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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CROWLEY, et al.,

Plaintiffs, :
V. : Civil Action No. 3:14ev-2433BRM-TJB

SIX FLAGS GREAT ADVENTURE, et al.;
OPINION
Defendants.

MARTINOTTI, U.S.D.J.

Before this court is Defendant Six Flags Great Adventure’s (hereindiereetto as “Six
Flags”) Motion to Strike the October 23, 2015, Affidavit of Mark T. Hanlon, P.E. Upon reviewing
the papers submitted by the parties, and the court having held a status corsedeinearing on
the motionon August 18, 2016, for the reasons set fbalow and for good cause having been
shown,Six Flags’ motionis DENIED.
|. BACKGROUND

Plaintiff JonathorCrowley (hereinafter referred to as “Crowley”) alleges to have suffered
an injury involving the American Hstriker game at Six Flags. Crowley retained Mark T. Hanlon
as hisliability expert. The amended scheduling order set forth by Magistrate Judgenhenia
Bongiovanni required Crowley to serve his expert report by April 14, 2015, and Six d-=egs¢
their expert repoity May 30, 2015. Crowley served Hanlon’s expert re(fetanlon Report™)on
April 14, 2015 and Six Flags served the expert report of Ned R. Hanson, PR.ED(;Hanson

Report”)on May 15, 2015.

Dockets.Justia.com


https://dockets.justia.com/docket/new-jersey/njdce/3:2014cv02433/302671/
https://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/3:2014cv02433/302671/43/
https://dockets.justia.com/

On October 10, 2015ix Flags filed a Motion to Preclude Plaintiff's Proposed Liability
Expert and For Summary Judgmaitieging, in short, thahe Hanlon Report was a net opinion
and, absent an expert report, Crowley could not succeed on its Complaint. [DE #21]. In opposition,
Crowley filed an Affidavit by Hanlon (*Hanlon Affidavit”) [DE #29]ludge Bongiovanni asked
the parties to informally briedny remaining discovery issues, at which p&mt Flagsobjected
to the Hanlon Affidavit and moved to strikeas out of time' Judge Bongiovanni terminated the
summary judgmenmotionand motion to precluddne Hanlon Repordnd ordered the parties to
brief the Motion to Strike the Hanlon Affidavit before Judge Shipp. Crowley &ledpposition
to the Motion to Strike the Hanlon Affidavit on March 17, 2016 [DE #37] before the case was
transferred to this Court. This Court held a hearing and status conference on August 18, 2016.

Six Flags argues the Hanlon Affidavit serves to supplement the Hanlon Repmortl libg
time setby the courffor expert reportsSix Flags contends Crowley, upon receipt of the Hanson
Report, did not ask to supplement the Hanlon report, nor did they ask taviie@isohe case went
to arbitration. Further, Six Flags argues the Hanlon Affidavit should bé&estrizecause it only
serves to supplement an already inadmissible report.

Crowley contends the Hanlon Affidavrebutsthe Sk Flags’ motion for summary
judgment and is not intended to supplement the Hanlon Rdpostipport, Crowley cites to
Federal Rule of @il Procedure 56(c)(4) whicGrowley states permits submission of affidavits in
opposition to summary judgment motiofsirther,Crowley argues the Hanlon Affidavit does not
supplement the Hanlon Report because it does not contain any new or contradictory opinions.

II.LEGAL STANDARD

1 The motion was raised in December 2015 before Judge Bongiovanni and dateth&ete, 2015. It did not
appear on the docket until March 18, 2016. [DE #38.]
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Federal Rule of Civil Procedure 56(c)(4) states, in pertinent part: “An watficd
dechration used to support or oppose a motion must be made on personal knowledge, set out facts
that would be admissible in evidence, and show that the affiant or declaranpestentto testify
on the matters stated.” An expert supplying an affidavit me¢thave personal knowledge of the
facts;it is suitable under Rule 5 long as the affidavit is admissible at triRgliance Ins. Co. v.

Eisner & Lubin, 685 F. Supp. 449, 455 n.14 (D.N.J. 1988).
[11. DECISION

The sole question before this Court is whether the Hanlon Affidavit should be considered
in opposition to Six Flags’ motion for summary judgment and motion to strike the HagpamtR
At this time,the Court will notmakea determination as to the adwsibility of the Hanlon Report,
nor will the Court make determination as to Mr. Hanlon’s qualifications or reliability as an expert.
For purposes of thidiscrete issugit is assumd the Hanlon Report is admissiblE&ounsel can
brief this issue when the motion for summary judgment and motion to strike the Hanlon Report is
refiled.

This Gourt findsthat the Hanlon Affidavit was filed in opposition to Six Flags’ motmal
therefore was not bound I§rowley’sexpert report deadline. Additionally, the Hanlon Affidavit
was filed in accordance with Fed. R. Civ. Pro. B6&erefore the Hanlon Affidavit will be
considered should the motion for summary judgment and motion to strike the Hanlon Report be
refiled.

V. CONCLUSION

For the reasons sirth above, Six Flags’ motion BENIED.

2|t is noted that this motion has been administratively terminated, but coadsised the Coudt the status
conference, notwithstanding the disposition of the instant matiepyrior motion will be refiled.
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/s/ Brian R. Martinotti
BRIAN R. MARTINOTTI, U.S.D.J.

Dated: August26, 2016



