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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SHANNON MORGAN
Plaintiff,

V. :
| Civ. No. 3:14-02468 (FLW/DEA)
RAYMOND MARTINEZ, in his officiali OPINION

capacity as Chair and Chief Administratoriof

the New Jersey Motor Vehicle Commission ;

Defendant.

WOLFSON, United States District Judge:

Presently before the Court is a motion to dssiiled by Defendant Raymond Matrtinez, in his
official capacity as Chair andhief Administrator of the Newersey Motor Vehicle Commission
(“the MVC” or “the State”). The MVC seeks thsmiss the Amended Complaint filed by Plaintiff
Shannon Morgan (“Morgan,” or “Plaintiff”) thaa€ially challenges the iidity of a New Jersey
administrative provision prohibiting the displaymdrsonalized license plates that are “offensive
to good taste and decency.” The MVC moves sonis the Amended Complaint on the following
bases: (1) lack of standing a(®) failure to state a claim.

For the following reasons, the MVC’s motion isigd in part and granted in part. Count Two
of the Amended Complaint is dismissed for failtoestate a claim; all other claims may proceed.

l. Background

The following allegations are taken from the &mied Complaint and are accepted as true for
the purposes of this motion to dismiss. Shannongslio is a resident dlew Jersey. Am. Compl.

1 7. New Jersey requires every owner of an aabile driven on public lghways in the state to

display a license plate degping the vehicle’s uniqueegistration number. N.STAT. ANN. 8 39:3—
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33; see alscAm. Compl. 1 3. The Chief Administratof the Motor Vehicle Commission (“the
MVC” or “the Commission”) isauthorized by statute to “issyupon application, registration
plates of a particular identifyingnark or marks . . . composed of such combination of letters and
figures, in accordance with the identification systsmmay be requested in such application.” N.J.
STAT. ANN. 88 39:3-33.3, 39:2A-4. The statutory schasharges the Chief Administrator with
promulgating “rules and regulations fdfeztuating the purposes” of the statute.§§ 39:3-33.5,
39:2A-4. By statute, only registration numbengatly “issued to and held by some other person
or otherwise reserved” by the Chief Admingtbr are prohibited from being issued on a
personalized license plate. However, the NemseleAdministrative Codprohibits personalized
license plates from displaying “[a]ny combirmatiof alphabetic characters or numbers, or both,
that may carry connotations offensive to gdadte and decency.” N.J. Admin Code 813:30-
34.3(a)(35) (“the Rule”).

Morgan is an atheist and wishtesdentify and express herselfsisch on her vehicle’s license
plate.Id. § 8. To that end, in November 2013, Morgaplied for a licese plate through the
MVC'’s website, though which a veh&cbwner can select a combimatiof “at least three letters
and a maximum of seven characters in combinatfdetters and numberstd “personalize [her]

plate for a one-time fee of $50, in dilth to the regular registration feé Personalized Plates

1 According to Morgan, the MVC'&ebsite cautions that “[n]o peonalized plate combination,
which is considered offensive, will be apped for issuance.” Am. Compl. { 17 (citing
Information about Personalized License PlatésJ. MOTOR VEHICLE CoMM’N (July 2010),
http://www.state.nj.us/mcv/pdf/Vehicles/SP-2 pdiThe Court is unable to access the link
provided. However, upon an independent onlggarch, the Court has found the following,
apparently updated, MVC document entitledormation about Personalized License Plates
which states that “[a]ny combination of alphabet@racters or numbeis; both, that may carry
connotations offensive to good tasésd decency will be rejected.Information about
Personalized License Plates  N.J. MOTOR VEHICLE COMM’N,
http://www.state.nj.us/mvc/pdf/\Vehicles/SP-2.|fldist accessed May 12, 2015).




N.J.MoOTORVEHICLE COMM’N, http://www.state.nj.us/mvc/Vetle?PersonalizedPlates.h{ast

accessed May 7, 2015); Am. Comp. 11 16, Hdlowing instructions on the website, Morgan
entered “8THEIST” as the text to appear on her personalized lplafel8. However, the MVC’s
website responded by preventing frem continuing the ggication process and stating that the
“Irlequested plate text isonsidered objectionablé.ld. | 19.

On the day that Morgan attempted to applyHer personalized license plate, Morgan wrote
an email to the MVC though its website to inguabout the rejection of her proposed “8 THEIST”
plate and to ask for assistance in obtaining the platey 22. According tdVorgan, the MVC
responded to her email on November 25, 2013, byucishg her to call ta MVC’s Special Plate
Unit for assistance with her requelst.  22. Morgan alleges that on at least one occasion, she
called the Special Plate Urit the phone number provide@dthe MVC’s November 25 email
and spoke with a representative, who told hat gfhe would receive a return phone call from the
MVC within the next 24 hourdd. { 23. However, Morgan states that she “did not receive the
promised call from anyone at the Commissidd.”

Morgan alleges that on @bout March 5, 2014, she séhe MVC’s Customer Advocacy
Office a letter via certified mail with return receipt requestdd.f 24. In the letter, Morgan
reiterated her desire to obitaa personalized “8THEIST” platand asked why the plate was

prohibited as “objectionableld. Morgan received the return receipt confirming that the letter was

2Morgan states that, “[c]Jonfused about whg thommissioner considered her proposed plate
objectionable, . . . Morgan entered ‘BAPTIST’ agidcovered that the website did not flag this
proposal as ‘objectionable.’ Instkat displayed a preview of a f®@nalized license plate reading
‘BAPTIST’ and permitted her to contindke application.” Am. Compl. § 20.

3 Morgan alleges that the @uwnission’s website does notgwde any instructions for
appealing the denial of a personalizegifise plate applicatio Am. Compl. { 36.



delivered to the MVCId. However, Morgan alleges that sleeeived no response from the MVC,
“which continued to prohibit herdm obtaining her guested plate?1d.

On April 17, 2014, Morgan filed this lawsuitleding that “the Commsson’s denial of her
‘8THEIST’ license plate and theegulatory scheme underlying thdénial violates the First
Amendment’s Establishment Clause, Free Eiser Clause, and Free Speech Clause, and the
Fourteenth Amendment’s Equal Protection Clauke.Y 25. After the State was served with the
Complaint, the MVC notified Morgan that it woukkue her “8THEIST” license plate if she would

submit an application for the plate by naitl. T 26.

4 Morgan also alleges that her “application fqgeasonalized license p&ats not the first one
that the Commission has denied on the groundstthahsiders a variation of the word ‘atheist’
offensive.” Am. Compl. § 27. Rather, Morgaregks that in 2013, “David Silverman, president
of American Atheists and a rdgint of New Jersey, applied fapersonalized New Jersey license
plate that read ‘ATHEL1ST’ (the word ‘atheistitivthe number 1 substituted for the letter I§”

28. “On August 26, 2013, the Commmsisent Mr. Silverman an email informing him that his
application for an ‘ATHE1ST’ license plate trat be denied.” The email stated, ‘Reason for
Denial: Objectionable or Neefdr Further Clarification.”ld.  29. According to Morgan, upon
receiving this rejection email, “Mr. Silverman called the Commission and was informed over the
phone that the Commission considered his proplcease plate ‘offensive.” Mr. Silverman sent

the Commission a letter rerating his request for BATHEL1ST’ license plate.ld. § 30. Morgan
alleges that “[a]fter the Commissi’s denial of Mr. Silverman’s gfication began tattract public
attention and a reporter from th@ernational Business Timegiestioned the commission about

it, the Commission relented ant told the reported, later Mr. Silverman, that it would reverse its
decision and issue the ‘ATHEL1ST’ platéd: 1 31.

5 In a certification attached to the MVC’s mmiito dismiss, Jacquelynn Prasak, the manager
overseeing the Special Plate Unit, states thet¢pmputer issue” caused the MVC’s website to
categorize the personalized ‘8EFST’ license plate requested plaintiff Shannon Morgan . . .
as ‘objectionable.” Prasak Certif. § 11.

Whether the Court may propertpnsider the documents offered as evidence by Defendants
depends on whether they are integoabrr relied upon, in Plaintiff's claimk re Burlington Coat
Factory Sec. Litig.114 F.3d 1410, 1426 (3d Cir. 1997) (holdingtth district court may only use
a “document integral to or explicitly relied upmnthe complaint” without converting a motion to
dismiss into a motion for summary judgment). Hd?easak’s certification is not integral to, or
relied upon, in Plaintiffs Amended Complaintds, the certification, antherefore, the MVC'’s
proffered reasons for initially denying Plaintiff8THEIST’ license plate, will be disregarded for
the purposes of this motion to dismiss.



On September 19, 2014, Plaintiff filed an Amen@&anplaint. Plaintiff alleges that when she
“applies for personalized license plates in the future, she will again be subjected to the
commission’s rule banninkicense plates ‘offensive tgood taste and decency,4nd contends
that the MVC has not “amended or repealedatgulation that grant€ommission officials the
discretion to prohibit ‘offensive’ license-plate expressiond.”{ 26, 38. Plaintiff also alleges
that, “[o]n information and belief, the MVC albas, on several occasions, applied the ‘offensive
to good taste and decency’ standard to revokstieg personalized licensglates. Thus, . . .
Morgan’s ‘8THEIST’ license plate and any future plate she may etpriherself or her daughter
will remain subject to revocation pursuanthe provision even once in her possessit.¥ 39.

In that connection, Plaintiff assethat the Rule is facially aonstitutional under the First and
Fourteenth Amendments because it (1) is overbroad, (2) grants government officials unbridled
discretion to prohibit sgeeh based on the speaker’s viewpo{B) is void for vagueness, and (4)
imposes a prior restraint on protected speetthowt ensuring that applicants will receive a

decision on their requests for reconsideratiatimin a short and specified time franid. {1 26,

¢ Further, Morgan contends that as of the ddtthe filing of the Amended Complaint, “the
Commission’s website continues to reject ‘8TSE!1 if it is entered into the website’s online
license plate application formld. § 34. According to Morgan, the website apparently continues
to state “Requested plate text is considergi@ctionable” in rgzonse to the applicatioid. § 34.

The MVC responds to Morgan’s contention by etiag a “Reply Certitation,” again from
Jacquelynn Prasak. In the ced#tion, Prasak (1) blames Mamys continued inability to
successfully request the ‘8THEIST’ license platethe fact that “[tlhe MVC’s website was not
updated due to a misunderstandingaerning the litigation hold fahis case and (2) attaches “a
screenshot from the MVC’s website that shdahs ‘STHEIST’ license te ‘is not available,’
because it is being reserved for Morgan.” Prasak Reply Certif. 1 4, 5. Further, Prasak states that
“[tJo date, Morgan has not submitted a written application to the MVC for the ‘8THEIST’ license
plate.”ld. | 6.

Like Prasak’s certification, Prak’s reply certification is nointegral to, or relied upon, in
Plaintiffs Amended Complaintn re Burlington Coafactory Sec. Litig.114 F.3d at 1426. Thus,
the reply certification, and, ¢nefore, the MVC’s profferedeason for continuing to reject
Plaintiff's ‘8THEIST’ license plag¢ as objectionable, will be disgled for the purposes of this
motion to dismiss.



40-52. The MVC moved to dismiss the Amended Gampon the following bases: (1) standing
and (2) failure to state a claim.

. Standard of Review

a. Rule 12(b)(1) and Standing

A motion to dismiss based on a plaintiff's lagkstanding is brought under Rule 12(b)(1) of
the Federal Rules of CiviProcedure, for lack ofubject-matter jurisdiction. #b. R. Civ. P.
12(b)(1);In re Schering Plough Corp. Intréhemodar Consumer Class Acti@78 F.3d 235, 243
(3d Cir. 2012) (**A motion to dismiss for wamwf standing is . . . properly brought pursuant to
Rule 12(b)(1), because standingigirisdictional matter.’™) (quotin@allentine v. United States,
486 F.3d 806, 810 (3d Cir. 2007)). “In evaluatingetiter a complaint adequately pleads the
elements of standing, courtspdyp the standard of reviewing @mplaint pursuant to a Rule
12(b)(6) motion to dismiss for failure to state a claifd.; see also Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992) (“At the pleading stageneral factual allegations of injury
resulting from the defendant's conduct may suffioe,on a motion to dimiss we presume that
general allegations embrace those Bjpefacts that are necessary to support the claim.”) (internal
citation and quotation marks omitted).

Generally, to demonstrate the “easr controversy” standinggairement under Article Ill, 8
2 of the United States Constitution, a plaintiff mestablish that she has suffered (1) a cognizable
injury that is (2) causally related to the alldgmnduct of the defendant and is (3) redressable by
judicial action Friends of the Earth, Inc. v. Laidlaw Envt'l. Servs. (TOC),, 1528 U.S. 167, 180—
81 (2000);The Pitt News v. FisheR15 F.3d 354, 359 (3d Cir. 2000). A plaintiff will fail to meet
this requirement if the plaiftimerely raises a “generally avable grievance about government-

claiming only harm to his and every citizen's iat in proper application of the Constitution and



laws, and seeking relief that no more directlyg gangibly benefits him than it does the public at
large.” Lujan v. Defenders of Wildlif&04 U.S. 555, 573-74 (1992).

In addition to the Article 11l “@ase or controversy” requiremeptudential limitations stand as
judicially imposed limitations on a cowgthower to hear ahdecide a cas&ee Warth v. Seldin
422 U.S. 490, 498 (1975). The Thirdr€liit requires parties to satyshe following three-part test
to determine whether prudential standing exists.

First, prudential standing requires that a #tigassert his or hewn legal interests

rather than those of a third party. Secoomiyrts refrain from adjudicating abstract

guestions of wide public significance amting to generalized grievances. Third, a

plaintiff must demonstrate théiis or her interests are arguably within the “zone of

interests” that are intended to be protected by the statute, rule, or constitutional
provision on which the claim is based.
Mariana v. Fisher 338 F.3d 189, 205 (3d Cir. 200@)ting Storino v. Borough of Point Pleasant
Beach,322 F.3d 293, 296 (3d Cir. 2003)).

However, when a plaintiff asserts a claim thaparticular statute aegulation is facially
overboard, courts apply relaxed standards in the pntidé standing contextLitigants asserting
facial challenges involving overdladth under the First Amendmedrave standing where ‘their
own rights of free expression greot] violated’ because ‘of augicial prediction or assumption
that the statute's very existence may cauderstnot before theoart to refrain from
constitutionally protected speech or expressiokléCauley v. Univ. of the Virgin Island618
F.3d 232, 238 (3d Cir. 2010) (quotiBgoadrick v. Oklahoma413 U.S. 601, 612 (1973pee also
Pitt News v. Fisher215 F.3d 354, 363 (3d Cir. 2000) (“[W]harplaintiff attempts to challenge a

statute as being an overbroad restriction astFAmendment rights, the requirement that an

impediment exist to the third gg asserting his or meown rights should beelaxed[.]”) (citing

” The Court examines the contours of the gaciverbreadth doctrine in its Rule 12(b)(6)
analysignfra.



Sec'y of Md. v. Joseph H. Munson Co.,,l467 U.S. 947, 956-57 (19848mato v. Wilent2952
F.2d 742, 753 (3d Cir. 1991) (“The Supreme Caather freely grants standing to raise
overbreadth claims, on the ground that an overbroa regulation may chill the expression of
others not before the court.”).

To be clear, the constitutional standards $tanding are not relaxedhen a plaintiff is
asserting an overbreadth claim eTfo]verbreadth doctrine effectively allows a party to challenge
separate and hypothetical applications of a regmanly when an otherwesvalid application of
that same regulation causes the party injurfact. It does not allowa party to challenge a
regulation that is wholly inapplicable to therfya regardless of the regulation's location in the
statute books.Serv. Employees Int'l Union, Ldc&v. Municipality of Mt. Lebanq46 F.3d 419,
424-25 (3d Cir. 2006).

b. Rule 12(b)(6)

When reviewing a motion to dismiss on the diegs, courts “accept alh€tual allegations as
true, construe the complaint in the light mostdi@ble to the plaintiff, and determine whether,
under any reasonable reading of the complénet plaintiff may be entitled to reliefPhillips v.
Cnty. of Allegheny515 F.3d 224, 233 (3d Cir. 2008) @tibn and quotations omitted). Bell
Atlantic Corporation v. Twomb)y650 U.S. 544 (2007), the Suprer@ourt clarifie the 12(b)(6)
standard. The Court held that the factual atiega set forth in a complaint “must be enough to
raise a right to relieftaove the speculative leveld. at 1965. In affirming thafwomblystandards
apply to all motions to dismisthe Supreme Court has explained thanciple. First, “the tenet
that a court must accept as trukeddlthe allegations contained amcomplaint is inapplicable to
legal conclusions.Ashcroft v. Igbal556 U.S. 662, 678 (2009). Secofiohly a complaint that

states a plausible claim for relief survives a motion to dismidsdt 679. Therefore, “a court



considering a motion to dismiss can choose tprbby identifying pleadings that, because they
are no more than conclusions, are nditled to the assumption of truthltl. Ultimately, “a
complaint must do more than allegpe plaintiff's entitlement teelief. A complaint has to ‘show’
such an entitlement with its fact&dwler v. UPMC Shadysid&78 F.3d 203, 211 (3d Cir. 2009).
Moreover, in deciding a motion to dismiss, the Gouaty consider the allegations in the complaint,
exhibits attached to the complaint, matters oflipulecord, and documentisat form the basis of
Plaintiffs’ claim.Lum v. Bank of Am361 F.3d 217, 222 n.3 (3d Cir. 2004).

The Third Circuit has reiteratl that “judging the sufficiencgf a pleading is a context-
dependent exercise” and “[sJome claims requirearfactual explication than others to state a
plausible claim for relief. West Penn Allegheny Health System, Inc. v. UP6RZ F.3d 85, 98
(3d Cir. 2010). This means that, “[flor examplegenerally takes fewer fadl allegations to state
a claim for simple battery than to state a claim for antitrust conspiracylhat said, the Rule 8
pleading standard is to be applied “with #ame level of rigor in all civil actionsld. (citations

and quotations omitted).

[11.  Analysis
a. Standing

The MVC argues that “[b]ecaugBlaintiff] has not applied foa personalized license plate
other than the ‘8THEIST’ one, she has no standirgh&dlenge the Rule on its face . . . .” State’s
Br. at 7. As a corollary argumerihe MVC argues that Plaintifaicks standing to challenge the
initial rejection of the ‘8THEISTlicense plate, because the M\f&ter approved the issuance of
the plate, and, thus Plaintiff sufferad injury from thenitial rejection.

The Court will begin by determining whether Pl#f has asserted a cognizable injury, also

known as an injury-in-fact for the purposes of constitutional stand@gnstitutional standing



requires an ‘injury-in-fact, which ian invasion of a legally protecténterest that is (a) concrete
and particularized, and (b) actual or inmemt, not conjectural or hypotheticalReilly v. Ceridian
Corp, 664 F.3d 38, 41-42 (3d Cir. 2011) (quotibgnvers Motor Co. v. Ford Motor Co432
F.3d 286, 290-291 (3d Cir. 20058ge also Lujar504 U.S. at 560-561. In the facial overbreadth
context, courts have found that an injury in faety be demonstratedthie regulation in question
applies to the plaintiff—for example, by if tipdaintiff's speech may be chilled by the regulation,
seeMcCauley 618 F.3d at 238-3%r if the plaintiff intends teengage in conduct that would
subject him to the application tiie allegedly overbroad regulatiocf, Serv. Employees Int'l
Union, Local 3 v. Municipality of Mt. Lebanp#46 F.3d 419, 424 (3d Cir. 2006) (finding that the
plaintiff lacked standing because it failed to afte a desire or intention to engage in conduct
that would subject it to thchallenged regulation).

In her Amended Complaint, Plaintiff asserts fibllowing factual allegatins in support of her
argument that she has asserted an injury-inHiagtgards to the Commission’s application of the
Rule. First, she intends to “camie participating in the personalized-license-plate program by
selecting different messages for her vehicle’sgslat the future, and by requesting a personalized
plate for the vehicle she plansgarchase for her daughter’'s cam. Compl. § 3. Second, “[o]n
information and belief, the Commission . . . hais,several occasions, applied the “offensive to
good taste and decency” standard to revoketiegigersonalized license plates,” and, thus,
Plaintiff's “8THEIST’ license plate and any ture plate she may acaqeifor herself or her
daughter will remain subject to revocation pursuatiiwprovision even ondéhe plate] is in her
possession.id. § 39.

The Court finds that Plaintiff's factual allegat®are sufficient to establish an injury-in-fact

for the purposes of this motion thsmiss. Plaintiff's intention t@ontinue to participate in the

10



personalized license plate program places her within the ambit of the enforcement of the Rule and,
thus, qualifies as an alleged freuinjury, particularly in lightof the MVC'’s initial denial of
Plaintiff's request, its initialdenial of fellow atheist Silveman’s request, and its continued
classification of the ‘8THEIST’ licengglate as offensive on its website.

The Western District of Michigan’s decisionMatwyuk v. Johnsqr22 F.Supp.3d 812 (W.D.
Mich. May 23, 2014), which considered a strikingly amset of facts, is persuasive. In that case,
the plaintiff, Matwyuk, had applied for a vaniigense plate, ‘INF1DL, under a regulation that
prohibits plates that are “offsive to good taste and decencyd. at 816. The Michigan
Department of State initially déed Matwyuk’s request, and whileetlagency latereversed itself
and issued the ‘INF1DL’ plate tai Matwyuk filed his lawsuitthe court found, for the purposes
of the motion to dismiss, that Matwyuk had qaately alleged standing to pursue his claim that
the regulation wasatially overbroadld. at 816-18. The Court rested its conclusion on the
following facts: (1) Matwyuk’s stated intention tpgy for a future personalized plate, and (2) the
agency’s history of denying Mayuk’s prior request on the badisat the requested plate was
“offensive to good taste and decency,” notwithstagdhe agency’s post-hoc argument that the
denial was an “administrative errotd. at 817-18 (citind.opez v. Candael&30 F.3d 775, 786
(9th Cir. 2010)cert. denied131 S. Ct. 2456 (2011)). The court reasoned that on those alleged
facts, Matwyuk had “shown a ‘significant possibilithat the Departmentf State would apply
the ‘offensive to good taste and decency’ restriction to his [future] license plate application because
it had applied the restriction to losiginal vanity plate applicationld. at 818. Just as Matwyuk

Plaintiff has stated an intention to applyr fa future personalized license plate and has

11



demonstrated the MVC'’s history of denyingr W8THEIST’ plate, notwithstanding the MVC'’s
argument that the initial déal was a “computer issué”.

In fact, Plaintiff has alleged evestronger facts in suppaof her injury in f&t than the plaintiff
in Matwyuk First, Plaintiff has alleged more exterespast enforcement of the Rule by the MVC:
Plaintiff has alleged that tidVC continues to deny the ‘S8TEHST’ plate on “offensive” grounds
when she applies for the plate online and 8iterman, a fellow atheist, had his ‘ATHE1ST’
plate initially denied orioffensive” grounds, as welBee Lopez630 F.3d at 786 (finding “past
enforcement of a restriction to bong evidence . . . that pre-enforcement plaintiffs face a credible
threat of adverse state actiorPurther, unlike the plaintiff iMatwyuk Plaintiff has also alleged
that she continues to be subject to the Releabise she alleges that the MVC has discretion to
revoke her ‘8THEIST’ plate on “offensive” ground3entinel Commc'ns Co. v. Wat®86 F.2d
1189, 1200 n.12 (11th Cir. 19919ee alsoWright & Miller, § 3531.9.4 Rights Of Others —
Severability and Overbreadth, 1340 PRAC. & ProcC. JURIS. 8 3531.9.4 (3d ed.) (“Even a
plaintiff who has acquired approvalay have overbreadth standinglestst if there is a risk that
the approval may be revoked.”).

The MVC attempts to distinguisfiatwyukon the grounds that unlike the plaintiff in that case,
who alleged that he possessed a motorcyclevfich he had not yet applied for a personalized
license plate, Plaintiff intends tpply for different personalized plates for her current car (after
the issuance of the ‘8THEIST’ plate) and for Haughter’s future car, which is, according to the
MVC, “one step removed” ém the standing alleged Matwyuk State’s Br. at 9-10. However,
even if this Court discounts Plaintiff's inteoi to apply for a license plate on behalf of her

daughter once her daughter possesses a car, thermganingful distinction to be drawn between

8 Seesupranote 6.

12



applying for a plate on a differemehicle and applyinépr a different platen the same vehicle,
in terms of one being moreequlative than the other.

As to the other two parts of the test for assessing constitutional standing—causality and
redressability—the State does rague that Plaintiff fails taneet them, and an independent
review of Plaintiff's Amended Complaint reveals that Plaintiff satisfies the remaining elements of
constitutional standing. Plaintiffas sufficiently alleged that tiieule caused her injury-in-fact,
and Plaintiff has also sufficientlglleged that her injury-inact is redressable—for example
through declaratory judgment or an injuncti®ee, e.g.Freedom from Religion Found., Inc. v.
Saccong 894 F.Supp. 2d 573, 582 (M.D. Pa. 201Phus, Plaintiff has successfully alleged
constitutional standintp bring her claim$.

As to prudential standing, Plaintiff meets tinelaxed” prudential standing requirements that
apply to raising a faal overbreadth clainMcCauley v. Univ. of the Virgin Islandg18 F.3d 232,

238 (3d Cir. 2010) (“The Supreme Court rather fyeghnts standing to raise overbreadth claims,
on the ground that an overbroad . . . regulatiog ofall the expression of others not before the
court.”) (quotingAmato v. Wilent2952 F.2d 742, 753 (3d Cir. 1991Regarding Plaintiff's other
claims—void for vagueness and prior restraittte-prudential standing requirements do not
appear to be relaxed for such claims. As suchiniif is free to raise these claims on her own
behalf, though not on behalf of othe&an Filippo v. Bongiovann®61 F.2d 1125, 1135 n.14 (3d
Cir. 1992) (“The overbreadth doctrine permits aspa who is not himself injured to raise the

constitutional rights of othersAs a practical matter, it is atanding doctrine. The void for

® The Court notes that the parties merely lumgr standing arguments together and do not
separate their arguments as they potentially relate to Plaintiff's individual claims of facial
overbreadth, void for vagueness, and prior ragtsgithout sufficient procedural safeguar@se
generallyState’s Br., Pl.’s Opp. Br.

13



vagueness doctrine, on the othendharequires the person raisingatshow that he himself has
been injured by the overly broadhlzuage.”) (internatitation omitted);cf. CAMP Legal Def.
Fund, Inc. v. City of Atlantad51 F.3d 1257, 1276 (11th Cir. 20Qq@)stinguishing between the
standing requirements for facial olsezadth and prior restraint claims).

Therefore, the MVC’s motion to dismiss is deshion the basis of laad standing, because
Plaintiff has sufficiently allegdstanding to bring her claim$.

b. Failure to State a Claim

In the alternative, the MVC contends that Rigi has failed to state a claim in her Amended

Complaint!! The Court will proceed by analyzing teefficiency of each count of the Amended

Complaint, in turn.

10 At the outset of its standing argument, the M3fipears to concede tHlaintiff has standing
to bring her facial overbreadthadin if “the Rule ‘vests unbridled discretion in’ the MVC.” State’s
Br. at 7 (quotingCity of Lakewood v. Rin Dealer Publ’g Ca. 486 U.S. 750, 755 (1988)).
However, the State apparently argues that Plaimaifffailed to establish that the Rule vests such
discretion in the Commission by mending that (1) “the MVC'’s “wll-established practice’ in
reviewing personalized licenseapg applications is to ‘loofor profanity, obscenity, vulgarity,
and sexual references,” and “[tlhis limitati adequately safeguards against viewpoint
discrimination in the MVC’s issuance of pershmed license plates,’and (2) “[tlhe only
application that the MVC allegedly denied unttex Rule was the onerflATHE1ST’ and ‘[o]ne
denied application does not amount to repeatedaéfLi State’s Br. at 8 (quoting Prasak Certif. |
6).

However, the argument about @her the Rule indeed vesitee Commission with “unbridled
discretion,”is one suited to inclusion in a motiom Bummary judgment, not a motion to dismiss—
it requires the Court to make findings on facts asgerted in the Amended Complaint and more
properly developed in discovery, particularly besmuhe Prasak certification raises issues of
practice and application of the Ru@ompareFeD. R. Civ. P. 12(b) withid. 56; see alsdRehab.
Inst. of N. Jersey, Inc. v. Home Depot Jri€iv. No. 12-4035 SRC, 2012 WL 5944658, at *2
(D.N.J. Nov. 27, 2012) (“An argument that rel@s proof of facts outside the Complaint cannot
succeed on a motion to dismiss.”). Thereforeedlishe to consider whether the Rule vests the
Commission with “unbridled disctien” on this motion. See alsupranote 6.

1 The Court notes that the MVC'’s argument in suppbits motion to dismiss for failure to state
a claim is limited to a single pagraph cursorily arguing that Riiff's “claims for relief do no

more than state ultimate legal conclusionsdt&s Br. at 14. And, in the MVC’s reply, the MVC
appears to argue that it isaRltiff's burden to explain in lieopposition brief how the allegations
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Count One of the Amended Comipliaasserts that the Rulefacially overbroad. “The First
Amendment overbreadth doctrine states thatrgglulation of speech mde struck down on its
face if its prohibitions are sufficiently overbroad—its if it reaches tomuch expression that is
protected by the Constitution. A policy can foeind unconstitutionally overbroad if there is a
‘likelihood that the statute's very existence wilhibit free expression ta substantial extent.”
McCauley v. Univ. of the Virgin Island818 F.3d 232, 241 (3d Cir. 201@ufting Sypniewski v.
Warren Hills Reg'l Bd. of Educ307 F.3d 243, 258 (3d Cir. 2002)). “[T]he Court has permitted a
party to challenge an ordinance under the oeardith doctrine in cases where every application
creates an impermissible risk @ippression of ideas, such ascadinance thatlelegates overly
broad discretion to the decisionmaker . .Fotsyth Cnty., Ga. v. Nationalist Movemgsb5 U.S.
123, 129 (1992).

Here, the Court finds that Plaifithas alleged sufficient facts &tate a claim that the Rule is
facially overbroad, because Plaintiff has alleged the Rule delegates “unbridled discretion” to
the MVC that “invites viewpoint dcrimination,” and has providedimerous factual assertions in
support of this allegation, such lasr own experience in applying for an ‘8THEIST’ license plate
and a ‘BAPT1ST plate, as well as the experieother fellow atheist Silverman in applying for
an ‘ATHELST’ plate.See generallam. Compl. Further, the MV®as not successfully carried
its burden in establishg otherwise. Though the MVC claimslgnied Plaintiff's ‘8THEIST’ plate
due to a “computer erro’nd that the Rule does not véds MVC with “unbridled discretion,”

such assertions do not negateififf's factual allegations at the motion to dismiss stage. See

in the Amended Complaint sufficieptbtate the claims she asse8seState’s Reply Br. at 7-8.
However, “[o]n a motion to dismiss for failure to state a claindedeéndanbears the burden of
showing that no claim has been presentedriited Van Lines, LLC v. Lohr Printing, IndNo.
CIV. 11-4761, 2012 WL 1072248, at *2 (D.J. Mar. 29, 2012) (quotingedges v. United States
404 F.3d 744, 750 (3d Cir. 2005) (emphasis added)).
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supranote 10. Therefore, | dg the MVC’s motion to dismissdlint One for failure to state a
claim.

In Count Two, Plaintiff asserts that the regjidn in question vests the Commission with
“unbridled discretion” inviolation of the First and Fourteenfmendments. However, as Plaintiff
herself notes in her opposition brief, “[c]laseslihggwith ‘unbridled discretion’ are treated as a
subset of ‘overbreadth’ cas.” Pl.’s Opp. Br. at 15ee als@32 Corp. v. Gloucester Twpl04 F.
Supp. 2d 614, 627 (D.N.J. 2005) (“Facial overbreadificks have beeti@ved where a litigant
argues that a licensing ordinaneests a government official witstandardless discretion over
whether to permit or deny expressive activity, or that a statute places improper restrictions on the
time, place and manner of expressive conduct ) (infernal citations omitted). Plaintiff does not
meaningfully distinguish betweebounts One and Two, either lier Amended Complaint or in
her briefing, and the Court findsah*unbridled discretionis not a cause of &on that is separate
from a claim of facial overbreadth. Thereforgrant the MVC’s motion to dismiss Count Two,
for failure to state a claim.

In Count Three, Plaintiff asserts a alihat the Rule is void for vaguenesa.regulation is
void for vagueness if it 1‘fails to provide people of dinary intelligence a reasonable
opportunity to understand what conduct it prohibits;’ (2) ‘authorizes or even encourages
arbitrary and discriminatory enforcementRyan v. Scisp74 Fed. App'x 49, 52 (3d Cir. 2012)
(quotingHill v. Colorado,530 U.S. 703, 732 (2000)). “A plaifitwho engages in some conduct
that is clearly proscrigxd cannot complain of the vaguenestheflaw as applied to the conduct of
others.”Vill. of Hoffman Estates v. Flipside, Hoffman Estates, W5 U.S. 489, 495 (1982).

Here, Plaintiff has asserted suféat facts to allege that the Ralethorizes or even encourages

arbitrary and discriminatory enforcement. Pldirhas alleged that the Rule’s “terms are not
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clearly defined such that a person can readily identify the applicable standard for permitted and
prohibited expressions, and because its lackledr standards and objective criteria allows
government officials to limit speech on ambiguous, subjective, arbitrary or discriminatory
grounds.” Am. Compl. § 48. In pport of this allegation, Plairitiprovides factual assertions
relating to the MVC'’s initial enforcement of the IBuagainst her ‘8THEISTplate, in contrast to
the MVC’s immediate approval dfer proposed ‘BAPT1ST’ plat&ee generally idTherefore,
the Court denies the MVC’s motion to dismi&sunt Three for failure to state a claim.
Finally, in Count Four, Plaintiff asserts aich that the Rule is a prior restrainT.d’ strike
down a law as an unconstitutional prior restraihg law under scrutiny must at least require
government approval before engaging in speaati the law must givithe government discretion
to grant or deny the approvaNat'| Ass'n for the Advancement of Multijurisdictional Practice
(NAAMJP) v. CastilleNo. CIV.A. 13-7382, 2014 WL 69885, at *19, --- F.Supp. 3d. --- (E.D.
Pa. Dec. 11, 2014) (citingoutheastern Promotions, Ltd. v. ConrddD U.S. 546, 554 (1975)).
Here, Plaintiff alleges that the Rule constitute prior restraint because it prohibits license

plate expressions that “may camrrgnnotations offensive to good taste and decency,” and/or . . .
because [it] impose[s] a priorsteaint on protected speech withautsuring that applicants will
receive a decision on their applications and/eirthequests for reconsidggion within a short,
specified time frame.” Am. Compl. T 51 (quuiN.J.A.C. § 13.20-34.3(®5)). In support of
these allegations, Plaintiff provid&sctual assertions relating tort@vn inability to (1) obtain her
‘8THEIST’ license plate or (2) speak to the M\&@d obtain reconsideration of its decision, until
commencing this lawsuiSee generallAm. Compl. The Court finds #t Plaintiff's allegations

suffice in their specificity so as to overcomeanotion to dismiss; accordingly, the Court denies

the MVC’s motion to dismiss Count Fofar failure to state a claim.
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IV. Conclusion
The MVC'’s motion to dismiss is denied in pand granted in part.dtint Two of the Amended
Complaint is dismissed for failure to state arataall other claims maproceed. An appropriate

order shall follow.

Dated: May 12, 2015 /sl Freda L. Wolfson
TheHonorableFredalL. Wolfson
United States District Judge
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