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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TRACY R.VENUS (Individually andas
Parenton behalfof disabledchild, K.V.)
andK.V. (Minor),
Civil Action No. 14-2476BRM-DEA
Plaintiffs,

V.

SEVILLE FOOD, LLC d/b/a
SEVILLE DINER,
OPINION
Defendant

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtare (1) Plaintiffs TraceyVenusandK.V.’s (collectively, “Plaintiffs”)
Motion for SummaryJudgmen{ECFNo. 46) and(2) DefendantSeville Food,LLC’s (“Seville’)
Motion for SummaryJudgmen{ECF No. 58). Thesemotionsare opposed. Pursuaitd Federal
Rule of Civil Procedure 7®), the Court did nohearoral argumentFor the reasms setforth
below, Plaintiffs’ Motion for SummaryJudgments DENIED andSevillés Motion for Summary
Judgments GRANTED in part andDENIED in part.

l. BACKGROUND
A. FAcTuAL BACKGROUND

This actionarisesout of Plaintiffs’ lawsuit againstSeville owners ofSeville Diner (the
“Diner”), seekingnjunctiverelief orderingSevilleto complywith theAmericanswith Disabilities
Act (“ADA") andthe New JerseylLaw Against Discrimination(“NJLAD”). (Compl. (ECF No.
1).) Plaintiff K.V. is a minorprematurelybornwith severaldisabilities,including but notimited

to: (1) cerebrabalsyin herlower extremities (2) seizuredisorder;(3) developmentatielays;and
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(4) visualimpairment,requiring adult ssistancendcare.(Decl. of Tracy Venus(ECFNo. 464)
1 5.)K.V. wasalsobornwith cortical blindness andanonly seeobjectsone footaway.(Dep. of
Tracey Venus ECF No. 4612) at 14 (p. 52).) K.V.’s disabilities have causedher many
limitations.ForexampleK.V. cannotwalk andis confinedto astroller(id. at 15 (pgs. 55-56))s
notverbal(id. at 8 (pg. 28)); cannot use the bathro@ndmustweara diaperif. at 13 (pg. 47));
andis unableto hold onto handrails dranghercoat(id. at 15 (pgs. 54-55)).

Plaintiff TraceyVenusis K.V.’s motherandis not disabled(Def.’s CounterStatemenbf
Material Facts(ECFNo. 54) 1 1;Pl.’s Replyto Def.’s CounterStatemenbf Facts(ECF No. 68-
2) 1 1).) Plaintiffslive at25Pak Lanein FranKkin Township.(Pl.’s Statemenbf Facts(ECFNo.
46-2) 1 1;,Def.’s Resp.to Pl.’s Statementf Facts(ECF No. 54-1) | 1).)The Diner is locatedat
1035Highway 18 Southin EastBrunswick,New Jersey(ECF Nos. 46-2 § 2and54-1 § 2.)The
Dinerwasconstructedn approximatelyl969(Def.’s Statemenbf Material Facts(ECFNo. 60) |
78; ECF No. 68-2 § 78)and underwent renovationand alterationsin 2004. Aff. of Dawn
Demartino(ECFNo. 55) 1 6.)Therecordis unclearasto whatpartsof theDiner wererenovated
andor altered.The Diner is approximatelyseventeer{17) miles from Plaintiffs’ residence(ECF
Nos. 46-2  3and54-1 1 3.)

Plaintiffs visited the Diner onthreeseparateccasions(1l) sometimdan 2012;(2) in April
2013;and(3) in the summerof 2015,approximatelyoneyear after the lawsuit wasfiled. (ECF
Nos.54 § 14and68-2 1 14.Plaintiffs’ first visit wassometiman 2012 whenPlaintiffsmetTracey
Venus'sfriend, who lives in Manalapanat the Diner. (ECF No. 46-12at 3 (pgs. 89).) Tracey
Venusparkedhervehiclein the handicapped spogmovedK.V’s strollerfrom thevehicle,placed
K.V. in herstroller, and“wheeledherup theramp.” (Id. at4 (pg. 13).) TraceyVenus’sfriend met

Plaintiffsin the parking loandopened the dodo theDiner. (Id. at5 (pg. 14).)



TraceyVenus could notemembewhatK.V. ate,if anything,or whetherK.V. utilized the
restroom.(See idat5 (pgs 15-16).)In fact, TraceyVenus could notecalleverchangingk.V.’s
diaperattheDiner. (Id. at 13(pgs. 47-48).) NotablyK.V. cannot use the bathroom withduacey
Venus orfeed herselfwithout assistance (Id. at 5 (pg. 16) and 14 (pgs. 51-52).) Evensag K.V.
canonly eatsoup, potato chipsrédnchfries or mozzarellasticksat the Diner. (1d. at 5 (pg. 15)
and14(pg. 51).) Further, K.V. does “not eat saladd.(at 13 (pg. 47).)

Plaintiffs’ secondvisit wasin April 2013,when Plaintiffs visited the Diner with K.V.’s
older nondisabledsisterontheirwayto TraceyVenus’ssister'shouse. Ig. at6 (pg. 18).) Tracey
Venus'ssisterlives in Morganville,New Jersey(ld.) TraceyVenusallegesRoute 18wherethe
Diner is located,is adirect routeto her sistets andfriend’s residencs. (d. at 9 (pg. 32).) For a
secondtime, TraceyVenusparkedin the handicapped parking spajot the stroller out, placed
K.V. in thestroller,andwentup theramp.(ld. at 6 (pg. 21).) AlthoughTraceyVenusmadeit up
theramp she notedthe bottom of therampis not very straigh” and“was a little steep.”(ld.)
Further, shalleged“it wasso hardto openthe door” {d. at 8 (pg. 29)) and “opening the door
[was] alittle toughfor [her] becausavhenyou do the pullingyou haveto hold the door opeand
getthestrollerthroughthat'swhereit’s difficult.” (Id. at6 (pg. 21)to 7 (pg. 22).)While therecord
is unclear,it suggestshat at some point duringheir visit in April 2013, TraceyVenus forgoto
lock K.V.’s strollerandencountered some difficultyith theramp.(ld. at11 (pg. 40).)

Onceinside,Plaintiffswereseatedn therearof the dining roomwhichis slightly elevated,
in a booth. Id. at 8 (pg. 26).) TraceyVenus hado “tip” K.V.’s stroller up to get her onto the
platform.(ld.) TraceyVenus could notecallif therewereanyotherbooths oseatsavailable.(Id.

at8(pg. 27).)



On November 22, 201®laintiffs sentSeville a letter notifying it of allegedADA and
NJLAD violationsand demandingSeville to complywith the ADA andNJLAD. (ECF No. 46-
15.) On November 26, 2013Seville respondedby requestingPlaintiffs’ architect’s report
regardingthe allegedviolations. (ECF No. 46-16.) On December3, 2013,Plaintiffs provided
Sevillewith JeffreyKusmick, R.A.’s(*Plaintiffs’ expert”’or “Mr. Kusmick”) report.(ECFNo. 46-
17.) Mr. Kusmick and TraceyVenusarein a romanticrelationshipand havebeendatingsince
2006. ECFNo.68-2 1 6.)

Plaintiffs’ third andfinal visit wasin thesummerof 2015,after thefiling of this lawsuit,
whenPlaintiffsmetTraceyVenus’sfriend attheDinerfor asecondime. (Id. at9 (pg. 33).) Again,
TraceyVenus parkednh the handicappeparkingspotandescortedK.V. up theramp.(ld. at 10
(pg. 35).) TraceyVenushadno troulbe opening the dodoecausderfriend openedt for her. (Id.
at8 (pg. 36).)

B. PROCEDURAL BACKGROUND

On April 17, 2014 Plaintiffs commencedhis actionallegingthe Dinerfails to comply

with ADA, NJLAD and applicable regulations including but not limited to:

a. The existing exterior ramp height leading to the left side
front of the entry vestibule requires an intermediate landing;

b. The landing at the top of the ramp is tocadinn relation to
the swing out entry doors;

C. The landing at the bottom of the ramp is not level and
continues to slope downwards past the end of the handralil;

d. The handrail exceeds the maximum permitted height;

e. The handrail does not extend properly beyttredramp’s top

and bottom landings;

f. The handicap accessible parking spaces are separated from
the handicap accessible ramp by a sidewalk that is elevated up from
the level of the existing parking lot grade;

g. The handicap accessible parking spaces do not provide the
required access aisles nor the required accessible route from the
access aisles to the bottom of the handicap accessible ramp;



h. The existing ground surface of the parking lot appear to

exceed the maximum permitted slope;

I. Non-compliant door approaches to the men’s and women’s

bathrooms; and

J- Non-compliance with the dispersion requirements for

handicapped accessible tables throughout the dining areas.
(Id. 1T 2222.) Plaintiffs seek injunctive relief againSteville orderingit to make “allreadily
achievable alterations . . . as required by the ADA, NJLAD, and theilategns.” (d.  36.)On
September 25, 2014, Plaintiffied a Request to Enter Default agai8svillefor failureto defend.
(ECF No. 5.) On September 26, 2014, the Clerkfec®entered a notice of Default asSeville
Thereafter, on October 6, 2018e¢ville filed a Motion to Vacate Default. (ECF No. 6.) On
December 17, 2014, ¢iCourt granted the Motion to Vacate Default and ord&eadlleto respond
to Plaintiffs’ Complaint. (ECF No. 103euvillefiled an Answer on January 15, 2015. (ECF No.
11.)

Thereatfter, the parties engaged in discovery and both retained expessestR&intiffs
retained Mr. Kusmick an8evilleretained John Hare, R.A., P.E., P(RVr. Har€'), a registered
architect, professional engineer, and professional planner. (Decl. ofyJ&fft€usmick (ECF No.
46-28; John Hare’s Report (ECF N46-33)) Plaintiffs’ expert found the following portions of
the Dinerwerenotcompliant with the ADA or NJLAD: (1) rear/back elevated dining area,g@)
dining area adjacent to the se#frve salad bar; (3) sedérve saladdr island; (4) sales counter;
(5) doors opening force; (6) coat closet area; (7) public bathrooms’ Mestitra; (8) public
women’s bathroom; (9) public men’s bathroom; )(EXterior pedestrian ramgll) exterior
accessible route artthndicap parking spaces; and)(d2cessible stairgSeeleffrey Kusmick’s
Report (ECF No. 4&9).) Seville’'sexpertcontests Mr. Kusmick’s repoaimost entirelyand finds

the Diner is either inampliancewith the ADA and NLAD orcompliant to the maximum extent

feasible. (ECF No. 46-33.)



On August 26, 2016, Plaintiffs filed a Motion for Summary Judgment. (ECF No. 46)
Seville filedan opposition on September 23, 2016. (ECF Nog0o%6.) On September 24, 2016,
in lieu of filing a crossmotion, Sevillefiled a Motion for Summary Judgment. (ECF Nos. t67
59.)! All motions are opposed.

[l. LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatoriesand admissions offile, togetherwith the affidavits, if any, showthatthereis no
genuineassueasto anymaterialfactandthatthe movingpartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c).A factualdisputels genuine onlyf thereis “a sufficientevidentiary
basisonwhich a reasonable jury coufahd for the non-moving party,andit is materialonly if it
hastheability to “affect the outcome of the suit under governiag.” Kaucherv. Cty. of Bucks
455 F.3d 418, 4283d Cir. 2006);seealso Andersorv. Liberty Lobby,Inc., 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude a gramf summary
judgment. Anderson477U.S.at 248.“In considering anotionfor summaryjudgment,adistrict
courtmaynotmakecredibility determination®r engagén anyweighingof theevidencejnstead,
the non-movingarty’sevidenceéis to bebelievedandall justifiableinferencesareto bedrawnin
his favor.” Marino v. Indus. Crating Cq.358 F.3d 241, 24{3d Cir. 2004) (quotingAnderson
477U.S.at 255));seealso Matsushit&lec. Indus. Cov. ZenithRadio Corp,475U.S.574, 587,

(1986);Curleyv. Klem 298 F.3d 271, 276-773d Cir. 2002).

1Seville’s Motion for Summary Judgmentis essentiallya restatementof its Oppositionto
Plaintiffs’ Motion for SummaryJudgmenandcould havebeenfiled asacrossmotion. Compare
ECFNo. 60-1with ECFNo. 63.) Seville only raisesonenewargumentthatPlaintiffs’ Complaint
should bedismissedunder thestatuteof limitations. (ECF No. 60-1 at 4-6.) Consequently,
Plaintiffs’ Opposition tdSeville’s Motion for SummaryJudgments almostidenticd to herReply
brief to Seville’s Opposition. CompareECFNo. 68with ECFNo. 68-1.)



Thepartymovingfor summaryudgmenthastheinitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986):If the movingparty will bearthe
burden ofpersuasiorat trial, that party must supporits motion with credibleevidence. . .that
would entitleit to adirectedverdictif notcontrovertedattrial.” Id. at 331.0n the other handf
the burden opersuasiomttrial would be on the nonmovingarty, theparty movingfor summary
judgmentmay satisfy Rule 56’s burden of productiooy either (1) “submit[ting] affirmative
evidencehatnegatesn essentiablementof the nonmovingparty’s claim” or (2) demonstrating
“that the nonmovingparty’s evidenceis insufficient to estdlish an essentialelementof the
nonmovingparty’sclaim.” Id. Oncethe movantdequatelysupportgts motion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond thepleadingsand by her own
affidavits, or by the depositionsanswersto interrogatoriesand admissions orfile, designate
speific factsshowingthatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475
U.S.at 586; RidgewoodBd. of Ed. v. Stokley 172 F.3d 238, 253d Cir. 1999).In decidingthe
meritsof aparty’smotionfor summaryudgment,thecourt’'srole is notto evaluatethe evidence
and decidethe truth of the matter, but to determinewhetherthereis a genuindassuefor trial.
Anderson477U.S.at249.Credibility determinationsirethe province othefactfinder.Big Apple
BMW,Inc.v.BMWofN. Am.,Inc., 974 F.2d 1358, 1363d Cir. 1992).

Therecanbe“no genuingssueasto anymaterialfact,” however jf apartyfails “to make
a showingsufficientto establishthe existenceof anelementessentiato thatparty’scaseandon
whichthatparty will bearthe burderof proofattrial.” Celotex 477U.S.at322-23.[A] complete
failure of proofconcerninganessentiatlementof the nonmovingarty’scasenecessarilyenders
all otherfactsimmaterial.”ld. at 323; Katz v. AetnaCas. & Sur. Cq.972 F.2d 53, 5%3d Cir.

1992).



. DECISION
A. Standing

Plaintiffs argueboth TraceyVenusandK.V. havestandingo purseall allegedADA and
NJLAD violationsattheDiner. Specifically,the Complaint,expertreports,andPlaintiffs’ Motion
allegethefollowing violations:(1) rear/back elevated dining area; (2) rear dining area adjacent to
the selfserve salad bar; (3) saedérve saladdr island; (4) sales counter; (5) doors opening force;
(6) coat closet area; publc bathrooms’ vestibule area;)(Bublic women’s bathroom; (9) public
men’s battroom; (10 exterior pedestrian ramfi 1) handicap parkingpaces; and (12) any stairs
(SeeECF Nos. 461, 46-29, and 4@ at 1017.) Seville argues Tracey Venus does not have
standingo bringindividual claimsbecauseheis notdisabledandonly K.V. hasstandingo bring
forth claimsrelatingto herdisability. (ECFNo. 63at5to 15andECFNo. 60-1at 6 to 20.)

In orderto setforth a viableclaim in federalcourt, a plaintiff mustsatisfyboth theArticle
lll constitutionaminimumof acaseor controversy and prudential consideratiseitby thecourts.
Access 4 All, Inc. v. 539 Absecon Blvd., L.LN&. Av. 055624 (FLW), 2006 WL 1804578, at
*2 (D.N.J. June 26, 2006)Iin additionto Article 11l ‘caseor controversy’ requirementprudential
limitations standasjudicially imposedimitations on acourt’s powerto hearanddecideacase.”

Id. “Prudential considerations include a prohibition on a plaintiff's ability to bringeei@lized’
grievance that is shared equally with a large class of citizens and tteant#fpghust assert his
own legal rights and interest and not rely on the claims of otHdrs.”

“Article 1l of the Constitutionlimits the jurisdiction of federal couts to ‘Cases’and
‘Controversies.””Lancev. Coffman 549 U.S. 437, 439 (2007). “Standing sueis a doctrine
rootedin thetraditionalunderstanding of easeor controversy.'Spokeolnc. v. Robins 136S. Ct.

1540, 1547 (2016)The standing inquirydcuseson whetherthe party invokingjurisdiction had



therequisitestakein the outcomevhenthe suitwasfiled.” ConstitutionParty of Pa. v. Aichele
757 F.3d 347, 36(Bd Cir. 2014)(citing Davisv. FEC, 554U.S.724, 734 (2008)).

Article Il “standingconsists othreeelements.'Spokep136S.Ct. at 1547 (quotind-ujan
v. Defendersof Wildlife, 504U.S. 555, 560 (1992))To establishstanding,‘[tlhe plaintiff must
have (1) sufferedan injury in fact, (2) thatis fairly traceableto the challengedconduct of the
defendantand(3) thatis likely to beredressedby a favorablgudicial decision.”ld.

Plaintiff, asthe partyinvoking federaljurisdiction, “bears the burderof establishing'the
elementsf standingand‘eachelementmust be supporteith the sameway asany othermatter
on which the plaintiff bearsthe burderof proof, i.e.,with the manneranddegreeof evidence
requiredat the successivestagef thelitigation.” FOCUSVv. AlleghenyCty. Court ofCommon
Pleas 75F. 3d 834, 83§3d Cir. 1996) (quotind-ujan, 504U.S.at561);seealso Spokeal36S.
Ct. at 1547 (“The plaintiff, as the party invoking federal jurisdiction, bearsthe burden of
establishingheseelements.”)citing FW/PBS|Inc. v. Dallas, 493U.S. 215, 231 (1990))At the
summaryjudgment stage, plaintiff cannotrest on mereallegationsto establishstanding, “but
must‘setforth’ by affidavit or otherevidence, specificfacts; whichfor purposes of theummary
judgmentmotionwill betakento betrue.” Lujan, 504U.S.at 561 (citing Fed.R. Civ. P.56(e)).

Furthermore,where, as here, a plaintiff seeksprospective injunctiveelief, she must

demonstrate dreal and immediate threat of injury in order to satisfy the injury in fact

requirement.”Clark v. Burger King Corp.255 F. Supp. 2d 334, 342 (D.N.J. 2003) (citations

omitted).Past exposure to illegal conduct does not in itself present a case or contregarding

injunctive relief.ld. “In order to obtain standing for prospective relief, the plaintiff must ‘establish

a real and immediate threat that he would again be [the victim of the allegedhstitutmnal

practice.]” Brownv. Fauver, 819 F.2d 395, 40(Bd Cir. 1987) (quoting-yons 461 U.S. at 105,



667). “[S]Jome dayintentions—without any description of concrete plans, or indeed even any
speculation of when the some day willbdo not support a findingfdhe ‘actual or imminernt
injury . . ..” Clark, 255 F. Supp. 2dt 342(quotingLujan, 504 U.S. at 564 These principles also
apply in the context of Title llbf the ADA.Id. “ADA standing analysis should focus on whether
the plaintiff suffered an actual injury rather than whether the tetatias violated by the
Defendants.’Louisiana Counseling & Family Servs. Inc. v. Mt. Fuji Japanese Rést.Av. A.
086143, 2011 WL 3273548, at *4 (D.N.J. July 27, 20XJurts have considered the following
four factors in determining whether a Title 11l plaintiff has alleged a threhittofe injury that is
sufficiently cancrete and particularized: “(1) the plaintiff's proximity to the defendagriise of
public accommodation; (2) the plaintiff's past patrong@¢ the plaintiff's frequency of nearby
travel; and (4) the definiteness of the plaintiff's plan to retivittmann v. Island Hosp. Mgmt.
No. Av. 09-3698 RMB KMW, 2011 WL 689613, at *5 (D.N.J. Feb. 18, 2011).

As a preliminary matter, the Court finds Plaintiff Tracey Venus may bringcamination
claim againsSeville on behalf of her minor daughter. However, she does not have standing to
assert personal claims based on alleged violations of K.V.’s rights Cottrell v. J & R Disc.
Liquor Gallery, Inc, Civ. No. 085418,2009 WL 1085729, at *3 (D.N.J. Apr. 21, 2009) (finding
parents did not have standing to maintain personal ADA claim based upon allegeadithsion
against disabled child because parents are not disabled, which is a recemedtedf ADA
discrimination claim)D.A. v. Pleasantville Sch. DisCiv. No. 07-4341, 2009 WL 972605, at *8
(D.N.J. Apr. 6, 2009) (dismissing parents’ personal discrimination claims under ADA and
Rehabilitation Act because parents “do not have standing to pursue their ownagainst the
District Defendants arising out of the allegisicrimination against [child). In order to establish

an injury in fact, Tracey Venus must have suffered an invasion of a legallgtpobiaterest.

10



Lujan, 504U.S. at 560. TraceYenus is not disabled, arldereforehas not suffered an invasion
of a legally protected interegECF No. 4612 at 16 (g. 59).) Accordingly, summary judgment is
GRANTED in favor ofSevilleas to all claims asserted by Tracey Veanser own behalf.

K.V. hasstanding toprosecutesome of her claim$.K.V. throughout her briefsexpet
reports and a chart attached to the Notice of Motion contends the following portions of #re Din
are not compliant with the ADA and caused her injury: (1) rear/back elevaied drea; (2) rear
dining area adjacent to the seHrve salad bar; (3) sedérve salad bar island; (4) sales counter;
(5) doors opening force; (6) coat closet area) pblic bathrooms’ vestibule area; (8) public
women’s bathroom; (9) public mentsathroom;(10) exterior pedestrian ramgil) handicap
parking spacesand (13 any stairs (Pl.’s Not. of Mot. (ECF No. 44); ECF No0.46-29;see
generallyPl.’s Reply to Def.’s Mot. (ECF No. 68)ECF Na 46-3; and ECF No. 68-1The Court
finds K.V. has standingnly as to the following claims: (1) the rear/back elevated dining area; (2)
the rear dining area adjacent to the-selfve salad bar; (3) the public bathrooms’ vestibule area;
(4) the public women’s bathroom; (5) deapening force; (6) handicap parking spa@es] {7)
anything relating to the exterior pedestrian ramp.

“Thejurisprudenc®f standing is littered with cases in which courts have dismissed actions
because the injury was not personal (i.e., it accrued to third parties), outlyenag not concrete
(i.e., it was too theoretical), or the injury was not actual or imminent (i.e., spexsilative) . . .”

Doe v. Nat'l Bd. of Med. Exdms, 199 F.3d 146, 153 (3d Cir. 1999). A plaintiff's claimed injury

must be “personal’a the plaintiff and cannot be “an injury from genaadl discrimination

2 As previouslystated pecausd.V. is a minorTraceyVenusmayasserclaimsonK.V.’s behalf.
Accordingly, for the remainderof this opinion whenthe Courtreference.V., it also means
TraceyVenus orbehalfof K.V. Furtherwhenthe Courtreference$Plaintiffs” it mean«.V. and
TraceyVenus orK.V.’s behalf,not TraceyVenus individually.

11



against disabled person or suing on behalf oflitabled[]” Id. Here, the evidence presentat
uncontroverted factsstablisteven if the selserve salad bar islanshlescounter coat closet area,
stairs,and public men’s bathroom were ADsdNJLAD compliant K.V. could not and would
not utilizethem.

The testimonyrom Tracey Venus’s depositiaustratesk.V. could not go to the salad
bar and pick her own food, nor could she point to what shéeda the salad bar because “[s]he
doesn’t understand what it is.” (ECF No-4B at 14 (g.52).) FurtherK.V. does “not eat salad.”
(Id. at 13(pg. 47).) For similar reasons, K.V. would never be able to hang her own coat or utilize
the sales counteln fact, Tracey Venus admitted she hangs K.V.’s coat for lekiat(15 (pg. 54
55).) K.V. is also“not a walker” and is in a stroller and would neberable to utilizehe stairs
(Id. at 15 (s. 5556).) Lastly, both K.V. and Tracey Venus are females and couldtifine the
men’s bathroonmPlaintiff's argument that if a male caregiver is caring for K.V. on a particaar
K.V. would nesd to usehe men’s bathroom speculative(SeeECF No. 6&t 16.)Tracey Venus
accompanied.V. every time Plaintiffwisited the DinerThere is no evidence demonstrating that
a male caregiver ever cared for K.V., or more specifically ever took ordieteto take K.V. to
the Diner.Contrarily, Tracey Venus has admitted to being K.V.’s sole caretaker “leedaus
something happens [she] doesn’t want anybody else responsible for her.” (ECFITfoadfl
(pg. 41).)Thus K.V.’s claim as to thealad bar island, sales counter, coat closet area, stairs, and
public men’s bathroom are not “person&d’K.V. Doe 199 F.3d at 153. Accordingly, summary
judgment iISGRANTED in favor ofSevilleas to all claims asserted by K.V. regarding ABAd
NJLAD violations with the salad bar island, sales counter, coat closet aresg astdipublic men’s

bathroom.

12



However, the Court finds K.V. has standing to pursuddhawing claimsat trial (1) the
rear/back elevated dining area; (2) the rear dining area adjacent to tbergelsalad bar; (3) the
public bathrooms’ vestibule area; (4) the public women’s bathroom; (5% dpening force(6)
the handicap parking spacesid ) anything relating to the exterior pedestrian raK¥.. has
set forth sufficient evidence and specific facts, which for the purposes afrttmeagy judgment
motion this court must take as trseelujan, 504U.S.at561, demonstratinghehas sifered an
injury in factas to the above claimis the Complaint, K.V. alleges she is disalbded“born with
several disabilities, including but not limited to: a) cerebral palsy in her loxtesna@ties, b)
seizure disorder, c) developmental delays, and d) visual impairment, therebygecpmtinuing
adult assistance and care from hesther orothers.” ECF No. 1 10.) The Complainfurther
states K.V. is confined to a nenotorized handicapped adaptable stroller for mobility outside of
her residenceld. at  11.) Additionally, the Complaint states the Didees notcomply with

ADA, NJLAD and applicable regulations including:

a. The existing exterior ramp height leading to the left side
front of the entry vestibule requires an intermediate landing;

b. The landing at the top of the ramp is too small in relation to
the swing out entry doors;

C. The landing at the bottom of the ramp is not level and
continues to slope downwards past the end of the handralil;

d. The handrail exceeds the maximum permitted height;

e. The handrail does not extend properly beyond the ramp’s top
and bottom landings;

f. The hanétap accessible parking spaces are separated from

the handicap accessible ramp by a sidewalk that is elevated up from
the level of the existing parking lot grade;

g. The handicap accessible parking spaces do not provide the
required access aisles nor the required accessible route from the
access aisles to the bottom of the handicap accessible ramp;

h. The existing ground surface of the parking lot appear to
exceed the mamum permitted slope;

I. Non-compliant door approaches to the men’s and women'’s
bathrooms; and

13



J- Non-compliance with the dispersion requirements for
handicapped accessible tables throughout the darizes.

(Id. 19 2222.) Tracey Venus’ depositiotestimory demonstrate&.V. visited the Diner on three
separate occasienin 2012, April 2013, and in the summer of 2015. (ECF Nd.21at 3 (jg. 7).)
It further speciies Tracey Venus utilized the ramp to get K.V. inside the Diner, but that “the bottom
of theramp [was] not very straight” and “was a little stédgCF No. 4612 at 6 (jg. 21).) Tracey
alleges difficulty going up the rampld() Plaintiffs’ experts reportallegesnumerousspecific
ADA violations addressinthe rear/back elevated dining area, the rear dining area atjadbe
seltserve salad bar, theoorsopening forcethe public bathrooms’ vestibule arethe public
women'’s bathroom, and the exterior pedestrian ramp and parking spaeES€F No. 46-29.)

Although Tracey Venus admits K.V. never utilized the restroom at the Diner, KI\hastil
standing to bring claims as to the restro6itne ADA does not require an individual asserting a
claim to participate in a ‘futile gesture’ if she has actual knowledgedafendant’s failureat
comply with ADA provisions.”Access 4 All, Inc2006 WL 1804578, at *4lt is sufficient for a
plaintiff to allege that[she] has actual knowledge of architectural barriers and that but for
noncompliance with ADA provisions, [she] would avail [herseffjthe defendant’s goods and
services.”ld; seee.g.,Clark v. McDonald’s Corp, 213 F.R.D. 198, 228D.N.J. 2003)(finding
that a plaintiff wasdeterredfrom patronizing defendant’'sestaurantiueto known violations of
ADA andthatsuchdeterrencevassufficientto constitutean“actualinjury”). Here,it is sufficient
for Tracey Venus to allege that but for the bathroom being ADANJLAD compliant, Tracey
Venus would not be able to change K.V.’s diaper.

Furthermore, K.V. has standing to bring a claim agahestDiner regardinghe force of
the doors not being ADANdNJLAD compliant.Although K.V. cannot personally push or pull

the doors, the doors must be AlzAd NJLAD complant to facilitate her caregiver in assisting
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K.V. into the Diner.If K.V. cannot be properly assisted into the Diner, she cannot enjoy “full and
equal enjoyment of the . .. services” provided by the Diner. 42 U.S.C. § 12182(a). Accordingly,
K.V. hasset forth sufficient evidence and specific facts, whioh the purpose of the summary
judgment motionthis Court must take as trusgeLujan, 504U.S.at561,demonstrating she has
sufered an injuryas to the following claims: (1) the rear/back eledatlining area; (2) the rear
dining area adjacent to the se#rve salad bar; (3) the public bathrooms’ vestibule area; (4) the
public women’s bathroom; (5) doswopening forcey(6) the handicap parking spacesid {7)
anything relating to the exterior geestrian rampSpokep136S. Ct. at 1547;Lujan, 504U.S. at
561.Accordingly,Plaintiff hasstandingo pursue the abowdaimsattrial.

However,where, as here, a plaintiff seeksprospective injunctiveelief, she mustalso
demonstrate dreal and immediate threat of injury in order to satisfy the injury in fact
requirement.’Clark, 255 F. Supp. 2dt 342 (citations omitted). Past exposto illegal conduct
does not in itself present a case or controversy regarding injunctive Igelidh order to obtain
standing for prospective relief, the plaintiff must ‘establish a real and immekliate that [she]
would again be [the victim ohe allegedly unconstitutional practice.Brown, 819 F.2dat 400
(quotingLyons 461 U.S at 105).Courts have considered the following four factors in determining
whether a Title Il plaintiff has alleged a threat of future injury that is@afftly cancrete and
particularized: “(1) the plaintiff's proximity to the defendant’s place of puraitcommodation; (2)
the plaintiff's past patronag€3) the plaintiff's frequency of nearby travel; and (4) the definiteness
of the plaintiff's plan to return.Wittmann 2011 WL 689613, at *5. This Court finds K.V. has
satisfied these additional elements.

First, the Court mustonsiderK.V.’s proximity to theDinerto determindf sheis likelyto

return.The evidencepresentestablisheshatK.V.’s residenceas approximatelyseventeerf17)
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milesfrom theDiner. (SeeECFNo0s.46-2 1 3and54-1 § 3.)‘[A]s the distanceetweeraplaintiff's
residenceinda public accommodatiancreasesthe potentiafor theoccurrencef futureharms
decreasesDisabled Patriots of Am., Inc. v. City of Trentdto. Av. A. 07-CV-3165(FLW), 2008

WL 4416459, at *4 (D.N.J. Sept. 24, 2008). Courts have found that a distance over 100 miles
weighs against the finding of a reasonable likelihood of future harm, but thatrecdiefe20 miles
weighs in favor of a likelihood of future harid. K.V.’s has satisfied the proxiky factor.

Secondthe recordestablishes K.V. visited the dinner sometime in 2012, in April 2013,
and in the summer of 20186ne year after the lawsuit was filed. (ECF.194  14.K.V.’s past
patronage undoubtediyeighsin favor of finding areasonabldikelinood of future harm.

Third, K.V.’s frequency of nearby travel weighs in K.V.’s favor. K.V. has an aunt that lives
in Morganville, New Jerseyand her mother has a friend who lives in Manalapsw Jersey,
both of which are accessible \Route 18(ECF No. 464 § 18.)Tracey Venus takes Route 18 to
travel to and from the austand friend’s residensaand passes the Diner on her way th@cke)

In fact, Tracey Venus's friend has met Tracégnusand K.V. at the Diner. (ECF No. 4R at4
(pgs. 11-12.) Accordingly,this factor alsaveighs inK.V.’s favor.

Lastly, K.V. has demonstrated she intend®tamn to the Diar. The factK.V. has returned
to the Diner in 2015, after filing this lawsuit, demonstrates her plan to r&eelark, 255 F.
Supp. 2d at 343fi(ding that a plaintiff establisheda likelihood offuture injury basedon hs
previousvisits to defendant’'sestaurantandhis desireto returnto thoselocations).Furthermore,
K.V.’s familial association and Tracey Vensdtiend residing near the Diner supports her
contention.Tracey Venus has also stated “[w]e like the food. It's an easy spot to come to, and
affordable.” (ECF No. 442 at 11 (g. 40).) Notably, while this was Tracey Venus’s statement

and not K.V.’s, K.V. is highly disabled and her mother is her primary caretaker, who tdkes K
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with her to the Diner. Indeed, Tracey Venus'’s depostgstimonydemonstrates that she “always”

has K.V. with her. (ECF Na16-12 at 16 (g. 60).) The CourtfindsK.V. haspresenteguficient
evidencefor standing,namelybecausehe Diner is seventeer(17) miles from her homeand
Plaintiffs interd to return Accordingly, K.V. has constitutional standingo bring forth the
following claimsattrial: (1) the rear/back elevated dining area; (2) the rear dining area adjacent to
the selfserve salad bar; (3) the public bathrooms’ vestibule area; (4) the public women’s
bathroom; (5thedoors’opening force(6) the handicap parking spacasd {7) anything relating

to the exterior pedestrian ramp.

B. The Statute of Limitations DoesNot Bar Plaintiffs’ ADA Claim

In its Motion for Summary Judgment,Seville arguesPlaintiffs’ ADA claim must be
dismissedas untimely becausehe claim accruedupon thecompletionof the alterationsof the
Dinerin 2005.(ECF No. 60-1at 4 to 6.) Plaintiffs arguetheir Complaintis timely becausehe
statuteof limitations beganto run when Plainiffs first visited the Diner in 2012,at which time
Plaintiffs were subjectto discrimination.(ECF No. 68-1at 8.) In the alternative Plaintiffs argue
the continuing violaon doctrineapplies,andthereforethe Complaintwastimely filed. (Id. at 8-

10.)

Becausethe ADA doesnot includean expressstatuteof limitations, the Court must
“borrow the statuteof limitations of the most analogousgtatelaw causeof action.” Disabled in
Action of Pav. Se. PaTransp. Auth.539 F.3d 199, 208 (3d Cir. 2008]T]he statute of
limitations applicable under Title Il of the ADA . . . is the statute of limitationsdéosgnal injury
actions in the state in which the trial court sitd.; seeS.B. ex rel. A.B. v. Trenton Sch. Disto.

Civ. 13949 FLW LHG, 2013 WL 6162814, at *8 (D.N.J. Nov. 25, 2013) (citations omitted)

(“[T]he most appropriate limitations period is the state’s applicable personal injiute sib
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limitations”); Muhav. Rutgers, Stat&niv. of NJ.,, No. 8-2142, 2009VL 689738at *3 (D.N.J.
Mar. 11, 2009) (“Wth respecto Plaintiff's claimspursuanto the ADA . . .it is well established
that the most appropriateémitations periodis the state’sapplicablepersonalinjury statue of
limitations”). “New Jersey law requires actions for personal injuries to be filed witlonyears
after the claim accruestHeightened Indep. & Progreskic. v. Port Auth. of N.Y. &.J, No. Qv.
A. 07-2982(JAG), 2008 WL 852445, at *2 (D.N.J. Mar. 28, 20@8jd sub nom.693 F.3d 345
(3d Cir. 2012). Specificallythe New Jersegtatute states

Every action at law for an injury to the person caused by the

wrongful act, neglect or default of any person within this State shall

be commenced within 2 years next after the cause of any such action

shall have accrued . . . .
Id. (quoting N.J.S.A § 2A:14-2).

“The general rule is that the statute of limitations begins to run as sooighasta nstitute
and maintain suit arisesBurkhart v. Widener Univ., Inc70 F. Appx 52, 53 (3d Cir. 2003). “A
cause of action accrues and the statute of limitations begins to run undsniTiénd IV of the
ADA when the plaintiff knows or has reason to know of the injury that is the basis for the’acti
Id.; Disabled in Action oPa, 539 F.3d at 208 (citations omitted]A] federal cause of action
accrues when the plaintiff discovers, or with due diligence should have distaberénjury that
forms the basis for the claim.”).

The continuing violation doctrine apes when a plaintiff can “demonstrate that the act is
part of an ongoing practice or pattern of discrimination of the defend&a."ex rel. A.B2013
WL 6162814, at *9 (quotingVestv. Phila. Electric Co, 45 F.3d 744, 754 (3d Cir. 1995) (citing
Bronze Shielddnc. v.N.J.Dep't. of Civil Serv,.667 F.2d 1074, 1081 (3d Cir. 1981) The Third

Circuit has recognized that a statutdliofitations may beextended based upon the tioaing

violation doctrine if the last act of a continuing practice of unlawful acts falls witigrstatute of
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limitations” Saari v. Mitre Corp.No. 15-3295MAS)(DEA), 2017 WL 1197756, at *13 (D.N.J.
Mar. 30, 2017) “In order to benefit from the continuing violation doctrie plaintiff must
establish that the defendatonduct is more than the occurrence of isolated or sporadicldcts.
(citations omited). Accordingly,the continuing violation doctrine is inapplicable whedaam is
based on discrete acishich give rise to causes of action that can be brought individuadly.”
There are two requirements that must dagisfiedin the initial continuing violation

analysis:First, Plaintiffs must prove that at least oneaaciurred within the filing period. Second,
Plaintiffs must establish the digmination they experienced wasore than just the occurrence
of isolated or sporadic acts of intentional discriminatio8.B. ex rel. A.B2013 WL 6162814, at
*9 (quotingJewett v. Int’l Tel. & Tel. Corp.653 F.2d 89, 91 (3d Cir. 1981) (citibiited Airlines,
Inc. v. Evans431 U.S. 553, 558 (1977))yhe Thrd Circuit has adopted a thrpartapproach to
determine whether the discrimination was intermittent or agoamg pattern:

(1) subject mattewhether the violations constitute the same type of

discrimination, tending to connect them in a continuing violation;

(2) frequencywhether the acts are recurring or more in the nature of

isolated incidents; and (3) degree of permanavivether the act

had a degree of permanence which should trigger the plaintiff's

awareness of and duty to assert his/her rights and whether the

consequences of the act would continue even in the absence of a

continuing intent to discriminate.
Cowell v. Palmer Twp263 F.3d 286, 292 (3d Cir. 2001) (citidest 45 F.3d at 755)).

Here,Sevillecontendslaintiffs’ ADA claim accrued in 2005 becauSeville’s alterations

to the Diner were completed in 2005 ahdreforeany violations “should have been known or
were known to Plaintifg] as early as 2005 when the alterations were complete.” (ECF No. 60
at 5.) Seville further argues that because Plaistlid afamilial as®ciation with the area and

pases the Diner regularlthey should have known in 2005 that the alterations were not ADA

compliant (Id.) In response, Plaintgfarguehe statute of limitations was triggered when Plaistiff
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were“subject to” the dscrimination in 2012, Plaintsf first visit to the Diner. (ECF No. 68 at
8.) In the alternative, Plaint#fclaim they satisfythe continuing violation doctrineld. at 810).
The Courtfinds the ADA claim was commenced timely.

Seville’s contentiorthat “[tlhe claim accrues upon the completion of the alterations” is
without merit. (ECF No. 6 at 4 (citingDisabled in Action of Pa539 F.3d at 2090).) Disabled
in Action of Pennsylvanimterpreted42 U.S.C. § 12147, which spécally addressepublic
transportation services. The portion of 42 U.S.C. § 12147 at issue in the appeal provides:

With respect to alterations of an existing facility or part thereof used

in the provision ofdesignated public transportation servictt

affect or could affect the usability of the facility or part thereof, it

shall be considered discrimination, for purposes of section 12132 of

this title and section 794 of Title 29, for a public entity to fail to

make such alterations (or to ensurattthe alterations are made) in

such a manner that, to the maximum extent feasible, the altered

portions of the facility are readily accessible to and usable by

individuals with disabilities, including individuals who use

wheelchairs, upon the completion of such alterations.
(emphasis added). This provision is not at issue before this Cousearild has failed to provide
authority demonstrating Plaintiffsclaim only accrues upon the completiaf the Diner's
alterations.The Court will apply the general rule that “the statute of limitations begins to run as
soon as a right to institute and maintain suit arisearkhart 70 F. Appx at 53. “A cause of
action accrues and the statute of limitations begins to run under Tiitesl IV of the ADA when
the plaintiff knows or has reason to know of the injury that is the basis for the atdion.”

The Court is mindful that“[tlhe ADA is a remedial statue, designed to eliminate
discrimination against the disabled in all facets of society,” and as such, sitbaubroadly
construed to effectuate its purposds&iriney v. YerusalinB12 F. Supp. 547, 551 (E.D. Pa. 1993)
(citing Tcherepnin v. Knight389 U.S. 332, 33%ff'd, 9 F.3d 1067 (3d Cir1993)). Tte Court

finds the statute of limitatiorisegan to ruin 2012, when Plaintifknew of the Diner’s violations.
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Seville fails to prove Plaintif should haveknown the Diner wasot ADA compliant prior to
Plaintiffs’ first visit in 2012. Even though Plaintsffived in Franklin Township since August 1996,
K.V.’s aunt has lived in Morganville since 199racey Venus’driend has lived in Manalapan
since 1998and Routel8 is adirect route between Plaintff home andelativés and Tracey
Venuss friend home it would be unreasonable foretlCourt toinfer Plaintiffs knew the Diner
was not ADAcompliantby merely driving past it on the highwa§eCF Na. 5411 2, 4, 5 and
ECF No. 68-2 1 2, 4, 5Accordingly, Seville’sMotion for Summary Judgméon thestatute of
limitationsclaimis DENIED.

C. ADA Claim

Plaintiffs argue the following portions of the Diner are not compliant with the ADA o
NJLAD: (1) rear/back elevatedining area; (2) rear dining area adjacent to thesszlfe salad
bar; (3) selserve saladdr island; (4) sales counter; (5) doors opening force; (6) coat closet area;
(7) public bathrooms’ vestibule area; (8) public women’s bathroom; (9) public rbatiisoom;
(10) exterior péestrian ramp; ())lexterior accessible route ahdndicap parking spaces; and)(12
accessible stairsSEeECF Na 46-3; ECF No0.46-29; ECF No0.68; andECF No0.68-1.) Seville
contendshe Diner is eithecompliantwith the ADA and NLAD compliant to the maximum extent
feasible or that certain portions were not required tacbmpliantwith the ADA or NJLAD. Gee
ECF Na 46-:33; ECF No0.60-1; ECF No0.63; andECF No0.69.) Becausdhis Courthasalready
determinedK.V. lacks standingto pursuevariousclaims,this portion of the opiniorwill only
addressthe remainingclaims: (1) the rear/back elevated dining area; (2) the rear dining area
adjacent to the seHerve salad dr; (3) the public bathrooms’ vestibule area; (4) the public
women’s bathroom; (5) doors opening force; (6) the handicap parking spaces; and (7) anything

relating to the exterior pedestrian ramp.
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Under Title 1l of the ADA, it is unlawful for a place of public accommodationo
discriminateagainsi@anindividual “on thebasisof disabilityin thefull andequalenjoymentof the
goods servicesfacilities, privileges,or advantagesor accommodatiof$” 42 U.S.C. § 12182n
orderto succeedinderTitle Ill of theADA, aplaintiff must provehat:

(1) hewasdiscriminatedagainston thebasisof disability;
(2) in thefull andequalenjoyment of the goodservicesfacilities,
privileges, advantages, or accommodations arfy place of
public accommodation;
(3) By any personwho owns, leases(or leasesto), or operatesa
placeof publicaccommodation.
Bowers v. N&l Collegiate Athletic Ass'’n118 F. Supp. 2d 494, 514 (D.N.J. 2006pjnion
amended on reargumerit30 F. Supp. 2d 610 (D.N.J. 2008gville concedes K.V. is disabled
within the meaning of thADA and that the Diner is a place of public accommodation. (ECF No.
63 at 13.) Accordingly, #.aCourt will only address whether or nétV. was discriminated against
in the full and equal enjoyment of the goods, services, facilities, privilegesntadea, or
accommodations of the Diner.

“The ADA is a complex law codified in humerous statutes in the United State Code.”
Heightened Indep. & Progress, InG93 F.3dat 350. The Department of Transportation has
promulgated regulains to implement those statuéd. Pursuant to 42 U.S.C. § 12204, the
Architectural and Transportation Barriers Compliance Board has issued ARAsgibility
Guidelines(ADAAG™"). Id. The Department of Justice also produce8RA technical assistance
manual, which provides further guidandd. The ADAAG imposes different obligations on
different kinds of construction project&l. “There are two standards of compliance under the

ADA: the new construction standard and the alteration standRegiénts of Mercersburg Coll. v.

Republic Franklin Ins. Co458 F.3d 159, 168 (3d Cir. 2006).
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“New construction is the highest standard, and it applies to public accommodations
designed or constructed after January 26, 1992, and to the portion of a facility akerdédahf
date.” Id.; see42 U.S.C. § 12183(a); H.R.Rep. No. 1885(lll) at 60, reprinted at 1990
U.S.C.C.A.N. 445, 483 (explaining that “[b]ecause it costs far less to incorporassikbe design
into the planning and construction of new buildings and of alterations [as compared tdingtrofit
existing structures], a higher standard of ‘readily accessible to andeusgbpersons with
disabilities has been adopted in the ADA for new construction and alteratiand28 C.F.R.
Part 36, App. B, § 36.402 (stating that, with respect to altered portions, “[t]his part dosgunat r
alterations; it simply provides that when alterations are undertaken, they nmigtlben a manner
that provides access”) (emphasis add&dg new construction standards can be found in 28 C.F.R.
Part 36, and the ADAAG are set forth in Appendix A of Part 36.

When a public accommodation is a new construdii@Act requires that be “readily
accessible to andsableby individuals with disabilities, except where an entity can demonstrate
that itis structurally impracticable to meet the requirements of such subsectionridaammwith
standards set forth or incorporated by referenaegulations issued under this subchaptdi2
U.S.C. §12183(a)(1).he parties agretbe Diner is not a new construction. Accordingly @ourt
will focus its analysis on alterations and existing facilities.

With respect to a facility that is alteretthe alteration must be made to the “maximum
extent feasible.1d. § 12183(a)(2).flthe alteratiorcould

affect usability of or access to an area of the facility containing a
primary function the entity shall also make the alterations in such a
manner that, to th@aximum extent feasiblepath of traveto the
altered area and the bathrooms, telephones, and drinking fountains
serving the altered area, are readily accessible to and usable by
individuals with disabilities where such alterations . are not

disproportionateto the overall alterations in terms of cost and
scope. . ..
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Id. (emphasis added)28 C.F.R. § 36.402)(1) (“Any alteration to a place of public
accommodation or a commercial facility, after January 26, 1992, shall be mades@nsure
that, to the maximum extent feasible, the alteradiques of the facility are readily accessible to
and usable by individis with disabilities, including indiduals who use wheelchairs.”)[A]n
alteration is a change to a place of public accommodation or a commercial facility ¢otd aff
could affect the usability of the building or facility or any part thereof.” 28RC.§ 36.402(b).
Alterations include, but are not limited to, remodeling, renovation,
rehabilitation, reconstruction, historic restoration, changes or
rearrangement in structural rgm or elements, and changes or
rearrangements in the plan configuration of walls andhfeiht
partitions. Normal maintenance, reroofing, painting or
wallpapering, asbestos removal, or changes to mechanical and
electrical systems are not alterations unless they affect the usability
of the building or facility.
Id. 8 36.402((1). If existing elements, spaces, or common areas are altered, eachcsiapllyl
with the applicable provisions dfppendixA to this partld. § 36.402(b)(2). “A ‘primary function’
is a major activity for which the facility is intendedd’ 8 36.403(b). For the purposes of this case,
areas that contain a primary function include, but are not limited to, “the dieagga cafeteria.”
Id.

A “path of travel” is defined as “a continuous, unobstructed way of pedestrian pagsage
means of which the altered area may be approached, entered, and exited, and whaot$ tt@nne
altered area with an exterior approach (including sidewalks, streets, and)@addn), an entrance
to the facility, and other parts of the facilityd. 8 36.403(e). A “path of travel” alteration is

disproportionate to the cost of the overall alteration “when the cost exceeds 20%ast thietice

alteration to the primmgt function area.”ld. 8 36.403(f). Nonetheless, a place of public
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accommodation must still provide accessible features in the event of dispropdytitioathe
extent that it can be made accessible without incurring disproportionate ths§s36.408g).

The phrase “to the maximum extent feasible” “applies to the occasional case vehere th
nature of an existing facility makes it virtually impossible to comply fully withliagple
accessibility standards through a planned alteratioah.’8 36.402(3. When anexistingfacility
makes it virtually impossible to fully comply, “the alteration shall provide the maxipiysical
accessibility feasible.Id. “Any altered features of the facility that can be made accessible shall be
made accessibleld.

Existing facilities also must comply with the ADA and that obligation is governedeby th
barrier removal provision. The ADA’s barrier removal provision requires the rerabsalctural
barriers in existing facilitates if it is “readily achievable.” 42 ICS8 12182(b)(2)(A)(iv).
“[R]eadily achievable” is defined as “easily accomplishable and able to be carriedtloont
much difficulty or expense.id. § 12181(9). To determine whether an action is readily achievable,
the following factors should be ceidered:

(A) The nature and cost of the action needed under this chapter;

(B) The overall financial resources of the facility or facilities
involved in the action; the number of persensployedat such
facility; the effect on expenses and resources, or the impact
otherwise of such action upon the operation offdledity;

(C) The overall financial resources of the covered entity; the overall
size of the business of a covered entity with respedhé¢o
number of its employees; the number, type, and location of its
facilities; and

(D)The type of operation or operations of the covered entity,
including the compositionstructure, and functions of the
workforce of such entity; the geographic separateness
administrative or fiscal relationship of the facility or facilities in
guestion to the covered entity.

Id. However, if the existing facilitates are altered, they must conform to thetialbestandard.

Regents of Mercersburg Colt58 F.3d at 169.
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Basedonthe aboveanalysis thisADA claim proceedsasafour-partinquiry: (1) whether
therewerealterationsmadeto the Diner after January 26, 19942) whetherthe alterationsvere
madeto a “primary function” of theDiner; (3) if primary functions of theDiner were altered,
whetherthe “path of travel’ to the alteredareaand the bathroomsere “readily accessibléor
could havdbeenmadereadilyaccessiblevithout being “disproportionatdd theoverallalterations
in termsof costandscopeand(4) if noalterationsveremadewhether théiner could havenade
“readily achievable’accommodations.

Plaintiffs arguethe primary function areaof the Diner is the dining roomandthatit was
alteredin 2004.(ECFNo. 46-3at 33to 34.) Theyfurtherarguethat becausehe dining roonwas
altered “the entire path of travel, which includes bathroomgneedsto] bealtered.”(Id. at 34.)
Furthermore they arguethat becausdahe bathroomsexterior vestibule,and the exterior ramp
were all independenthaltered those portionsire requiredto be ADA compliantregardlesof
whethertheyconstitutethe “entirepathof travel” (Id.) In thealternativePlaintiffs argue,‘[e]ven
if therewere no alterationsthe Diner still hadan obligationto removeall architecturabarriers
whendoingsowas'‘readily achievable.”(ECFNo. 46-3at 45.)

Seville“concedeghattheprimaryfunctionareais the‘dining room.” (ECFNo. 63at 16.)
However,Sevilleargues'that notall of the proposedlterationsasstatedwithin thearchitectural
drawingstook placé in 2004.(ECF No. 63 at 18.) Further,it maintainsmanyof the portions of
theDinerPlaintiffstakeissuewith areADA compliantor are“readily accessibleto themaximum
extentfeasible.(Id. at21-31landECFNo. 60-1at 20to 33.)

The Court findgherearegenuinassuesof materialfactsin disputethatprevent the Court
from conducting the foupartinquiry. As apreliminarymatter thereis a genuingéssueof material

fact asto whatwasalteredor renovatedn 2004.Alterationsandexistingfacilities are subjectto
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differentstandardsinder theADA. Alterationsmust bemadeto the “maximum extentfeasible,”
42 U.S.C.8 12183(a)(2), while existing facilities are governed by the barrieovahprovision,
requiring the removal of structural barriers in existing facilitates if it is theadhievablé€; id. §
12182(b)(2)(A)(iv).Plaintiffs’ briefs and expertreportsarticulatemany proposedlterationsthe
Diner consideredmakingin 2004, but do noarticulatewhich of those proposedhangesvere
actually executed (ECF No. 46-3 at 35 to 43; seeECF No. 46-29.) By way of oneexample,
Plaintiffs statethatanagreemenbetweerKullman Industres, Inc. and Spathi Corporatio/B/A
Seville Diner “showstherewas a plannedalteration.”(ECF No. 46-3at 39.) Seville argues “that
not all of the proposealterationsas statedwithin the architecturaldrawings tookplace.” (ECF
No. 63at 18.) Specifically,

7. The bathroom vestibuléile floor and the wood walls were not

changedn the 2004 renovatiorlhe configurationandsize of the

bathroom vestibule did nahangein the 2004 renovatiorither.

Thetile floor andwood panelingvalls were changedn the 1990
renovatiorandhaveremainedhesameto thepresentay.

15. Thefixed boothsin therearelevateddiningroomandthe dining

areawherethesaladbaris locatedarethesameypeof boothsThey

all have thesamedistinct purple fabric backingandare of thesame

shapeanddesign.Theseboothswereinstalledduring the renovation

in 1990.Both the boothdn the rear elevateddining areaand the

dining areawherethe saladbaris locatedwere not changediuring

the 2004 renovation.
(ECFNo. 55 11 7, 15.)Onthisrecord,it is unclearwhich standardnustbe appliedto theclaims
atissue—thealterationor existingfacility standardBecausehereare genuingssuesof factasto
which portions of theDiner were actually alteredin 2004, the Court canna@rant summary
judgmentasto eitherparty. SeeAnderson 477U.S. at 248, 249-52 (findinghat wherematerial

issues offact exist,the Court cannaggrantsummaryjudgment).
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This Courtacknowledge®laintiffs argumenthatSeville admittedit madealterationso
at leastthe boothsand thereforeSeville is requiredto make thepath of travel, bathroomsand
handicapparkingspacegeadily accessible(ECF Nos. 68 at 25 and 68-1at 30.) Indeed,Seville
acknowledgesn alterationwas madeto the boothsstating“[tlhe only boothsthatwerealtered
and replacedin 2004 was everythingin front of the wood floorto the front door and by the
bathroom”and“[t]he fabric, type of wood,anddesignof the 1990 bootharediff erentthan2004
booths.”ECF No. 55 {{ 16to 17.) The Court furtherrecognizeghat becausethe boothsvere
alteredin the dining room, grimary function, thepath of travel to the alteredareaand the
bathrooms must beeadily accessiblaf suchalterationswould not be disproportionate the
overall alterations.42 U.S.C.8 12183(a)(2)Neverthetss,the Courtfinds there are abundant
issuesof materialfactsin disputeasto whetherthe bathroomsiamps,handicapparkingspaces,
anddoors openindorce are ADA compliant or complianto the maximumextentfeasibleand
whetheror notcompliancewould be disproportionat® thealteredareain the primary function.
(CompareECFNos.46-29to 46-32,and 46-34t0 46-36with ECFNo. 46-33;andcompareECF
Nos.46-2and68-2with ECFNos.54and60.)

Thefollowing aresomeexamplesPlaintiffs arguethe public bathrooms’ vestibuégeais
not compliant:

Theinterior dimensiongo the vestibulevere measuredo be 5'-5
Y4" (65Y4”) in width betweerthe Women’s Room doavall andthe
Men’'s Room door wall. The depth was measuredto be
approximatel\8’-10 %" therebyprecluding theequired5’-0” (60”)
diameterturning spaceto allow for the proper door approachtes
eachrespectivebathroomentry door. The outswing door and its
approachfrom the diningareawas also measuredThe outswing
door was measuredo be approximately34 7/8” in width while

having therequired32” clearopening dimensiowith the doorin a
90 degreeopenposition.
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(ECF No. 46-29at 8.) Seville argues‘[t] he figure below from the 1991ADA Guidelinesfor
AccessibleDeign which were the standards useat the time of the 2004 renovationshowsa
requirementof 36” inch width on eachleg of the ‘T’ shapedspace.The width of the exiting
conditions of ondegis 46” andthe otheiis 64" . . .satisfyingthe requirement.(lECF No. 46-33
atll))

Regardingheexteriorpedestriamamp,Plaintiffs argue:

Basedonmy field reviewandreview of drawingSK-1, theexisting
ramp hasan approximateoverall length of 39°-1 1/8”, without an
intermediatelanding, and a vertical rise of approximately3.185’
(feet) translatingto a calculatedslope of 1:12.274. lecordedthe
bottom landing’srise parallelto the ramp at its bottomas 0.395’
while having arun of 5.5’ feettranslatingto acalculatedslope of
1:13.924 As for the crossslope, Irecordedthe bottom landing’s
crossrise perpendiculartto the ramp at its bottom as 0.3" while
having acrossrun of 4.7708’ translatingto a calculatedslop of
1:15.9.Accordingly, the ramp’s bottom landingsurfacepitchesin
both directionsn excesof themaximumpermittedslopeandcross
slope of 1:50as defined by the ADA and Barrier Free Code
standards.

Regardingthe ramp’s top landing, | foundthis landing to be
approximatelylevel and therefore,complant with the ADA and
Barrier FreeCode standardsr its surfaceslope anatrossslope.

(ECFNo.46-29at11.)Sevilleclaims therampis ADA compliantto themaximumextentfeasible.
(SeeECFNo. 46-33.)In 2004,Sevilleattemptedo renovate theamp.(SeeECFNo. 63at23and
ECFNo. 46-33at 22to 23.) Originally, Seville’s 2004 renovations

calledfor a 30ft. rampin length, 30 inheightwith a 1:12 slope
entirely complant pursuanto the ADA guidelines.Unfortunately,
the Townshipofficials and prior architectdiscoveredhat this was

nottechnicallyfeasiblegiven the height of the buildireg 39inches
and the location site conditions amongsiany other additional
salientfactors. . .thatpreventedhe original planandthatof aramp

with anintermediatdanding.Therefore jt wasdeterminedo keep

the 39ft. lengthandmakethe slope comnt with a 1:12 slope.
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(ECFNo. 63at23to 24.)Seville’sexpertfurther notes“that if [the ramp]wasextended feetfor
a lading, the bottoraxit from the landing wouldreateahazardor anyoneusing avheelchairon

the ramp."(ECFNo. 46-33at 22.) As such therearegenuinagssuesf materialfact asto whether

it wasfeasble to maketherampcompliant.

With respecto theexteriorrouteandparkingspacesPlaintiffs’ expert,in part,stated:

In reviewingthe vertical elevationsnotedandrecordedin SK-1, |

foundthatthe parkingot surface’sslopesandcrossslopes, \ithin

the(3) accessiblspaceswerenotin compliancewith theADA and
Barrier FreeCode standardshich requirethat the surfaceslopes,
in all directions, notto exceed1:50. The parking stall's slope,
parallelto thespaceandadjacento theramp’sbottom landingwas
measuredo be approximately0.982’ overits 18’-10” (18.8333’)
length.This slopecalculatedo be approximately a 1:19.1&ntrary
to themaximumpermittedslope of 1:50As for this parkingstall’s

crossslope,perpendiculato the gace,this crossslopecalculated
to be approximatelyl:66 and therefore,compliant. However,the

parkingstall'scrossslope,adjacento theentrystepswasfound not
to be compliant having aalculatedcrossslope ofapproximately
1:34.59 (9.1667’ + @65’). In reviewing the existing accessible
route from the parking spacesand non-compiantnon-existent
accessaisles,to the ramp’s bottom landingthe existing surface

slopeswerealsofound notto bein compliancewith the 1:50 slope
limit.

(ECFNo. 46-42at 13 (citationsomitted).)Seville’'sexpertrespondedby stating,in relevantpart:

As to the handicapparking spacesthere were many discussions
betweerthe PlanningBoardandthearchitectwith regardto thesize
of the parkingspaceslf the spaesweremadefully compiant, the
handicapparking wouldprojectinto the drivewaythat runsalong

the side of the building, exposing persdnswheelchairsto a
hazardousituation.

(ECFNo. 46-33at 25.) Again thereis anissueof fact asto whethercompliancevasfeasible3

3 Becausesubstantial genuingsuesof materialfact exist, this Courtwill notarticulateeveryone
for efficiency purposesAll materialissuesof fact regardingthe diningarea,bathroomvestibule
area,women’s bathroom, doors openifgrce, handicapparking, and ramp can be found in

Plaintiffs’ and Sevillés expertreports.(CompareECF Nos. 46-29to 46-32 and 46-34to0 46-36
with ECFNo. 46-33.)
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Moreover,thereare genuineissuesof materialfact asto which alterationswere actually
executedn 2004,specificallywhich alterationswere executedn the dining room—th@rimary
function of theDiner. Thereforethe Court cannogvaluatewhetheror notalterationgo the path
of travelto thealteredarea bathroomsandhandicapparkingspacesvould be disproportionate
theoverallalterationan termsof costandscopeasrequiredby 42 U.S.C8 12183(a)(2).

Plaintiffs arguethe disproportionalitdefensas notapplicablebecausélaintiffs “do[] not
solelyreply uponsection28 C.F.R. § 36.403lthoughit certainlydoes apply.(ECF No. 68 at
25.) Specifically, Plaintiffs arguethe bathrooms, parkin@reas,and pathway oftravel were
independentlalteredandthusrequiredto be complianto the ‘maximumextentfeasiblé pursuant
to42 U.S.C. § 12183(a)(2) and 28 C.F.R. 8 36.4l02. Again, there are genuine issues of material
fact as to what was actually altered in 2004. Accordingly, at this time the Caourbt grant
summary judgmenBecause there agesignificant amounbdf material issues of faa dispute
Plaintiffs’ andSeville’smotions forsummary judgmerdareDENIED . Anderson477U.S.at 248,
249-52.

Neither Plaintiffs nor Seville have demonstratedlasisfor their motion on theNJLAD
claims.CelotexCorp, 477 U.S. at 323 (notingthat the party movingfor summaryjudgmenthas
theinitial burden ofshowirg thebasisfor its motion.) Plaintiffs’ and Seville’s briefs only make
sporadiaeferenceso theNJLAD.* Plaintiffs have noeffectivelydemonstratedhich portions of
theNJLAD wereviolated,if any,and Sevillehasnotdemonstratethatit hasfully compliedwith
the NJLAD. Neverthelessbecausethe recordis repletewith materialissuesof fact asto the

measurementef everystructuralspaceand elementin the Diner, summaryjudgmentasto all

“Plaintiffs’ Motion for SummaryJudgmentllocatesone pointheadingto the New JerseyBarrier
Free Subcodeand briefly discusseshe NJLAD, but does notrticulatewhich portions of the
NJLAD theDinerviolatedanddoes not providéctsto supportits argument(ECFNo. 46-3.)
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NJLAD claimsis DENIED. (CompareECF Nos. 46-29to 46-32and 46-34to 46-36with ECF
No. 46-33.)
V. PLAINTIFFS * EXPERT

Seville arguesMr. KusmicKs declarationopposingits Motion oughtto be considereda
“shamaffidavit” by this Court ECFNo. 69 at 14),andthat he should belisqualifiedbecausef
his “newly discoveredoersonabndfinancialarrangement (ECF No. 63 at 38).

To the extent Seville seeksto disqualify or strike any of Plaintiffs’ expertreportsor
declarationit hasnot properly done sdAdmissionof experttestimonyis governedby Federal
Rule of Evidence 702yhich states:

A witness who is qualified as an expert by knowledge, skill,
experiencefraining, or educationmay testify in the form of an
opinion or otherwisd:
(a) theexpert'sscientiic, technical,or otherspecializecknowledge
will helpthetrier of factto understand thevidenceor to determine
afactin issue;
(b) thetestimonyis basedon sufficientfactsor data;
(c) thetestimonyis the product ofeliable principlesand method;
and
(d) theexperthasreliably applied the principles and methddshe
factsof thecase.
Fed.R. Evid. 702;Buzzerdv. Flagship Carwash dPort St.Lucie,Inc., 397Fed.App’x 797, 799
(3d Cir. 2010).

In Daubertv. Merrell Dow Pharmaceuticalsinc., 509U.S.579 (1993), th&Jnited States
Supreme Coursetforth factorsto serveas guidepostdor the district courtsin determiningthe
admissibility of expertscientific testimony.The factorshavebeensummarizedn this Circuit as
follows: “(1) whetherthe methodologganandhasbeentestedf2) whetherthe techniquéasbeen

subjectedto peer review and publication; (3) the known or potentiatate of error of the

methodology;and(4) whetherthe techniquéasbeengenerallyacceptedn the properscientific
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community.”Heller v. Shaw Indus.nc., 167F.3d 146, 152(3d Cir. 1999)(citing Daubert 509
U.S.at593-94.))

Additionaly, theThird Circuit supplemented thi@aubertfactorswith three(3) additional
factorsadistrict courtmight usein evaluatingexperttestimony:qualifications reliability, andfit.
Elcockv. Kmart Corp, 233 F.3d 734, 74@d Cir. 2000)(citing In re PaoliR.R.YardPCBLitig.,
35 F.3d 717, 741-48d Cir. 1994)):Heller, 167 F.3dat 152 (citing Paoli, 35 F.3dat 742 n.8).
Thesefactors,whenevaluatedcompriseand consider théaubertfactorsandarethereforeused
in this District. SeePaoli, 35 F.3dat 742.Seville does noaddressanyof thes factors.If Seville
wishes to challenge Plaintiffs’ expert on his conclusions, it is permitted tw dm sross
examinatiorat trial. SeeOddi v. Ford Motor Cq.234 F.3d 136, 146 (3d Cir. 2000) (“The analysis
of the[experts’]conclusions themselvesfa the trier of fact when the expert iggected to cross
examination.”)(quoting Kannankeril v. Terminix Int’l In¢.128 F.3d 802, 806 (3d Cir. 1997))).
Accordingly, Sevillehasnot properly movedb disqualifyMr. KusmicKs reports oideclaration.

Similarly, to theextentSeville wishesto challengeMr. KusmicKs bias, it is permittedto
dosooncrossexaminatiorattrial. Rao v. Hillman Barge & Const. C&26 F. Supp. 1091, 1093
(W.D. Pa. 1971)aff'd, 467 F.2d 1276 (3d Cir. 1972) (finding “an opponent may eexssnine
an expert on matter of credibility, interest or biasAccordingly,Seville’s Motionsto disqualify
Mr. Kusmickor his reporteanddeclaratiorare DENIED .

V. ATTORNEYS' FEES, EXPERT FEES, EXPENSES AND COSTS

Plaintiffs arguetheyareentitledto attorneysfees,expertfees,expenseandcostsbecause

theyareaprevailingpartyandbecausé&evillehasalreadymadesomealterationdo theDiner after

Plaintiffs filed this lawsuit. (ECF No. 46-3 at 49.) Specifically, Plaintiffs argue Seville made
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changesto coat hooks and the bathrooms.ld.) Seville arguesPlaintiffs are not entitled to
attorney’sfeesanddisputeghatit hasmadealteratiors to theDiner. (ECFNo. 63 at 37).

The ADA stateghat“[ijln anyacion oradministrativgproceedinggommencegbursuanto
this chapterthe court ormagency,n its discretion,may allow the prevailing party, otherthanthe
United Statesa reasonablattorney’sfee, includinglitigation expensesandcosts” 42 U.S.C. §
12205. Thusin determiningvhetherfeesshould beawardedthe Court mustirst decidewhether
the plaintiff prevailedwithin the meaningof the statute.Farrar v. Hobby 506 U.S. 103, 109
(1992).Becausedhe Court hasdeniedPlaintiffs’ Motion for SummaryJudgmenin all respects,
Plaintiffs arenot prevailingpartiesentitledto attorney’sfees.

VI. COMPENSATORY FEES

Plaintiffsarguetheyarealsoentitledto compensatorgamagepursuanto N.J.S.A. 8 10:5-
13.(ECFNo. 46-3at51.) Seville does not opposthis argumentNew JerseyStatutesAnnotated
Section10:5-13, a provision of thJLAD, provides‘prevailing plaintiffs” with “[a]ll remedies
availablein commonlaw tort actions.” Becausethis Court has denied Plaintiffs’ Motion for
SummaryJudgmentin all respets, Plaintiffs are not prevailingpartiesentitledto compensatory
fees.

VIl.  CONCLUSION

For thereasonssetforth above Plaintiffs’ Motion for SummaryJudgmen{ECF No. 46)
is DENIED, Sevillés Motion for SummaryJudgmen{ECF No. 60) is GRANTED in partas
follows and DENIED as to all other respects Specifically, this Court GRANTS summary
judgmentin favor ofSevilleas to all claims asserted by Tracey Venus on her own lzefthlis to
all claims asserted by K.V. regarding ARx¥d NJLAD violations with the salad bar island, sales

counter, coat closet area, stairs, and public men’s bathrbloisiCourt finds K.V. has standing

34



onlyto pursehe following claims at trial(1) the rear/back elevated dining area; (2) the rear dining
area adjeent to the selferve salad bar; (3) the public bathrooms’ vestibule area; (4) the public
women’s bathroom; (5) doors opening force; (6) handicap parking spaces; and (7hcanythi

relating to the exterior pedestrian ram\o. appropriatéOrderwill follow.

Date: May 31, 2017 /d/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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