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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DENNIS SHUMAN,
Civil Action No. 14-3658 (FLW)(LHG)
Plaintiff,
OPINION
V.

RARITAN TOWNSHIP, RARITAN
TOWNSHIP POLICE DEPARTMENT,
POLICE OFFICER AAORN ROTH #57, :
POLICE OFFICER D.S. CARSON #48, :
POLICE OFFICER NICKLAS BUCK #27, :
POLICE OFFICER SCOTT LESSIG,
POLICE CHIEF GLENN TABASKO,
OFFICER ROBERT GODOWN, OFFICER
L. CEVASCO, JOHN DOES-5 and ABC :
entities1-5 (as yet unknown and :
unidentified jail officials, supervisors,
agents or employees or entities,

: Defendants.

Hon. Freda L. Wolfson, U.S.D.J.:

Plaintiff Dennis Shuman (“Plaintiff” or “Shuman”) initiated this action againgm#ants
Raritan Township, Raritan Township Police Department, Police Officer D.SoiGar
Police Officer Aaron Roth, Lieutenant Nicklas Buck, Serg&mait Lessig, and Police Chief
Glenn Tabasko (collectively, the “Raritan Defendants”), as well as Policee©ORiobert
Godown (collectively, with the Raritan Defendants, “Defendants”), for violatiod? &f.S.C. §
1983 arising out of Plaintiff's arrest for a disorderly persons offense inigioltN.J.S.A.
2C:29-1, following his alleged interference with a traffic stop in Raritan Tioyynslew Jersey,

early on the morning of August 5, 2012, at approximately 1:30 a.m. Plaintiff allegeseveral
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police dficers on duty that night used excessive force in effecting Plaintiffssgrand that the
municipality of Raritan and the officers’ supervisors failed to adequatetydnd supervise
Officer Carsonviolating Plaintiff's constitutional rights. The Complaint also includes New
Jersey common law claims for assault and battery, negligence, intemitinoabn of emotional
distress, and abuse of process and authority; and a claim under the New 3drBaghts Act
(“NJCRA"). Presently before the Cduare two motions: (1) the Raritan Defendants’ motion for
summary judgment on Plaintiff's 42 U.S.C. § 1983 clavdCRA claimand New Jersey
common law claim for infliction of emotional distress; and (2) Officer Godownsomdor
summary judgment on Ridiff's 8§ 1983 and NJCRA claims. For the reasons that follow, the
Court grants in part and denies in part the motion of the Raritan Defendants and grants the
motion of Officer Godown. Plaintiff's § 1983 and NJCRA claims against Sergjeasig and
Officer Godown are dismissed as barred by qualified immunity. Plaintiff's § 1983 and NJCRA
claims on the basis of municipal liability against Raritan Townahgpdismissed dsarred by
the Supreme Court’s decisionMonell v. Dep't of Soc. Sery4.36 U.S. 658 (1978Rlaintiff's §
1983 and NJCRA claims on the basis of supervisory liability against PolicETaiiasko,
Lieutenant Buck, and Sergeant Lessig are dismiSdeziRaritan Defendants’ motion for
summary judgment on Plaintiff's § 1983 and NJCRA claismsassed against Officer Carson is
denied. The Raritan Defendants’ motion for summary judgment on Plaintiff's NeeyJe
common law claim for intentional infliction of emotional distress is granted. Additigrially
consent of the parties, all claims agithe Raritan Township Police Department, and any
punitive damages claim against Raritan Township, are dismissed with prejudice.
FACTUAL BACKGROUND & PROCEDURAL HISTORY

This matter concerns Plaintiff's claim that the Defendant Officers of the Rarita

Township and Flemington Police Departments used excessive force tmgffelaintiff's arrest
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after Plaintiff interfered with one of the Defendant Officer’s routinditratop of Plaintiff's
daughter. Before recounting the events of the arrest itself, it is helpful tcstardkthe history

of Plaintiff’'s family’s interaction with the Raritan Township and Flemington Rdllepartments.
Between June and August 20112 Plantiff's daughter,Alexa Shumanwas stopped for various
traffic violations on four occasions by Defendant Officers Roth and Carson. R&8:4+68:18.

On June 11, 2012, Alexa Shuman was stopped by Officer Carson for crossing over the fog line
with her passenger side tires. Exhibit C, Incident Report, p. 60. Officer Roth wassuetieeto
assist. Roth Tr. 75:10-76:2. Alexa Shuman, who was traveling with two passengers, consented t
a search and Officer Carson found a cigar with marijuana in it in Alexa’s possasd cocaine

in the backpack of one of Alexa Shuman’s passengers. Exhibit C, Incident Report, 6/11/12.
Alexa Shuman was charged with possession and for the traffic offense. The dreg ehene
dismissed and Alexa Shuman paid a fine and plaltlydo the traffic infraction. Exhibit U.

Alexa Shuman was stopped by Officer Carson again on June 16, 2016, for having an air
freshener on her rearview mirror. Officer Roth again was on scene to aksist.Shuman again
consented to a search andsviaund in possession of an empty plastic baggie. She was charged
with possession of drug paraphernalia and the traffic offense. The drug wlaardesmissed and
Alexa Shuman again pled guilty to the traffic charge. Exhibit C; Roth Tr. 79:2-79:17.

On August 4, 2012, Alex Shuman was stopped by Officer Roth for touching or crossing a
white line. Alexa Shuman refused a search and was let go. Roth Tr. 89-91.

The fourth stop, which is the subject of this case, took place shortly thereafiem earl
themorning of August 5, 2012, at approximately 1:26 a.m. Officer Carson stopped Alexa
Shuman, who was driving northbound on Route 202/Route 31, for entering a jug handle without

the use of a turn signal. Raritan



Defendants’ Statement of Facfsl. Alexa Shuman pulled her car into the northbound shoulder
and Officer Carson parked his vehicle immediately behind her, leavingfadéWwetween the

two vehicles. At approximately 1:28 a.m., Officer Carson exited his patrol carakeldio the
open driver side window of Alexa Shuman’s vehicle. Mobile Video Recording (“MVR”) a
timestamp 1:28:00.

As he was standing next to Alexa Shuman'’s vehicle, Officer Carson overheaed A
Shuman speaking to a male on her Bluetooth. Raritan Statement, 4. Officer Carsonx$tood ne
to Alexa Shuman’s open driver side window for roughly one minute, as a voice, whicarig cle
audible in the MVR and recognizable as that of Plaintiff Dennis Shuman, had a cbamersa
with Alexa Shuman. MVR at 1:28:28. At 1:29 a.@fficer Cason walked back to his patrol car.
MVR at 1:29:13. At 1:30 a.m., a dark colored sedan pulled into the southbound shoulder of
Route 202/Route 31, directly opposite Alexa Shuman’s vehicle #mkOCarson’s patrol car.
MVR at 1:30:49 (while the vehicle can be seen pulling into the shoulder, it goes off screen
before coming to a stop).

The parties dispute what happened next. Plaintiff contends that as he was apgtbachin

scene of the traffic stop from his car parked across the street, the figshehdid was identify

1 Much, but not all, of the incident at issue in this case was captured by a camévagubsin

the dashboard of Officer Carson’s patrol car. The resulting videotaperiedete by the parties

as the Mobile Video Recording, or MVR. All parties conctad the MVR is the best evidence
of the events depicted therein. The Court, therefore, need not make credibility clatiemsi
concerning the testimony of Defendants, as would be inappropriate on summary juchgamgnt
case, nor will it draw inferencas Plaintiff's favor that are inconsistent with the events depicted
in the videotape which captures the events giving rise to Plaintiff's exedesce claimSee

Scott v. Harrisp50 U.S. 372, 380-81, 127 S.Ct. 1769, 1774, 167 L.Ed.2d 686 (2007) ( “When
opposing parties tell two different stories, one of which is blatantly conteedday the record, so
that no reasonable jury could believe it, a court should not adopt that version of the facts for
purposes of ruling on a motion for summary judgment ... [and thus,] the Court of Appeals should
not have relied on such visible fiction; it should have viewed the facts in the lightedepyjcthe
videotape.”). Wherever possible the Court has relied upon the MVR videotape to statésthe fa
of the case.



himself as the father of Alexa Shuman, the driver of the stopped car. Shuman Tr. 60:14-18.
Officer Carson disputes this account and claims that he did not know who Plaintiff was unti
sometime after Plaintiff’'s arrest and was conceroedhiis and Alexa Shuman'’s safety. Raritan
Statement & 9; Carson Dep. 111:23-112:7.

The MVR did not pick up any voices during the period after Plaintiff initiallyeekitis
sedan and began walking toward the scene of the traffic stop. The first person who cad be hear
speaking after the sedan arrives is Officer Carson, who repeatedly sédithv@ice “Get back
in your car.” MVR at 1:31:09. At approximately 1:31 a.m., Officer Carson told Rfdfir
you're standing in an active roadway, get baxckour car or you're under arrest.” MVR at
1:31:1749. Officer Carson claims that he said this because he believed Plaintiff might be
endangering himself by standing in an active roadwayard#nk. [Carson Dep. 140:2-23].
Coming into view of the MVR fothe first time, Plaintiff walked in front of Officer Carson’s
patrol car, in the space between it and Alexa Shuman’s car, coming to a stopaffreear the
curb roughly in between the two parked vehicles. Plaintiff then said “Now I'mawvée
shoulder.” MVR at 1:31:19-20.

Officer Carson again instructed Plaintiff to get back in his car or he would be placed
under arrest. Plaintiff responded by asking Officer Carson if the chiebrvesaty that night.
MVR at 1:31:26-27. Officer Carson did not respond, instead again ordering Plaigtdf back
into his car and asking Plaintiff “Do you hear what I'm sayinigi?’at 1:31:31-32. Plaintiff
responded “I hear what you're saying. I'm calling the chief right ndav.at 1:31:32-35. As
Plaintiff was sayinghis, he reappears in the MVR footage moving away from the curb, back
toward the middle of the road, again walking in front of Officer Carson’s patrainchbehind
Alexa Shuman’s catd. Plaintiff can be seen dialing his phone. In walking back towesd t

middle of the street, Plaintiff passed directly in front of Officer Carson, wiscsteending near
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the right front headlight of his patrol car. As Plaintiff walked past him, @ff@arson turned and
followed closely behind Plaintiff, in a parallel path closer to his patrol@afFrom this point,
the incident, as recorded by the MVR, transpired very quickly.

At 1:31:36 a.m., Officer Carson, still following behind Plaintiff, again instructash&ff
to get back into his car.

At 1:31:37 a.m., still walking away from Officer Carson, Plaintiff can be heasdy
“Okay.” Over the next two seconds, from 1:31:38 a.m. to 1:31:39 a.m. however, Plaintiff
stopped walking, turned his upper body toward Officer Carson, who was following about a foot
behind, and said “You are harassing my daughter.” Plaintiff then turned his upper bldy bac
the direction of the middle of the street and away from Officer CaRamtiff began moving
forward, back toward Plaintiff’'s car parked across the street.

By 1:31:40 a.m., just one second after having said “You are harassing my daughter”
Plaintiff had walked out of the view of the MVR in the direction of Plaintiff's cdficér
Carson is still visible on the MVR and, less than a second after Plaintiff movedredf, can be
seen to lunge in the direction that Plaintiff moved while reaching for the handdlffssble on
his belt. Officer Carson also then passes out of view of the MVR.

At 1:31:41 a.m., Officer Carson can be heard to say “You're under afrest.”

2 In his deposition, before being shown the MVR by Plaintiff's counsel, Officero@angtially
provided an account of the incident that was inconsistent with the MVR. The RariamiBets
repeated this account in their Statement of Facts when outlining Officer Garsoollection of

the incidentld. at 12 (*Officer Carson stated Mr. Shuman was under arrest. After being told he
was under arrest, Mr. Shuman started to move away. Officer Carson was abléciaffais left
wrist, but Mr. Shuman pulled away after being handcuffed, which now required (@acson

to use force to arrest him.’AccordCarson Tr. 121:9-14 and 237:25-238:7.
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At 1:31:42-43 a.m., Officer Carson and Plaintiff move back into the field of view of the
MVR. Carson, standing behind Plaintiff’s left shoulder and holding onto Plaintiff'adef,
throws Plaintiff onto the hood of the patrol car.

At 1:31:45 a.m. Plaintiff, still face down on the hood, said “Whoa, whoa, vdasy
there.”

Seconds later, from 1:31:46-47 a.m., Carson wrapped his right arm around Plaintiff’s
throat in a chokehold and pulled Plaintiff backward, off the hood of the patrol car in theodirecti
of Alexa Shuman’s vehicle.

At this moment, Alexa Shuman exited the driver side of her vehicle and said “Get off
him!” in a loud voice.

At 1:31:48 a.m., Officer Carson, still holding Plaintiff in a chokehold, forced Plaintif
back onto the hood of the patrol car.

Over the next second and a half from 1:31:48 a.m. to 1:31:49 a.m., Carson pulled Plaintiff
backward off of the hood, and dowmthe ground. Plaintiff at this point was still facing up,
toward the sky, with Officer Carson performing a chokehold behind him. Plan&f’ can been
seen flailing upward as Officer Carson and Plaintiff fell backward outeofi¢hd of view of the
MVR, toward the curb near the front right headlight of the patrol car. After this pdfitgiO
Carson and Plaintiff are outside the view of the MVR, but can still be heard on its audio
recording. Alexa Shuman remains visible, standing next to the open driver side doatast her

At 1:31:56 a.m. Plaintiff said “I'm not resisting.” At this moment Officer Carsoefly
reappears in the MVR footage as he gestures toward Alexa Shuman, instructingtagibiack.
Officer Carson then again moves off screen. From 1:32:01-04 a.m., Officer Candu lvaard

instructing Plaintiff to get on the ground and to get onto his stomach. From 1:32:04-07 a.m.,



Plaintiff repeatedly said “I'm not resisting, I'm not resisting, you'retingrme.” At 1:32:1611
a.m., Officer Carson instructed Plaintiff to “Put your hands behind your back.” AtLB-32:
a.m., Plaintiff responded “I will do it, just stop and let me.”

From 1:32:17-21 a.m., there is a period of indecipherable yelling by several. \@sss
than a second lateAlexa Shuman, who is visible on the MVR looking off screen in the direction
of Officer Carson and Plaintiff asked in a loud voice what “are you doing to my ltés.”
unclear whether Alexa Shuman was referring to a singular or plural “youni #his point there
is a period where sounds of a struggle can be heard on the MVR, but no voices are identifiable.

From 1:32:34-38 a.m., one or more officers can be heard shouting “stop resisting”
multiple times. Defendant Officer Godown can be seen on the MVR arriving on tieeisdas
patrol car at 1:32:41 a.m.

Although not captured by the MVR, it is clear from the other evidence in the recbrd tha
is around this point that Sergeant Lessig, one of the officers responding tontheasaged.
Sergeant Lssig testified that he arrived after Plaintiff was already Iyaog down on the ground
and had been handcuffed by Officer Carson. Lessig Tr. 358:6-22; 86S&3geant Lessig also
testified that Officer Godown was already on the scene assisting (@Ffacson to restrain
Plaintiff on the ground when he arrivdd. Officer Godown testified to seeing Sergeant Lessig
at the scene either when or shortly after he arrived. Godown Tr. 69:23-701ndtisputed that
Plaintiff was handcuffed at some point after Officer Carson and Plaintiffuteof the view of
the MVR at 1:31:49 a.m., and Officer Godown arrived at 1:32:41 a.m. Sergeant

Lessig thus arrived sometime at or after 1:31:49 a.m. at the edrliest.

3 There is a potential dispute of fact as to whether Sergeant Lessigaar@fidown was first
on the scene, but any udispute is immaterial to the present motions.
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Upon arriving at the scene, Officer Godown retrieved his flashlight from sl gat,
which he parked across the street from Alexa Shuman’s vehicle, and ran in therdotc
Officer Carson and Plaintiff. At 1:32:47 a.fficer Carson can be heard saying “I don’t even
know who he is.” Officer Godown moved toward the area where Officer Carson and Plaintiff
were lying on the ground and ceases to be visible on the MVR at 1:32:48 a.m.

At 1:32:58 a.m., Officer Carson returned to the field of view of the MVR alone and told
Alexa to get back intodr car. Alexa complied and returned to the driver seat of her vehicle.
Officer Carson remains visible on the MVR standing by himself between Alexman’s
vehicle and his patrol car for the duration of the incident. From the undisputed testiimony
Officer Godown and Sergeant Lessig, it is clear that at the time that Officeoi€stood up and
moved away from Plaintiff, Officer Godown and Sergeant Lessig were both on the gntlund w
Plaintiff, holding Plaintiff down. Lessig Tr. 360:11-19; 316:11-21; Godown Tr. 72:11-73:4.

At 1:32:59 a.m.Plaintiff for the first time can be heard to say “I can’'t breathe.” Again, at
this point Officer Carson is visible on the MVR standing with hands visible and Slexanan
can be seen in her vehicle. Officer Lessig, @ifiGodown, and Plaintiff are not visible on the
MVR. At 1:33:02-03 a.m., Officer Godown can be heard to say “Yes you can.” At 1:33:03 a.m.,
Plaintiff again stated he could not breathe. At 1:33:04 a.m., Officer Godown responded “knock it
off.” 1:33:08 a.m., Plaintiff asked “please get off my back.” At 1:33:08-09 a.m., an unidaletifia
voice said “no.” At 1:33:09-10 a.m., Plaintiff again said “please get off my back.”38t10-11
a.m., Sergeant Lessig can be heard to say “nobody’s getting off your back.” At 1233a2%-,
Plaintiff again said “Will you get off my back? | can’t breathe.” At 1:33:2f.aSergeant Lessig
told Plaintiff to calm down. At 1:33:280 a.m., Officer Godown said “If you keep moving
you're going to get sprayed and then you're not going to be able to breathe, yosgstop

moving.” At 1:33:31-34 a.m., Officer Godown again instructed Plaintiff to stop moving,
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indicating that “no one is on your back.” At 1:33:35 a.m., Officer Godown said “We’re on your
arms, so stop moving.” At 1:33:37 a.m., Plaintiff said “No, you’re not.” From 1:33:46-52 a.m.,
Plaintiff repeatedly stated that he could not breathe. At 1:33:52 a.m., Officer Godainrsaid

that no one was on Plaintiff.

At 1:34:05-06 a.m., Officer Carson, still visible standing in view of the MVR, again told
the other officers that he did not know who Plaintiff was or what he was doing akEtloé tkie
traffic stop. At 1:34:09 a.m., Plaintiff stated “I'm her father.” At 1:34:12 aRfaintiff said
“Please get off me.” At:B4:14-16 a.m., Plaintiff said “Let me roll over.” At 1:34:18-19 a.m.,
Sergeant Lessig told Plaintiff to roll over and calm down. At 1:34:20-21 a.m., Sergeaitf Le
told Plaintiff to sit up. At 1:34:24-25 a.m., Sergeant Lessig told Plaintiff to sit upeahtke a
human being.” At the same time, Plaintiff can be heard saying that he can dasdas,gvhich
were dislodged during the takedown and handcuffing, in some area near him. At 1:34:27 a.m.,
Officer Godown returns into view of the MVR, standing up and moving away from Plakhiff
does not move toward Plaintiff again for the remainder of the recording.

At 1:34:32 a.m., Officer Carson told the other officers that he had hit Plaintiéits he
against the curb “pretty good.” At 1:34:50 a.m., Pi#fiasked the officers if they knew what
police brutality was. At 1:35:003 a.m., Plaintiff in a noticeably calmer voice, stated “I literally
couldn’t breathe. You guys were hurting me.” At 1:36:59 a.m., Plaintiff for thetiime since
falling backward with Officer Carson, again briefly becomes visible on th& MA& is standing
up near the right side of Officer Carson’s patrol car and blood is running dowcédigfaintiff
is visible for a few seconds and then goes off screen again.

At 1:37:32-33 a.m., Plaintiff asked “could you loosen these cuffs please officés Mot
clear to whom Platiff was speaking. At 1:37:34 a.m., an unidentifiable voice stated “absolutely

not.” At 1:38:40-41 a.mPlaintiff asked Sergeant Lessig if he could loosemBtes handcuffs.
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MVR at 1:38:40-41 (“Sergeant could you please ease up on these handcuffs?”). At 1:38:41-42
a.m., Sergeant Lessig told Plaintiff to be patient as the officer would handle mypatai time.

At 1:38:43-44 a.m., Plaintiff responded that the handeuéiiee really hurting him. MVR at
1:38:43-44 (“They're really hurting me.”). At 1:38:45-50 a.m., Sergeant Lessayl $twit

Plaintiff had also requested that the officers retrieve his glasses anuktofficers would take a
look at Plainiff's handcuffs once they had retrieved and returned his glasses to him fiPlainti

said “okay” while Sergeant Lessig was talking. At 1:39:01-02 a.m., Plairgifdthat he had
something in his eye and blood running down his face and wanted the use of his hands to wipe
his face. Sergeant Lessig again responded by asking Plaintiff to be patient.

At 1:39:10-13 a.m., Officer Carson told Sergeant Lessig that, in Officer Carsonisrgpi
Plaintiff needed to go to the hospital due to Officer Carson hawirjdintiff's head against the
curb hard. As soon as Officer Carson finished speaking, Plaintiff said “I'm not tgothg
hospital.”

Over the next roughly ten minutes, Plaintiff can be heard speaking to Sergesigt Le
recounting his version of the events with Officer Carson that had just transpurgay Enis
conversation, Plaintiff complained once more that his left handcuff was tighilyand Sergeant
Lessig stated that he had checked Plaintiff's handcuffs himself. The M)é&Rstaps at 1:48:39
a.m. The MVR tape begins again at 2:07:19 a.m., at which point the patrol car, containing
Plaintiff left for the Hunterdon Medical Center.

As a result of the incident, Plaintiff suffered injuries requiring medical atterflaintiff
has submitted reports from James Michael Cochran, M.D., Ph.D., and Warren M. Klein, M.D.,
indicating that Plaintiff suffered a fracture of the distal medial epicontbftee{bow), tear of the
radial collateral ligament of the left forearm, nine retinal tears of theyef(which required

surgical correction), posterior vitreous detachment of the left eye (a ddtestina), left
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occipital neuralgia (head pain), and left superficial radial neuropathye(damage to the left
wrist).

Plaintiff received a two count summons as a result of the incident, charging hitwveit
disorderly persons offenses: resisting arrest and obstruction of justiceifffd&d guilty to the
obstruction of justice charge on August 21, 2013, and thdings&rest charge was dismissed.
Shuman Tr. 106-110.

On June 6, 2014, Plaintiff filed a complaint against the Raritan Defendants, seeking
recovery under 42 U.S.C. § 1983, and New Jersey state law causes of action. On February 19,
2015, Plaintiff filed an amended complaint naming Officer Godown and Officer LaweasCh
of the Flemington Borough Police Department as additional defendants. On April 27, 2015,
during a telephonic case management conference before the Honorable Lois HaGgoodm
U.S.M.J., Paintiff stipulated to the dismissal of the state law causes of action againgtr©ffic
Godown and Cevasco, except for Plaintiff's claim under the New Jersey Statéufions After
deposing Officers Godown and Cevasco, Plaintiff further stipulated thidhessal of Officer
Cevasco as a defendant.

On April 22, 2016, the Raritan Defendants moved for summary judgment. The Raritan
Defendants’ motion seeks (i) to dismiss all claimsgjahe Raritan Township Police
Department as an improperly named pafity to dismiss all 42 U.S.C. § 1983 and NJCRA
claims against all Raritan Defendants on the basis of false arrest and falsenmpnt or
malicious prosecution for failure to state a claim; (iii) a grant of summary judgmtvianof
Defendants Offier Carson and Sergeant Lessig on the merits of Plaintiff’'s § 1983 excessive
force claimand NJCRA claim(iv) a grant of summary judgmeon Plaintiffs8§ 1983 excessive
force claim and NJCRA clainm favor of Defendants Officer Carson and Sergeant Lessig on the

basis of qualified immunity; (v) a grant of summary judgment in favor of DefgadRaritan
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Township, Police Chief Tabasko, Lieutenant Bumkd Sergeant Lessig all of Plaintiff's
municipal and supervisory liability claims on the basis of the Supreme Court'adnaidi
Monnelt (vi) a grant of summary judgment in favoralf of the Raritan Defendants on the
merits of Plaintiff's New Jersey state intentional infliction of emotional distress;cad (vii)
to dismiss all punitive damages claims against Defendant Raritan Townshgelasied by law.

On April 28, 2016, Defendant Officer Godown moved for summary judgment on
Plaintiff's claims under 42 U.S.C. § 1983 and the New Jersey State Constitution onitee mer
and on the basis of qualified immunity.
STANDARD OF REVIEW

Summary judgment is appropriate where the Court is satisfied that “there isuoegen
issue as to any material fact and that the mogagnttitied to a judgment as a matter of law.”
Fed. R. Civ. P56(c); Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). A factual dispute is
genuine only if there is “a sufficient evidentiary basis on which a reasgoapleould find for
the non-movig party,” and it is material only if it has the ability to “affect the outcome of the
suit under governing lawKaucher v. County of Buck455 F.3d 418, 423 (3d Cir. 20068ge
also Anderson v. Liberty Lobby, Ind77 U.S. 242, 248 (1986). Disputes owezlevant or
unnecessary facts will not preclude a grant of summary judgdwedéerson477 U.S. at 248. “In
considering a motion for summary judgment, a district court may not make crgdibilit
determinations or engage in any weighing of the evidence; instead, the non-mowiisg part
evidence ‘is to be believed and all justifiable inferences are to be drawn avbiis’t Marino v.
Indus. Crating C0.358 F.3d 241, 247 (3d Cir. 2004jupting Andersom447 U.S. at 255)kee
also Matsushita Elec. Indus. Co. v. Zenith Radio Ce¥p5, U.S. 574, 587 (1986} urley v.

Klem,298 F.3d 271, 276-77 (3d Cir. 2002).
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In Scott v. Harris550 U.S. 372, 378, 127 S.Ct. 1769, 1774, 167 L.Ed.2d 686 (2007), the
Supreme Court noted that the existence in the record of a videotape capturing the event
underlying an excessive force claim presents an “added wrinkle” to the usu@rdtarmich
requires courts “to view the facts and draw reasonable inferences ‘ighhenbbst favorable to
the party opposing the [summary judgment] motion.’ “ (Citations omitted). As préyiooted,
the Court instructed that “[w]hen opposing parties tell two different stories, omeidi is
blatantly contradicted by the record, so that no reasonable jury could believeutt should
not adopt that version of the facts for the purposes of ruling on a motion for summarynuigme
Scott,550 U.S. at 380. Under such circumstances, the Supreme Court held, a court should view
“the facts in the light depicted by the videotapél.”at 380-81.

The burden of establishing that no “genuine issue” exists is on the party moving for
summary judgmentCelotex,477 U.S. at 330. “A nonmoving party has created a genuine issue of
material fact if it has provided sufficient evidence to allow a jury to find in itsrfavtrial.”

Gleason v. Norwest Mortg., In@43 F.3d 130, 138 (3d Cir. 2001). The non-moving party must
present “more than a scintilla of evidence showing that there is a genuine rssiat. fo

Woloszyn v. County of Lawren@96 F.3d 314, 319 (3d Cir. 2005) (quotations omitted). Under
AndersonpPlaintiffs’ proffered evidence must be sufficient to meet the substantivenéeaiy
standard the jury would have to use at trial. 477 U.S. at 255. To do so, the non-moving party
must “go beyond the pleadings and by her own affidavits, or by the depositions, answers to
interrogatories, and admissions on file, designate specific facts shdairtpere is a genuine
issue for trial."Celotex,477 U.S. at 324 (quotations omittesge also Matsushit4,75 U.S. at

586; Ridgewood Bd. of Ed. v. Stokldy,2 F.3d 238, 252 (3d Cir. 1999). In deciding the merits of
a party's motion for summary judgment, the court's role is not to evaluate the e\adeinc

decide the truth of the matter, but to determinetidrethere is a genuine issue for trial.
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Anderson477 U.S. at 249. Credibility determinations are the province of the factfBider.
Apple BMW, Inc. v. BMW of N. Am., Ing74 F.2d 1358, 1363 (3d Cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a partydailake
a showing sufficient to establish the existence of an element essentidlgarthis case, and on
which that party will bear the burden of proof at tri@gélotex, 477 U.S. at 322—-23. “[A]
complete failue of proof concerning an essential element of the nonmoving party's case
necessarily renders all other facts immaterial.’at 323;Katz v. Aetna Cas. & Sur. C&72
F.2d 53, 55 (3d Cir.1992).
ANALYSIS
|. Matters Not in Dispute

As an initial matterthe Raritan Defendants move for summary judgment on a number of
bases that Plaintiff does not oppose. Firstly, Plaintiff concedes that heligdpgefrom raising 8§
1983 claims predicated on false arrest and malicious prosecution causes addsati@sit of
Plaintiff's guilty plea to obstruction of justice under N.J.S.A. 2€120 The Court observes that
it does not appear that Plaintiff in fact raised a 8 1983 claim on either of thesealsaRkesntiff's
8 1983 claim, as articulated in the Complaint, appears to be based only on the viol#tien of
Fourth Amendment through the use of excessive force during Plaintiff's arrksto $ite extent
any claims in the Complaint were intended to be raised on the basis of fals@amadicious

prosecution, they are dismisséd.

4 The Court strongly disapproves of the use of form or recycled briefing, patidaléne fact-
sensitive area of Fourth Amendment claims and qualified immunity. The Ragtandants’
motion for judgment on bases not raised in Plaintiff's Complaint is disconcerimgdafense
counsel’s reference to the municipal actor at issue in its argug@nstMonell liability as “the
Township of Edison,” not the Defendant Township of Raritan actually named in thiSease
Raritan Defendants’ Moving Brief at 22.
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Secondly, Plaintiff concedes that the Raritan Township Police Departmentais not
separate entity from Raritan Township for the purposes of Plaintiff's glainas thus, was not
properly named as a separate defendant. Plaintiff agrees to dismiss thai@oasphgainst the
Police Department; the Police Department is dismissed as a party.

Third and finally, Plaintiff also concedes that punitive damages cannssbssad
against the municipality, Raritan Township, and agrees to the dismissal of @uth afainst
the Township only, and not against the individual, police officer defendants. Plaif&ffrsfor
punitive damages against Raritan Township is dismissed.

With the foregoing issues resolved, the remainiagtens before the Court are (1)
Defendants’ motions for summary judgment as to the excessive force chased against
Officer Carson, Sergeant Lessig, and Officer Godown, on the merits and osithefba
gualified immunity; (2) the Raritan Defendants’ motion for summary judgmentths to
Monell liability claims raised against Raritan Township, Police Chief Glenn Kabas
Lieutenant Buck and Sergeant Lessig; and (3) the Raritan Defendants’ nfotismmmary
judgment as to Plaintiff’'s New Jersey State law claim for negligent infliction ofienad

distress.

5 In their motion, the Raritan Defendants, without explanation, refer to Plaictifiss as

raised against Lieutenant Donovan, the officer who conducted the interna mivaistigation

into Officer Carson’s use of force in Plaintiff's case, not Lieutenant Buclaffieer who
conducted at least one of the prior internal affairs investigations into Offamson and who is
named as a defendant in the Complaint. Plaintiff adopts the use of “Lieutenant Domolvin” i
opposition as well, but no motion to amend the Complaint to name Lieutenant Donovan as a
defendant has been made, nor has a stipulation been entered dismissing LieutenaaBuck a
party to this action. In the absence of any action by the parties, thisv@lbinterpret

Defendants’ motion for summary judgment on the basis of supervisory lialilityfavor of the
named defendant supervisors: Tabasko, Buck, and Lessig. As “Lieutenant Donovan” is not a
named defendant, no motion in his fai®appropriate at this time.
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The Court also notes that the Raritan Defendants’ motion cannot be fairly read to move
for summary judgment on behalf of Police Officer Aaron Rmtlthe same bases as the
defendants actually named in Defendants’ moving papers, and none of the partieseefede br
the issues of qualified immunity or the merits of Plaintiff's excessive forgm es raised
against Roth. The Court observes, without deciding, that no factual allegations ofvextoassi
or supervisory liability have been raised against Officer Roth, and thasdamor judgment as a
matter of law in his favor might be warranted. The Court, nevertheless, canadhisisatte
sua sponten the basis of the motions before it, without giving Plaintiff an opportunity to oppose
any moton on behalf of Officer Roth. The Raritan Defendants do, however, move for summary
judgment on Plaintiff's claim for intentional infliction of etn@nal distress on legal grounds,
which the Court will interpret as in favor of all Raritan Defendants, including&fRoth.

[l. Qualified Immunity:

“Police officers, embodying the authority of the state, are liable under § 1983héye
violate someone’s constitutional rights, unless they are protected by glimtifreunity.” Santini
v. Fuentes795 F.3d 410, 416-17 (3d Cir. 2015) (quot@uyley v. Klem499 F.3d 199, 206 (3d
Cir. 2007). “The doctrine of qualified immunity shields government officials who perfor
discretionary functions ‘from liability for civil damages insofar asrthenduct does not violate
clearly established statutory or constitutional rights of which a reasgmatsien would have
known.”” Id. at 417 (quotinddarlow v. Fitzgerald457 U.S. 800, 818 (1982)). “The purpose of
qualified immunity is to ‘avoid excessive disruption of government and permit thietres of
many insubstantial claims on summary judgmedt.’

An “essential attribute [of absolute and qualified immursfyan entitlement not to stand
trial under certain circumstances,” and qualified immunity isifflamunity from suitather than a

mere defense to liability.fh re Mushroom Direct Purchaser Antitrust Litigg55 F.3d 158, 164
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(3d Cir. 2011) (quoting 472 U.S. at 525—-26) (alterations in original). Because the individual
defendants in this case are police officers, the Court must therefore cavisedieer the
Defendants are entitled to summary judgment on Plaintiff's claims uinel@rotection afforded
by qualified immunity, before proceeding to consideration of the other, merits antgime
support of Defendants’ motions.

Courts in the Third Circuit perform a twsiep inquiry to determine whether a particular
government official is entitled to summaryggment based on qualified immunity. “First, we ask
whether the facts-taken in the light most favorable to the nonmoving party—show that a
government official violated a constitutional righ®antini 795 F.3d at 417 (quotirfgaucier v.
Katz,533 U.S. 194, 201 (2001)). Second, we ask whether that right was clearly established at the
time of the official's actiondd. This twostep process “has more particularized requirements in
an excessive force case such as this dde.”

In excessive force cases, ctsun the Third Circuit determine whether a constitutional
violation has occurred using the Fourth Amendment’s objective reasonablenessé¢ebidis
in Graham v. Connor490 U.S. 386, 395 (198%eeCurley,499 F.3d at 206—07. To determine
objective reasonableness, courts must balance the “nature and quality oluienran the
individual’'s Fourth Amendment interests against the countervailing govetainmgerests at
stake.”"Graham,490 U.S. at 39¢quoting Tennessee v. Garnef71 U.S. 1, 8, 105 S.Ct. 1694, 85
L.Ed.2d 1 (1985)) (internal quotation marks omitted). While this inquiry is “highly
individualized and fact specific,” the Supreme Court has provided three factorgéacquirts:

(1) the severityof the crime at issue,

(2) whether the suspect poses an imminent threat to the safety of the police omnothers

the vicinity, and
(3) whether the suspect attempts to resist arrest or flee the scene.
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Santinj 795 F.3d at 417 (quotif@raham,490 U.S. at 3965ee also Sharrar v. Felsingj28
F.3d 810, 822 (3d Cir. 1997) (providing additional factors including “the possibility that the
persons subject to the police action are themselves violent or dangerous, the duration of the
action, whethethe action takes place in the context of effecting an arrest, the possitatithe
suspect may be armed, and the number of persons with whom the police officers must contend at
one time”).

Furthermore, “objective reasonableness” is evaluated “from the perspectiedbfiter
at the time of the incident and not with the benefit of hindsi@uritini 795 F.3d at 417 (citing
Maryland v. Garrison480 U.S. 79, 85 (1987)). The Third Circuit has summarized this standard,
evaluating all of th&rahamfactors and addition&harrar considerations, as employing a
“totality of the circumstances” approach for evaluating objective reakoresds|d. (citing
Curley,499 F.3d at 207).

During the second step of the qualified immunity inquiry, courts ask whetkien
though an officer violated an individual's constitutional rightamunity should still protect that
officer from liability.” 1d. To answer that question, courts must determine “whether the right
violated by the officer was clearly established atttme of the violation.1d. (citing Saucier,
533 U.S. at 202). To make that determination, courts engage in another reasonableness inquiry
“whether it would be clear to a reasonable officer that his conduct was uniavihd situation
he confronted’” Id. (quoting Saucier,533 U.S. at 202). “Like the reasonableness inquiry
conducted in step one, this inquiry is objective and fact spedific:{T]he step two inquiry is
distinct from the inquiry conducted in step onkl” at 418 (citingSaucier 533 U.S. at 205).
“Saucierhighlighted this distinction by noting that the purpose of the step two inquiry is to

acknowledge the reality that ‘reasonable mistakes can be made as to the legal tostrain
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particular police conduct.Td.® (quotingCurley,499 F.3d at 207). As the Third Circuit concluded

in Curley.
[T]he first step of the analysis addresses whether the force used byicbe wés
excessive, and therefore violative of the plaintiff's constitutional rightshether it was
reasonable inght of the facts and circumstances available to the officer at the time. This
IS not a question of immunity at all, but is instead the underlying question of whether
there is even a wrong to be addressed in an analysis of immunity. The seconthstep is
immunity analysis and addresses whether, if there was a wrong, such asdhe us
excessive force, the officer made a reasonable mistake about the legalrdsrmtrais
actions and should ... be protected against suit][.]

Curley, 499 F.3d at 207 Applying these principles, the Court evaluates the qualified immunity

of each of three individual defendant officers alleged to have used excesse&radamst

Plaintiff.

A. Officer Carson

1. Step One
At the most basic level, “[t]o state a claim &xcessive force as an unreasonable seizure

under the Fourth Amendment, a plaintiff must show that a ‘seizure’ occufmgac v. Tate361

F.3d 772, 776 (3d Cir. 2004) (quotikgtate of Smith v. Marasc818 F.3d 497, 515 (3d Cir.

® See Santini v. Fuenteg95 F.3d 410, 418 (3d Cir. 20155¢uciermandated that its twstep
inquiry be performed in sequential ord8gucier,533 U.S. at 201, which created ‘perplexing
logical and practical’ issues for the lower cou@syley,499 F.3d at 208. The Supreme Court
remedied those issuesRearson v. Callaharg55 U.S. 223, 236 (2009). After Pearson, district
and appellate courts have discretion to perfornSgcierinquiry in the order we deem most
appropriate for the particular case before us.”).

" The Third Circuit has also cautioned that “reasonableness under the Fourth Amendment
should frequently remain a question for the jury,” however, ‘defendants can still win omasym
judgment if the district court concludes, after resolving all factual dispufesar of the

plaintiff, that the officer’s use of force was objectively reasonable undamittumstances,” as
evaluated under the standard set forth ablkkepec 361 F.3d at 777 (quotinrgoraham v. Raso
183 F.3d 279, 290 (3d Cir. 1999) (internal citations omitted).
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2003)). Here, the parties do not dispute that Plaintiff's arrest by Offiesep@an August 5,
2012, was a “seizure” of his person within the meaning of the Fourth Amendment, and so the
only issue in the first step of the qualified immunity analysis is whether O@iaeson violated
Plaintiff's constitutional rights by using force to effect that seizure thainetesbjectively
reasonable.

Plaintiff alleges three distinct uses of force by Officer Carson violatedtifai Fourth
Amendment rights. First, Plaintiff alleges that Officer Carson’s takeddwhamtiff -- first
throwing him against the hood of Officer Carson’s patrol car, piering Plaintiff in a
headlock, sweeping Plaintiff's legs from under him and throwing him to the ground, in the
process causing Plaintiff's head to impact the euitvolved excessive force and resulted in
injury to the Plaintiff. Second, Plaintiff alleg that in the process of handcuffing Plaintiff,
Officer Carson forcefully pulled on Plaintiff’'s arm, forcing it beyondiftlff's natural range of
motion and in the process tearing the tendons in Plaintiff's arm and chipping Psagtitibw.
Shuman Tr. 71:21-25; 72:1-8. Third and finally, Plaintiff contends that Officer Carsondapplie
the handcuffs to Plaintiff too tightly, causing permanent nerve damage to Ptavmti$t.

) Seriousness of the Crime

The Court begins by looking to the fiGtahamfactor, the seriousness of the crime at
issue, which is the same for all three alleged acts. Here, the language useashGinaHam
factor is somewhat of a misnomer, because the Obstruction of the Admimmsthtiaw or
Other Governmental Function charge to which Plaintiff pled guilty was a disppbgdons
offense, not a crimé&eeN.J.S.A. 2C:29% (“An offense under this section is a crime of the
fourth degree if the actor obstructs the detection or investigation of aaritne prosecutioof

a person for a crime, otherwise it is a disorderly persons offense.”). Thécspacduct
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underlying the plea was Plaintiff's approach toward Officer Carson Wtifleer Carson’s
traffic stop of Alexa Shuman was in process and of speaking to Offazson while Officer
Carson was attempting to conclude the stop and issue Alexa Shuman a ticket. Rgritituii.
Ct., March 7, 2013 Plea Tr. 4:16-22 (THE COURT: “Now, Mr. Shuman, how do you plead to
the charge, of Count 1 in the complaint . . . by ptatsnterference, specifically entering a
public street and interfering with a traffic stop.” MR. SHUMAN: “Guiltyptf Honor.”).See
alsoid. at 7:913 (MR. LEMBER (Plaintiff's counsel): “You acknowledge that by goingehe
and addressing him and talkitgghim, you were in effect, interfering with his investigation, is
that correct?” MR. SHUMAN: “Yes.”). This conduct, while constituting a violatf the law as
evidenced by Plaintiff’'s guilty plea, was not so severe as to warrant the useicBpforce
employed by Officer Carson in the takedown and handcuffing.

(i) Threat to Safety: Takedown

Moving on the secon@rahamfactor, the Court finds that Plaintiff did not pose an
imminent threat to the safety of Officer Carson, himself, or Alexa Shunthe only other
person in the vicinity -at the time of the takedown initiating Plaintiff's arrest. The undisputed
facts, as evidenced by the MVR, are that Officer Carson observed Plaintiffgphik vehicle
and walking across the street toward Offi€arson and the parked vehicle of Alexa Shuman.
The Raritan Defendants argue extensively in briefing that Officer Carson neerieed for
Plaintiff's safety as Plaintiff was crossing the roadway, becauseddevay was still open to
through traffic. In the MVR, Officer Carson can be heard to instruct Plaiotgét out of the
roadway, and Plaintiff can be seen to walk in front of Officer Carson’s patrtd dae curb side
of the street, at which point Plaintiff continues speaking to Officer Ca@ftiner Carson
repeatedly instructs Plaintiff to return to his vehicle. Plaintiff at first attemptsrtonue

speaking with Officer Carson, but is then seen complying with Officero@@&rsommand and
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walking back in front of Officer Carson’s patrol ¢award Plaintiff's vehicle parked across the
street. Having reached the street side corner of Officer Carson’s patrdbgatiffpartially

turns while holding his cellular phone to his ear with one hand and states that Cdfisen 5
harassing hisalighter and the Plaintiff will be calling the police chief. Plaintiff then turck ba
toward Plaintiff's car across the street and continues moving in the diret#aitiff's vehicle
(away from Officer Carson and Alexa Shuman). It was at this pah@Qfficer Carson can be
seen to lunge at Plaintiff and grab Plaintiff from behind, and, one sést@ndcan be heard to
state that Plaintiff in under arrest. Officer Carson then, with the same motwns tRlaintiff
against the hood of his patrol car, places Plaintiff in a chokehold while pulling him bag¢kwar
throws Plaintiff against the hood of the patrol car again, and then, still holding fPiaiati
chokehold, pulls Plaintiff backward toward the curb, ultimately forcefully hitfagntiff's head
against the curb (the impact with the curb is not visible in the MVR, but is undisputed by the
parties). Accordingly, at the time Officer Carson initiated the takedolamti was moving
away from Officer Carson and Alexa Shuman, and apparently gorgphith Officer Carson’s
order to return to his vehicle. Plaintiff had not yet proceeded into the middle obtheay
where he might have been at risk of being struck by another vehicle. At thef tineetakedown

therefore, Plaintiff presented no ¢t to Officer Carson, himself, or anyone élse.

8 The Court observes that there is a significant dispute of fact concerningetiepibsed by
Plaintiff to Officer Carson, which the Court need not resolve in order to rule on tleapres
motions. Specifically, Officer Carson contended repeatedly at the scareein€ident, in his
report, and at his deposition tlzate reason why he was concerned for his own safety and for
that of Alexa Shuman during the traffic stop was that he did not know who Plaintiff was,
including at the time he exercised physicaite against Plaintiff. Plaintiff disagrees with Officer
Carsan’'s account, and has consistently contended, from his comments to Sergeant Lessig
captured on the MVR, to his deposition, that the first thing he did upon arriving at the scene of
the traffic stop was to inform Office Carson that hesvwilexa Shuman’s fatheAdditionally, in

his report, Officer Carson clearly stated that he was aware that Alexa Shumaealkasgto
herfather on her car’s Bluetooth. Raritan Township P.D., Incident Report IN-12-00813, dated
08/05/2012. On the MVR, Plaintiff's recognizabieice can be heard over Alexa Shuman’s
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(i)  Threat to Safety: Handcuffing

Disputes of material fact remain concerning the risk posed by Plaintiff dinengeriod
in which Officer Carson pulled Plaintiff’'s arm while handcuffing him andgatly applied the
handcuffs in an overly tight manner while Officer Carson and Plaintiff were ondbady
outside the view of the MVR. At the point that Officer Carson and Plaintiff hazhfedl the
ground, it was clear to Plaintiff that he was undeest. Officer Carson had clearly told him as
much shortly after he grabbed Plaintiff from behind. The dispute between ths,gadiefore,
is whether Plaintiff was actively resisting arrest at the time Officer Carasrattempting to
handcuff him. Officer Carson contends that Plaintiff was resisting arrasoiCar. 185:9-11.
Plaintiff contends that he was not. Shuman Tr. 80:14-15. The MVR does not support the account
of either side over the other, as Plaintiff can be heard to say repeatedly Haraitpication that
he was not resisting arrest, while Officer Carson can be heard to ordeffR@aplace his hands
behind his back and stop moving.

(iv)  Fleeing or Resisting Arrest: Takedown

Looking to the Thirdsrahamfactor, at the time of the takedown Plaintiff was not fleeing
the scene or resisting arrest. Firstly, the MVR shows Plaintiff complyitigQificer Carson’s
instruction to return to his vehicle. MVR at 1:31:40. Officer Carson ordered Plamt&turn to
his vehicle and asked Plaintiff if he understood what Officer Carson was tatlimdpPlaintiff

stated that he understood and began walking back across the street. According t& itV

Bluetooth. MVR at 1:28:28. The Court cannot, at this stage, however, determine which account
should be credited, as that role is reserved for the jury. Nevertheless, thelg@educt

captured on the MVR is suéfient to determine the threat posed by Plaintiff, even if he were
unknown to Officer Carson at the time of the takedown, so the Court may continue with its
gualified immunity analysis.
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motion to leave the scene was thus initiated by Officer Cagsder. More importantly, Officer
Carson did not inform Plaintiff he was under arrest until at or after the momenicim @fficer
Carson came into physical contact with Plaintiff and began exercisingphfggice. MVR at
1:31:41. Officer Carson’s use of force in executing the takedown could therefore notypossibl
have been in response to any action by Plaintiff to resist arrest, becans# Rias unaware
that he was under arrest, until he was already in the process of being thrownthgdinsdf
the patrol vehicle.

(v) Fleeing or Resisting Arrest: Handcuffing

As indicated above, at the time that Plaintiff was handcufieden Plaintiff and Officer
Carson were on the ground, there are disputes of material fact about whetief \Wées
resisting arrest. The MVR does not capture an image of what happened whiié Rlamon the
ground, only providing audio of Plaintiff stating that he could not breathe and was beingchurt a
Officer Carsorasking Plaintiff to put his hands behind his back and stop resisting. On the record
before it, the Court cannot determine whether Plaintiff was resisting arthsttane he was
handcuffed.

(vi)  Sharrar Factors

Turning briefly to any additional considerations, the undisputed facts show aiatfPI
was not acting in a violent or dangerous manner at the time of the takedown (he wagaoldin
cellphone in one hand and the other was empty; he was moving away from Offsen Gad
Alexa Shuman in apparent compliance with a police order), timnagas very brief (Plaintiff
had only been on the scene of the traffic stop for thirty seconds before he wasl dryestficer
Carson, MVR 1:31:09-31:40), there was little possibility that Plaintiff was armed (he was
holding a cellphone in one hand and the other was empty), and Officer Carson only had to deal

with Plaintiff, or at most Plaintiff and Alexa Shuman at one time because Alexa Bhvasa
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complying with Officer Carson’s order to remain in her vehicle at the the arrest and
takedown begarhe later exited the vehicle as Officer Carson was handcuffing Plaintifeon t
ground, but complied with Officer Carson’s commands to stay back and return to h&x.\ahic
short, Officer Carson did not, for example, have to deal with other suspectsowd of the
public. The additionabharrarfactors thus weigh against a grant of qualified immunity.

Accordingly, based on the Court’s review of all of @GehamandSharrarfactors,
Officer Carson’s use of force in executing a takedown of Plagdifhot at step one be shielded
by the grant of qualified immunity.
2. Step Two

(1) Takedown

Having determined that at least some of Officer Carson’s conduct couldtgtensti
excesw/e force, the Court next considers whether Officer Carson made a reasorstales nm
applying force and thus nevertheless should be entitled to immunity. Giventshanféugs case,
it should have been clear to a reasonable officer in Officer Carson’s pokdidmg use of force
was excessive and unreasonable and in violation of Plaintiff's clearly sk&blights. Officer
Carson grabbed, from behind, a person who was actively complying with OfficenGavsder
to return to his vehicle. The foga on the MVR confirms that Plaintiff was moving away from
the officer at the time of contact, and that Officer Carson did not inform Pldinatifhe was
under arrest until at or after the point at which Officer Carson made physicattcerth the
Plaintiff. In these circumstances, no reasonable officer could helievedthe level of force
employed by Officer Carsonas not excessive

(i) Handcuffing

There are disputes of material fact concerning whether any mistake in tloatqplof

force by Officer Carson in the process of handcuffing plaintiff may tiesless have been
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entitled to immunity. Firstly, as in the case of the objective reasonablenefgef Oarson’s
use of force, it is disputed whether Plaintiff was in fact resistingtaatehe time of handcuffing,
such that Officer Carson may have reasonably perceived a threat from Rbaithtéet Plaintiff
was resisting arrest. Secondly, it is unclear from the MVR whether iRlawgr informed
Officer Carson that his handcuffs reeapplied too tightly. The record is clear that Sergeant
Lessig was so informed, but any mistake by Officer Carson may have beamatdasf he were
never made aware of the problem.

In view of the undisputed facts, and given the remaining disputestpfOfficer
Carson’s motion for summary judgment on the basis of qualified immunity is denied.
Concerning Officer Carson’s initial takedown of Plaintiff, Officear€on’s exercise of force was
objectively unreasonable and in violation of a Plaintiff's clearly estladd right to be free of
unreasonable seizures of his person. The Raritan Defendants’ motion for suondgargnt on
this basis is denied. Concerning Officer Carson’s conduct while handcuffingfPlaoth as to
his alleged pulling of Plaintiff's arm and as to his alleged misapplication of Plaim&hdcuffs,
disputes of material & preventhe grantingof Defendants’ motion. The Raritan Defendants’
motion for summary judgment on these bases is therefore denied without prejudice.
3. Merits

The Raritan Defendants’ motion for summary judgment on the merits on the basis tha
Officer Carson’s use of force was objectively reasonable is also denied, because,astthe C
observed in its step one discussion of qualified immunity, Plaintiff has introducedhefiactsy
that a reasonable jury could conclude that Officer Carson acted omabhs at least with
respect to Officer Carson’s initial takedown of Plaintiff.

The case oMierzwa v. United State282 F. App'x 973 (3d Cir. 2008), upon which

Defendants heavily rely in support of their merits motion, is distinguislfiastethe case at bar.
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In Mierzwa the undisputed facts showed that Plaintiff “demonstrated unprovoked animosity
towards Defendants,” gave defendants “reason to believe that he potentialitytzzhatthreat
to their safety,” and “attempted to leave the scene and evest.”Id. at 978-79. Here, as the
Court has already observed, the MVR establishes that Plaintiff, at the tingeioititd
takedown, was not acting aggressively toward Officer Carson, was not threatéfiraag O
Carson’s safety, and was not attemgtio evade arrest.
B. Sergeant Lessig

Plaintiff alleges two instances of excessive fdrg&ergeant Lessig. First, Plaintiff
alleges that Sergeant Lessig held Plaintiff down after Plaintiff had bken tlown and
handcuffed by Officer Carson, and that this holding down involved pinning Plaintiff's arm
behind his back with Sergeant Lessig’s knee. Plaintiff also alleges thhbttisg down may
have involved Sergeant Lessig placing his knee on Plaintiff’'s back, makingpbtarily
difficult for Plaintiff to breathe® Second, Plaintiff alleges that Sergeant Lessig failed to loosen or
remove Plaintiff’'s handcuffs in a timely manner after Plaintiff informed &arglLessig that
Officer Carson had applied the cuffs too tightly.
1. Step One

As has alreadyd®en set forth in the context of Officer Carson’s conduct, the key factor in
determining whether the use of force against Plaintiff during the period wheashen the
ground was unreasonable depends upon the disputed issue of fact of whether Plaintiff was

actively resisting arrest. In evaluating qualified immunity, howeventsare permitted to

% Plaintiff has stated that one of the officers restraining him emtbund placed his knee on
Plaintiff's back, but cannot state with certainty which officer it was.
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address the steps in either order, and in the case of Sergeant Lessig, the atepytsis proves
dispositive.Santini v. Fuentes95 F.3d 410, 418 (3d Cir. 2015).
2. Step Two

(1) Restraining Plaintiff on the Ground

Sergeant Lessig testified that he arrived on the scene after Officer Cadsalidady
placed Plaintiff face down on the ground and observed Officer Carson struggling witiffPla
Officer Lessig then kneeled, either on Plaintiff's bicep, as Officesibdsstified, or on
Plaintiff's back, as alleged, albeit without certainty, by Plaintiff. The padibesot dispute that
Officer Lessig arrived after Plaintiff was on the ground and Offiesisig testified to that effect.
Officer Lessig did not come into contact with Plaintiff until sometime after 1:31rd9 as at
that moment Plaintiff was not yet handcuffed, and Officer Lessig testifegdPlaintiff was
already handcuffed when he came in contact with Plaintiff. MVR at 1:3Rldbtiff is visible
in the MVR recording, standing up at 1:36:59 a.m. Therefore, at most, Officeg hessin
contact with Plaintiff on the ground for five minutes and ten seconds. Other, uncontradicted, but
nonconclusive evidence strongly suggests that the length of the contact was eteznAsthor
1:34:24 a.m., Sergeant Lessig can be heard on the MVR instructing plaintiff to siingffi$
heard shortly thereafter speaking in a calm, unstrained voice, markedlyrditfeaethan used
when he was restrained on thregnd. Additionally Officer Godown testified that he and
Sergeant Lessig released Plaintiff from his prone position on the ground, whicNEhe M
confirms happened no later than 1:34:27 a.m., when Officer Godown is clearly visiblegtandin
up away from Plaintiff. Accordingly, the facts support that Officer Lgesas likely only in
contact with Plaintiff for a little over two and a half minutes.

Reviewing the totality of the circumstances, Sergeant Lessig testified tha¢théimited

force against platiff, namely holding Plaintiff down on the ground for a short period
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immediately after he arrived on the scene. Officer Lessig testified that ti@giwhile he was
assessing the situation, to determine whether Plaintiff had been handodffiedesvalute
whether Plaintiff posed a threat to the current officers. Lessig Tr. 361:11-363110e ™MVR,
Officer Carson can be heard telling Sergeant Lessig and Officer Godawhgtdid not know
who Plaintiff was or what his intentions were. MVR at 1:32:48; 1:34:05.

Accordingly, from the information available to Sergeant Lessig at the timease
responding to a call for assistance from Officer Carson, he arrived on thestaedeQfficer
Carson on the ground with Plaintiff, who was admittedly moving around on the ground (although
Plaintiff’'s motivation for moving is disputed), he was told by Officer Carsonttiggperson on
the ground was unidentified and of unknown intentions, and so Sergeant Lessig in response, held
Plaintiff on the ground for two to five minutes until Plaintiff stopped moving, at whiafit poi
Plaintiff was allowed to sit up. Even if whatever force Sergeant Lessigoasethintiff while he
was restrained on the ground were excessive, its application would neverbieetatitled to
immunity based upon the information available to a reasonable officer in SergeagtsLess
position. Given the apparent circumstances, it would not have been clear to a readf@inable
in Sergeant Lessig’s position that his conduct was in violation aftifa rights.

(i) Failureto L oosen Handcuffs

Courts in this District in interpreting Third Circuit precedents have distillagveber of
factors relevant in determining whether a plaintiff's treatment after h#fimdyaonstitutes the
use of excessive force. “The factors include([]:

the intensity of the plaintiff's pain, the officer's awareness of the iffaipiain, whether

the plaintiff asked to have the handcuffs removed and how long after those requests the

handcuffs are removed, whether there were circumstances justifying ardedayoving

the handcuffs, and the severity of the injury the plaintiff suffered.

Trafton v. City of Woodbury99 F. Supp. 2d 417, 441 (D.N.J. 2011) (citthgcerella v. Egg
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Harbor Twp. Police DeptNo. 06-1183, 2009 WL 792489, at *10 (D.N.J. March 23, 2009;
Gilles v. Davis427 F.3d at 207-08; arkbpec,361 F.3d at 777).

In the seminal case &fopeg for example, the Third Circuit found that where (i) the
defendant officer had placed handcuffs on plaintiff that were excessively(iigptaintiff
repeated} requested that the handcuffs be loosened; (iii) the defendant officer took tersminute
to respond to plaintiff's requests; and (iv) as a result plaintiff sufferedgresmh nerve injury to
his wrist, the facts, viewed in the light most favorable to pfawwould establish the use of
excessive force in violation of the Fourth Amendm&waipec v. Tate361 F.3d 772, 777 (3d Cir.
2004). TheKopeccourt, however, cautioned that its “opinion should not be overread as we do
not intend to open the floodgates to a torrent of handcuff claims.” In addressing thecstep-
considerations, the court observed that the defendant officer faced “rathgr becumstances
that hardly justified his failure to respond more promptig.”

Turning first to step one, Plaintiff in this case has alleged that Officso@applied
handcuffs to Plaintiff too tightly, that these handcuffs caused plaintiff seviereapd that the
overtight application of the handcuffs resulted in permanent manviage to Plaintiff's left
wrist. Plaintiff further alleges and has supported with evidence that he tolchBekgssig that
the handcuffs were too tight and requested that they be loosened. The MVR confirms that
Plaintiff asked Sergeant Lessig to looslea handcuffs at 1:38 a.m. In his deposition, Sergeant
Lessig testified that he did eventually adjust Plaintiff's handcuffs asgsadlaintiff’s injuries.
Lessig Tr. 465:13-15.

“[T]he plaintiff bearsthe initial burdenof showing that the defendant's conduct violated
someclearly establishedtatutory or constitutional rightSpady v. Bethlehem Area Sch. Dist.
800 F.3d 633, 637 n.4 (3d Cir. 20X§uotingSherwood v. Mulvihill113 F.3d 396, 399 (3d Cir.

1997) (emphasis added in original)). Plaintiff, however, has failed to offer factppbrt for one
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key element necessary to determine whether a failure to loosen handcsffisitEmexcesse
force, namely how long Sergeant Lessig delayed in adjusting Plaih@ffidcuffs. The record is
clear tha Plaintiff complained that the cuffs were too tight. The record is also blaaBergeant
Lessig loosened Plaintiff's cuffs in response to these requests. Withoatcasyrom Plaintiff
suggesting the time period between Plaintiff's initial requeastditef and Sergeant Lessig’'s
granting of that request, the Court cannot find Plaintiff to have introduced factmskeating
Sergeant Lessig’'s conduct to have been objectively unreasonable.

Turning to step two, it is clear that at least for a ceptaiinod of time after Plaintiff
requested that the cuffs be loosened, Sergeant Lessig was engaged ictiottygjuatifying
delay. The MVR captures an audio recording of Plaintiff requesting that Setgsaid loosen
his cuffs, and Sergeant Lessig Eiping to Plaintiff thatas Plaintiff had stated that he could not
see without his glasses, Sergeant Lessig was going to retrieve Pfaglaffises and return them
to him first before looking at Plaintiff's cuffs. MVR at 1:34:24-25. The Court does not aeed t
resolve step two, but Plaintiff similarly has not introduced facts that supportettyga®t Lessig
should have been aware that his conduct violated some clearly established coredtiigtit by
showingthat there were no reasonable justifioas for his delay.

C. Officer Godown
1. Step One

Tellingly, the evaluation of Officer Godown'’s entitlement to qualified immunity is
difficult in this case because it is not clear precisely how Officer Godowalieged to have acted
with excessive forcdt is undisputed that Officer Godown’s interaction with Plaintiff was very
brief, taking place over approximately a minute and a half. MVR 1:32:52-1:34:27. Furiber, i
undisputed that Officer Godown arrived at the scene in his patrol car and witRéssatt

moving on the ground while being restrained by Officer Carson and possibeatgeant
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Lessig. Plaintiff contends that he was “wiggling” around on the ground due to pain and the
inability to breathe. Shuman Tr. 87:5-8. Officer Godown testifiduis deposition that Plaintiff
was “combative” and was lifting up his head and trying to turn over onto his side and stand up.
Godown Tr. 69:2372:14. What Plaintiff contends were merely pained motions attempting to
regain his breath, were thus signs of struggle from the perspective of @Gdemn.
Nevertheless, construing the facts in the light most favorable to Rldimdre are, as in the case
of Sergeant Lessig, disputes of material fact as to whether Plaintiff west ire$isting arrest
such that the force used against him might have been objectively unreasonable. Asse thfe
Sergeant Lessig, however, the Court’s step two analysis proves disptsitive.
2. Step Two

While the objective reasonableness of Officer Godown’s use of force remalispute,
Officer Godown is nevertheless entitled to qualified immunity for his conduigihhdf the

circumstances surrounding his limited use of force. Firstly, Officer Godowe'sfusrce was of

10 Moreover, the facts are unclear as to whether either Officer Godown oeQféissig ever put

a knee on Plaintiff's back. Plaintiff contends that one of the Officers holding him down, now
known to have been Sergeant Lessig and Officer Godown, was kneeling on Plaintiff's bac
making it difficult for him to breathe. Officer Godown testified that he could ratlreshether
either he or Lessig ever placedéreee on Plaintiff's back, but stated that at the point that Plaintiff
stated that he could not breathe, Officer Godown was kneeling next to Plaighif side and

was only restraining Plaintiff with his hands by pressing down on Plainigfs shoulder.

Godown Tr. 73:8-18. Plaintiff has testified that he could not see the officers on top of him and
thus does not know whether Officer Godown had a knee on his back and thus did not controvert
Officer Godown'’s recollection of his position at that time. Shuman Tr. 85:9-14. From tRe MV

it is clear that the time from Plaintiff first stating that he could not breathe to Offickv@o

clearly standing away from Plaintiff was no more than one and a half minutds.avVv
1:32:591:34:27. Construing the factglie light most favorable to Plaintiff therefore, if Officer
Godown had placed a knee on Plaintiff's back, it was there for at most one and a half.minutes
As indicated above, this Court does not find the dispute of fact concerning the position of the
officer’s knee, to the extent there is a dispute, material to the question of qualrfiadityn
because the Court’s step two analysis is dispositive.
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limited duration, lastingnly a minute and a half at most. Secondly, upon arriving at the scene,
Officer Godown observed Plaintiff moving on the ground while being restrained leOffi
Carson. Whether or not Plaintiff was in fact resisting arrest, it was not anedds for Oficer
Godown to use force against Plaintiff until it could be discerned that Plainsfhetaresisting,
given that it is undisputed that Plaintiff was moving on the ground while being redtbgine
Officer Carson. Finally, as was the case for Sergeastig®©fficer Godown had been told by
Officer Carson that Plaintiff was of unknown identity and intention. Regardfeke truth of
Officer Carson’s statement,was not unreasonable for Officer Godown to use limited force
based upon the representations of another officer who preceded him on the scene. As was the
case for Sergeant Lessig, because Officer Godown cannot be said to have aotatian of a
clearly establishedight, his motion for summary judgment on the basiguziified immunity
will be granted.
[11. NJCRA Claims

The NJCRA was modeled after 8§ 1983, and thus courts in New Jersey have consistently
looked at claims under the NJCRA “through the lens of § 198afton v. City of Woodbury,
799 F.Supp.2d 417, 443—-44 (D.N.J.200hapma v. New JerseyGiv. No. 08—4130, 2009 WL
2634888, *3 (D.N.J. Aug. 25, 2009) (“Courts have repeatedly construed the NJCRA in terms
nearly identical to its federal counterpart ...Aymstrong v. ShermaiGiv. No. 09-716, 2010
WL 2483911, *5 (D.N.J. June 4, 2010) (“[T]he New Jersey Civil Rights Act is a kind of analog
to section 1983 ...."). Accordingly, Plaintiff's New Jersey State Constitutiomslaiill be
interpreted analogously to his § 1983 claiffmfton, 799 F.Supp.2d at 443—4gke Hedges v.
Musco, 204 F.3d 109, 121 n. 12 (3d Cir.2000) (concluding New Jersey's constitutional
provisions concerning search and seizures are interpreted analogously to the Four

Amendment). The Raritan Defendants’ motion for summary judgment on the NJORA cla
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againstOfficer Carson on the basis of qualified immunity and the merits is thus denied, as
explainedabove. The Raritan Defendants’ motion and Officer Godown’s motion for summary
judgment on the NJCRA claims against Sergeant Lessig and Officer God@&ntiesly are
granted on the basis of qualified immunity.
V. Monéll Liability of the Municipality

In addition to bringing claims against the individual officers, Plaintiff adsks to
impose liability on the Township of Raritan and ugificer Carson’ssupervisors. “A
municipality cannot be held liable for the unconstitutional acts of its employeetheary of
respondeat superiofhomas v. Cumberland Cty49 F.3d 217, 222 (3d Cir. 2014) (citing
Monell v. Dep't of Soc. Servd36 U.S. 658, 691 (1978%.“A plaintiff seeking to hold a
municipality liable under section 1983 must demonstrate that the violation of rightsiwssed
by the municipality’s policy or customld. “Liability is imposed ‘when the policy or custom
itself violates the Constitutioor when the policy or custom, while not unconstitutional itself, is
the ‘moving force’ behind the constitutional tort of one of its employe&s.(quotingColburn
v. Upper Darby Twp.946 F.2d 1017, 1027 (3d Cir. 1991)). “Policy is made when a
decisiommaker possess[ing] final authority to establish a municipal policy with respi to

action issues an official proclamation, policy, or ediddcchino v. City of Atl. Cifyl79 F.

114In Monell, the Supreme Court held that a municipality can be found liable under § 1983 only
when the mumipality itself causes the constitutional violation at issi@argas v. City of
Philadelphig 783 F.3d 962, 974 (3d Cir. 2015) (citi@gy of Canton, Ohio v. Harrig}89 U.S.
378, 385 (1989)). “In order to impose liability on a local governmental dotifiailing to
preserve constitutional rights, a plaintiff bringing a 8 1983 claim must estaldisiiljhshe
possessed a constitutional right of which she was deprived; (2) the municipdlayploécy; (3)
the policy ‘amount[ed] to deliberate indifearce’ to the plaintiff's constitutional right; and (4)
the policy was the ‘moving force behind the constitutional violatidd.”(quotingCanton 489
U.S. at 389-91). “[D]eliberate indifference’ is a stringent standard of faagljniag proof that
a municipal actor disregarded a known or obvious consequence of his atdiqgriotingBd. of
Cnty. Comm’rs of Bryan Cnty., OKI. v. Brov&20 U.S. 397, 410 (1997)).
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Supp. 3d 387 (D.N.J. 2016) (quotiMgTernan v. City of York, BA64 F.3d 636, 658 (3d Cir.
2009)). Conduct is considered a custom “when, though not authorized by law, such practices of
state officials [are] so permanently and wasttled as to virtually constitute law.1d. “Custom
requires proof of knowledge and acegtence by the decisionmakdd?

“Where the policy ‘concerns a failure to train or supervise municipal emploisabty
under section 1983 requires a showing that the failure amounts to ‘deliberate indéfeoethe
rights of persons with whom those employees will come into cofitéat. (quotingCarter v.

City of Phila.,181 F.3d 339, 357 (3d Cir. 1999) (quoti@gy of Canton, Ohio v. Harris}89
U.S. 378, 388 (1989) Canton”)). “Additionally, ‘the identified deficiency in a city’s training
program must be closely related to the ultimate injury;’ or in other words, éfi@eshcy in
training [must have] actually caused’ the constitutional violatitth.{quotingCanton,489 U.S.
at 391) (alterations in original).

In the case at bar, the alleged constitutional violation is Officer Carsse’ of excessive
force in effecting Plaintiff's arrest for a disorderly persons o#femscluding actions taken in
restraining and handcuffing Plaintiff. Plaintiff argues that Raritan Towisshllegedly
inadequate investigation of complaints against Officer Carson, failuredocenfs own policies,
and failure to discipline or retrain Officer Carson in response to evidenceicéi@farson’s
inability to conduct himself in a manner consistent with an officer in his intenaotvdh the
public constitute a custom of tacit approval of Officer Carson’s conduct. Hlaifgdes that
Officer Carson’s conduct put his supervisors on notice of the need for discipline ininggra
and that their failure to act was causally connected to Plaintiff's injuries.

At the outset, it is important for the Court to disentangle Plaintiff’'s argumentsitsité¢h

proper standard can be applied toreatwhat are truly three distinct theoriesvbdnell
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liability. 12 Firstly, Plaintiff's briefing can be read to argue tRairitan Township failed to train
Officer Carson, such that it can be held liable for the violation of Plaintiffrés should offier
Carson be found to have exercised excessive force. There is@dewelbped body of law in this
Circuit establishing the parameters dffailure to trairi case which Plaintiff has failed to meet.
Secondly, Plaintiff's briefing can be read to argue that the custom of ttarR&ownship police
department to conduct inadequate internal affairs investigations rendéeRanvnship liable
for Officer Carson’s conducfgain, under the clearly established law in the “custom” cases,
Plaintiff has failedo make the required showing. In battenariosthe major obstacle is that
Plaintiff has failed to show a department-wide policy of inadequate trainiegstom of
inadequate investigation sufficient to bind the Township uhtterell. Finally, therefoe, what
appears to be Plaintiff's most likely argument is that the evidence of inatedgainingas to
Officer Carsomand of failure to adequately investigate internal affairs complagite Officer
Carsonmay be used to support a finding that Officer Carson’s superior officerd faile
adequately supervise him, tnehdering thenmdividually liable under Section 198f@r his
conduct. The Court will address this argument separately under the standamhsngov
supervisory liability.

A. FailuretoTrain

1. Ddliberate Indifference

12 Although the Plaintiff in this case is represented by counsel, the Court hathelessr
undertaken in the interest of completeness to evaluate Plaintiff's claimsthadarsed legal
theories, even where not thoroughly evaluated and supported in briefing. Still, thienatarto
the Court’s willingness to plumb the depths of the record for suppiidut the parties’
guidance. After all, as the Third Circuit has observed, “[jjudges are not like migting for
truffles buried in’ the record.Doeblers' Pennsylvania Hybrids, Inc. v. Doebk&42 F.3d 812,
820 n.8 (3d Cir. 2006).
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“[D]eliberate indifference’ is a stringent standard of fault, requiringppthat a
municipal actor disregarded a known or obvious consequence of his attionmas v.
Cumberland Gt., 749 F.3d 217, 223 (3d Cir. 2014) (quotBd. of Cnty. Comm'rs of Bryan
Cnty., OKl. v. Brown520 U.S. 397, 410 (1997)). “Ordinarily, ‘[a] pattern of similar
constitutional violations by untrained employees’ is necessary ‘to dératendeliberate
indifference for purposes of failure to trainld. (quotingConnick v. ThompsorR— U.S. ——,
——, 131 S.Ct. 1350, 1360, 179 L.Ed.2d 417 (2011)). “Without notice that a course of training
is deficient in a particular respect, decisionmakers can hardly be said to haeeatilichosen
a training program that will cause violations of constitutional rights.*A pattern of violations
puts municipal decisionmakers on notice that a new program is necessaryjhandcfintinued
adherence to an approdtiat they know or should know has failed to prevent tortious conduct
by employees may establish the conscious disregard for the consequencesaofitimetthe
‘deliberate indifference~necessary to trigger municipal liability.Id. (quotingBryan Cnty.,

520 U.S. at 407).

Here, Plaintiff alleges that Officer Carson’s training was deficient in faibrgddress his
demonstrated problems in handling andedealating interactions with the public. Plaintiff has
introduced evidence of a pattern of incidents based upon Officer Carson’s enrployrek
including six internal affairs investigations, and Officer Carson’s own uswad reports, filed
as a matter of department policy following any incident in which force is usatdwdare no
complaint is fied. Plaintiff's evidence spans the periods both before and after the August 2012
incident, and the Court will address each period separately.

() Pre-Incident Evidence

The first four internal affairs investigations identified by Plaintiff took plagferie the

August 2012 incident which is the subject of Plaintiff's excessive force cldimfiist three
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investigations dealt with improper conduct by Officer Carson not involving physical, and
took place between six and eleven years prior to theantwith Plaintiff. The Raritan
Defendantsargue in reply that these incidents are not relevant to the Chlotisl|
considerations. Being mindful that these incidents did not directly deal withseseeésrce, the
Court accordingly views them as redex only to the municipal and supervisory defendants’
knowledge of Officer Carson’s troubled history of interactions with members of the, pudi
any propensity on Officer Carson’s part to act with excessive force. Thia tmumiplaint,
however, is clearly relevant on all counts as dealing with an alleged use of wxfes= in the
context of a motor vehicle stop.

In 2001,0fficer Carson was subject to an internal affairs investigation for inpppte
contact with a sixteen year old girl. The complaint was substantiated, aodr@férson was
found to have communicated with the girl over the internet and to have visited her on one
occasion at her place of employment. The investigation concluded that Officer Cadson h
engaged in “conduct unbecoming an officer.” Officer Carson was disciplinedvingrta forfeit
three days of vacation and was ordered to undergo a psgaalevaluation. Carson FR1002-
D.

Also in 2001, Officer Carson was subject to an internal affairs investigation for
inappropriately entrusting minor children to the care of the children’s neightmritedtchildren
were found home alone. A worker at the New Jersey Department of Youth and Samibes
complained that the agency had not been properly notified by Officer Carson aodhiaint
was substantiated. Officer Carson was ordered to receive “departmental cayireseh

consequence. Carstih-01-0004D.
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In 2006 Officer Carson was subject to an internal affairs investigatrahegally
searching a home after gaining improper consent from a minor. The complasulvesantiated
and Officer Carson was disciplined by forfeiting one vacatiay. Carson |A-06-00B-

In July of 2010, just over two years prior to the incident in question, Officer Carson was
subject to an internal affairs investigation arising from the complaint of a motorisga
traffic stop. The motorist alleged thdyring a routine traffic stop, Officer Carson utilized a wrist
lock technique to force the motorist’s chest and head forwarded while he was sduaged i
vehicle. The MVR footage of the stop indicated that Officer Carson performedititdock, the
motorist complained of a burning sensation in his shoulder, likely aggravated by trestisot
arthritis, and Officer Carson released him. Although the MVR did not appear to show the
motorist in any continuing pain after being released, the motorist filethplamt of excessive
force against Officer Carson. Defendant Lieutenant Buck conducted thegatiestinto that
stop. As part of the investigation, Lieutenant Buck reviewed the MVR footagatandewed
Officer Carson. Neither the complainant, nor plassenger of the vehicle, who was also present
during the stop were interviewed. Based on Lieutenant Buck’s review, the com@ainbw

substantiated and the matter was closed with a disposition of “exonerated, propet &ndu

n13

policy.
In addition b the records of the internal affairs investigations, Plaintiff also offerfatit
that Officer Carson filed twelve use of force reports between 2008 and August 2Q42s&)f

six, or a full half, were filed in the one year period immediately precedinigc¢igent. Carson

131t should be noted that, although Plaintiff argues that Lieutenant Buck’s gatémti was
inadequate, it is not the province of this Court to determine here whether the 2010 iffi@rsal a
investigation was mistaken as to Officer Carson’s use of force. Insteadyuhdddks to this
record as indicative of the manner in which internal affaiestigatedOfficer Carson’s

conduct.
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Use of Force Reports, 2008-2012. Plaintiff’'s expert, Joseph Blaettler, opined in highapor
some of the techniques identified in the reports, described as a “leg sweep ety drag,” as
well as the number of reports over &tiwely short time frame should have alerted Officer
Carson’s supervisors of the need to further evaluate and retrain CarsoneBReghibrt, 33. In
particular, Plaintiff's expert identified the “leg sweep,” one of the tegpes also used on
Plaintiff during the August 2012 incident, as “extremely dangerddsdt 15. Plaintiff further
represents that his counsel’s review of the use of force reports for thesoffiche Raritan
Police Department reveals that the “leg sweep” and “body drag” techniques agpe&ificer
Carson’s reports do not appear in the reports of any other officers in the fopeyied
immediately predating the incident. The Raritan Defendants respond thepdints filed by
Officer Carson evidence only that he compheth the Attorney General Guidelines on the Use
of Force, which require officers to complete such reports. Without addressingtiiecs
content of the six reports filed in the year prior to the August 2012 incident, tharRarit
Defendatsargue that niting in the reports gave the supervisory defendants notice that Officer
Carson was a bad actor.

(i) Post-Incident Evidence

In addition to the forgoing, Plaintiff also relies upon the internal investigation ffitz©O
Carson arising frorRlaintiff's own complaint, and another int@l affairs investigation into
Officer Carson based on a complaint of excessive force that was lodgecegtaiatrin 20134
As an initial matter, both of these internal affairs investigations took pféeehe alleged

incident with Plaintiff. This doesot, as the Raritan Defendants argue in reply without legal

14 plaintiff represents that, although Officer Carson admitted to the mogsté such a complaint
in his deposition, Plaintiff was not able to obtain the records of the investigation dueltsthe ¢
of discovery.

41



support, necessarily preclude their consideration, but rather merely lipitevtfdentiary value.
A complaint of excessive force which “occurred after [plaintiff's] experienag; have
evidentiary value for a jury’s consideration whether the [municipality] andymoakers had a
pattern of tacitly approving the use of excessive foBeck v. City of Pittsburgt89 F.3d 966,
972 (3d Cir. 1996)Seealso Groark v. Timekd89 F. Supp. 2d 378, 397-98 (D.N.J. 2013)
(“[defendant municipality] is correct that evidence of subsequent constititiotations cannot
be used to show its knowledge of an unconstitutional custom or policy at the time of (gaintiff
. incident. Subsequent incidents, however, may be relevant to show a continuous pattern that
supports a finding of an accepted custom or policy. They are also relevant to igsatsrof
intent, and absence of mistake.”) (citations omitteddhir case therefore, evidence of the post
incident internal affairs investigations is not relevant to the municipal andvesqrgr
defendants’ knowledge of Officer Carson’s propenfgtythe use of excessive force in the period
leading up to the August 2012 incident. Although this evidemzg be used, as in fact Plaintiff
offers it, to establish a pattern of inadequate investigation by the Raritaa Bepartmentin
view of the absence of other substantial evidence of the type used telaioveofa custom of
inadequate investigation, the Court finds ti@isordalone unpersuasive.

(@iii)  Internal Affairsinvestigations

The internal affairs investigation into Plaintiff's complaint was conducteddaytenant
Kevin Donovan. As part of the investigation, Lieutenant Donovan reviewed the MVR footage,
spoke to plaintiff on the phone on one occasion at the time that planittdfly requested the
internal affairs complaint form, reviewed plaintiff's written statement, revie@#icer Carson’s
police report, and spoke to a detective at the Hunterdon County Prosecutor’'s @fiendvan
Report, dated 10/12/12; Donovan Tr. 97:17-98:2. Lieutenant Donovan did not interview Officer

Carson, Sergeant Lessig, Alexa Shuman, or Officer Godown, and stated in hisatefiusithe
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did not believe it was necessary to do so. Donovan Tr. 100; 104-105; 94:4-94:7; 95:24-96:3;
96:6-96:16. Ruintiff argues that Lieutenant Donovan’s failure to interview OffiCarson was a
breach of the Raritan Police Department’s internal affairs policy, whatlssthat investigations
into serious complaints, including complaints of excessive force, should involve a schedul
interview with the accused officer. Raritan Township Police Departmemh#hte
Affairs/Disciplinary Process Policy, at!8Lieutenant Donovan, and Police Chief Tabasko, did,
however seek a second opinion on the MVR footage, and sent it to the Hunterdon County
Prosecutor’s Office for review. Donovan Tr. 78, 85; Tabasko Tr. 99. A detective wookitigef
Prosecutor’s Office indicated that he had reviewed the MVR and would not be opening a
criminal investigation int@fficer Carson anthat an assistant prosecutor had reviewed the
“facts of the case” and determined that there was no excessive force under the anoesnst
Shuman Internal Affairs Investigation Report, RT-123-124.

Finally, sometime in 2013, the year following the deit in this case, Officer Carson
was again subject to an internal affairs investigation arising from a cotggarding the use
of force during a motor vehicle stop. Carson Tr. 51; Carson Answers to Supplemental
Interrogatories, March 21, 2016, at § 3. Plaintiff does not have a copy of the redbid for
complaint or its disposition and none has been provided to the Court. As a result of the
investigation, however, Officer Carson was required to enroll in an “Interpérsona
Communications” class at ttf@merset County Police Department on December 3, B1at.

19 1, 4. According to the Somerset County Policy Academy’s training catadogneday

15The Policy Plaintiff cites was effective November 14, 2012 — after the incigoestion.

Plaintiff relies on the policy as the only one provided by the defense and upon Poéite Chi
Tabasko’s representation that there were likely no changes in the policy métuwgest 2012
and November 14, 2012. Tabakso Tr. 70-72.
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program is designed with the goal that “[tlhrough this training, the officébeihble to
potentiallydefuse those situations where the use of force might be the only anticipated gutcome
and “to defuse not only potentially dangerous situation[s], but also every day ocesrten
Blaettler Report, at 290.1°

(iv)  Evidenceof Training

Although Plaintiff has introduced evidence that Officer Carson was notezhiol
specific interpersonal communication training until after the August 2012 nicitie record
reflects that Officer Carson underwent significant, regular trainingamuse of force.
Turning first to Officer Carson’s testimony, Plaintiff relies upon his expert'spné¢ation of
Officer Carson’s deposition testimony to assert that “other than whaammedkin the academy
(16 years ago) and a few classes on how to handcuff someone, the departnseno aféening”
on how to physically conduct an arrest. [Plaintiff's brief 38; Blaetter R&dgriThis is not an
accurate reflection of Officer Carson’s testimony. Looking to the aautbt the passages
upon which Plaintiff and Plainfit expert rely, itis clear that Officer Carson did regularly
receive training on the use of force and proper handcuffing techniques.

Q: ... [B]ased on your training record, would it be fair to say you have not had any —
other than the police academy, you haven't had any training on arrest procedures?

A: I'm not comfortable with that. As | stated, on some of the use of force waydid
some handcuffing techniquésWe've done some classroom discussion on it. | haven't
gone to any specific course since the academy that deals with that. No.

181n his opposition papers, Plaintiff requests that additional discovery be perautt all
history, files, and complaints regarding Officer Carson, including those not prigviwaduced
as taking place after the 2012 incident.

17 Officer Carson had testified earlier in his deposition that he attendesksdwice a year (the
parties use¢he word biannual to mean semiannual) at which approximately two hours was
devoted to training in the appropriate use of force, including in-classroom trainimgyigne of
videos of police encounters, interactive exercises, and discussions. The treagiatso have
involved discussions about the appropriate use of force with assistant prosecutorBcéut Of
Carson could not recall whether that practice began before or after the incidentese. 85:6-
19.
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Q: Okay. So you haven't had any training with respect to, you know, putting a handcuff
on somebody, you know, when they don’t know it, or, you know what types of physical
force you can use? You haven't had any particulaenvice training on that since the
academy?
A: No. Use of force training twice a year they discuss when you can useef What
type of force you can use. What circumstance it's appropriate. When it would not be
appropriate.
Officer Carson even stated that he had received an advanced course in high risk motor
vehicle stops.
Q: Have you ever had any specific training in terms of your trainingdebere haing
to do with a motor vehicle stop?
A: Yes.
Q: What'’s your training on that?
A: ... High Performance Patrol Tactics in 2002.
Q: Okay. What was that about?
A: That dealt with kind of - - it was a more advanced course. | think you had tivave
or three years of the road experience before you could go to that coursealtonakigh
risk motor vehicle stops That type of thing. Felony stops. What most people aajl fel
stops.
Carson Tr. 144:18-146:10Vhile the motor vehicle stop in thiage was obviously not of a high
risk variety, it is simply inaccurate to state that Officer Carson did not eetraining on the use
of force generally, the use of force in applying handcuffs, of the use of force in miideve
stops on the basis of fifer Carson’s testimony.
Sergeant Lessig’s testimony similarly does not support Plaintiff's allegttad there
was a failure to offer traingin the use of forceSergeant Lessig too testified that twice a year

the officers of the Raritan Township Police Department would engage in a two thadlree

training in the use of forcéessig Tr. aB17:4-317:8. Sergeant Lessig testified that the course
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consisted of a policy review and discussion of any current events that had arisen in the
departmentld. at317:1921. Sergeant Lessig confirmed that there was a practicum or clinical
portion of the training sessioml. at318:2, that there was a teist, at 318:4, andhat there was a
guestion and answer session concerning the use of idre€318:11.

(V) Analysis

Reviewing the record before it in the light most favorable to Plaintiff, thetCour
concludes that Plaintiff has failéd make the threshold showing that the training program of
Raritan Township was deficient in some respect regarding the appropriatieforse or
interactions with the publid®rior to the August 2012 incident, Officer Carson received training
twice each year on the appropriate uséate in making arrests, which training included review
of the Township’s policies, discussion of recent related events experienced bpdnengnt, a
practicum,a test, and a question and answer session. In response to these undisputed facts,
Plaintiff has argued only that a more specific additional training in interpersonal comtimmica
would have been appropriate in Officer Carson’s case, due to his disciplina, teatrive
home the point that the use of alternatives to physical force are warranted imteeawtions
with the public. Even assuming tithe one excessive force complaint filed against Officer
Carson prior to the 2012 incident, of which Officer Carson was exonerated, coupled with the
admittedly high number of use of force reports filed in the one year period leadimghep t
incident, were sufficient to place Officer Carson’s superiors on notice of taet@btor
misconduct, these facts only go to establish the possibility that OfficeoiCasas not
complying with his taining, or that the Township’s training program had proved ineffective in a
particular case. This is simply not sufficient to estaldisteficiency to which the Township
could be deliberately indifferent. “[lg flaw must be in the training program itself; isolated

errors in its execution will not suffice. Liability will not arise merely becarsetherwise
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acceptable training program has been negligently administé&edhaim v. Borough of
Highland Park 79 F. Supp. 3d 513, 523 (D.N.J. 20{&)ing Canton 489 U.S. at 391Plaintiff
was required to provide evidence of the existing training program and identify treaymisit.
Here, Plaintiff merely proposes a training program that would have been supgniefevable.
SeeNoble v. City of Camdeni12 F. Supp. 3d 208, 225 (D.N.J. 20&)mmary judgment
warranted where plaintifffhiakes no mention of what training or supervision was even provided
by the Police Department on arrests and use of force, or the substance or fredjtieacy
training’).
2. Causation

“In addition to deliberate indifferenceCity of Cantorteaches that to sustain a claim
based on a failure to train theory, ‘the identified deficiency in [the] traipingram must be
closely related to the ultimate [constitutional] injut Colburn,946 F.2d at 1028 (alterations in
original) (quotingCanton,489 U.S. at 391, 109 S.Ct. 1197). The failure to train must have “a
causal nexus with [the plaintiff's] injuryltl. at 1030. In analyzing causation, “the focus must be
on adequacyfdhe training program in relation to the tasks the particular officers must perfor
Canton,489 U.S. at 390, 109 S.Ct. 1197. Liability cannot rest only on a showing that the
employees “could have been better trained or that additional training wasbées#ilat would
have reduced the overall risk of constitutional injudlburn,946 F.2d at 1029-30. Rather, the
causation inquiry focuses on whether “the injury [could] have been avoided had the employee
been trained under a program that was not deticrethe identified respectCanton,489 U.S.
at 391.SeeThomas v. Cumberland Cty49 F.3d 217, 226 (3d Cir. 2014).

Again, as inColburn, the Plaintiff in this case alleges that Officer Carson could have
been*better trainetland that there was dadditional trainin§ available on interpersonal

communication that would haveduced the risk that Officer Carson would exercise force during
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traffic stops in the manner that harmed Plaintiff. This fails to meet the causatidardtan
because Plaintifhiddresses only what more could have been done to improve the Township’s
training program, not what was missiimgthe Township’s existing program that actually caused
Plaintiff's injuries.
B. Custom

Concerning Plaintiff's allegations relating to ttiestom of the Raritan Townshifolice
Departmento inadequately investigate Officer Carson’s interactions with the public anaf use
force, the Court finds that, although Plaintiff has provided expert analysis and sugpporti
evidence of three internal affairs intigations into Officer Carson in three years (2010, 2012,
and 2013), and the Departmerfédure to evaluate Officer Carson’s methods after a number of
use of force reports (six between August 2011 and August 2012), some of which reported
unusual and potdially dangerous methods that were in fact employed against Pléimgiffleg
sweep”) Plaintiff’'s showingfalls short of establishing that a reasonable jury could find that
Raritan Township’s conduct established a custom of tacitly simip©Officer Cason’s behavior.
As an initial matte plaintiffs who have survived summary judgment on custom cases predicated
on the inadequate investigation of excessive force complaints have uniforng@gtpresxpert,
statistical evidence of a pattern of behaviothry departmenSeeNoble v. City of Camderi12
F. Supp. 3d 208, 222 (D.N.J. 201p)aintiff entitled to survive summary judgment where
plaintiff's expert introduced evidence of 19 excessive force cases againgottefendant
officers, of which fouwere still pending investigation after more than three yaadshat only
two of 485 complaints of excessive force were sustained by the CamidenRepartment over
six years) Merman v. City of CamdeB824 F. Supp. 2d 581, 590 (D.N.J. 20(@aintiff entitled
to survive summarjudgment where Plaintiff introduced internal affairs statistical summaries

showing 470 excessive force complaints over a six year period, with the number ofictampla
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increasing over time and provided several examples of complaints whereimkseaiptld have
been warranted but was not providd8gck v. City of Pittsburgl89 F.3d 966, 975 (3d Cir.
1996)(plaintiff entitled toreversal ofudgmentas a matter of lawvhere plaintiff's expert
introduced evidence of five excessieece complaints against the defendant officer over fewer
than five yearsthatof 34 complaints of police officer violence in a given year, none had resulted
in disciplinary action; and that the Department had taken no action in response to an 100%
increase in claims of excessive force over a three year perilaatiff has not provided any
comparably systematic review of the Raritan Township Police Deparsriarttling of
excessive force complainté/hile there is no magic number of incidents invalyexcessive
force that a plaintiff is required to show in order to establish the custom of a miityictha
limited number of complaints just three, only one of which preceded the incident in question —
in this case fall short of what is deemed acceptable in custom cases.

Even if Plaintiff had provided such evidencp] $olated and without further context,
however, statistical evidence alone may not justify a jury's finding that eipairpolicy or
custom authorizes or condones the unconstitutiactsl of police officers.. . Rather than
reciting a number of complaints or offenses, a Plaintiff must show why thasermidents
deserved discipline and how the misconduct in those situations was similar to &ém¢ pnes”
Merman v. City of CamdeB824 F. Supp. 2d 581, 591 (D.N.J. 20(dations omitted) This is
often done by focusing on the defendant officer’'s own prior history of complain/dthough
Plaintiff doesintroduce one prior and one subsequent excessive force complaint against Officer
Carson, other than alleging that the investigation of each was deficientifRli@es not provide
the Court with any basis to presume tiiiase complaints in fact involved any misconduct that

was not appropriately addressed.
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On the record before the Court, no reasonable jury could conclude that there was a
custom of inadequate investigation of excessive force complaints in tharREsivnship Police
Department so well éablished as to operate with the force of an official polfcy.

V. Supervisory Liability

Here, reading Plainfit very limited briefing on thisssue expansively, Plaintiff alleges
that Chief Tabasko, Lieutenant Buck, Lieutenant Donovan, and Sergeant Lesslid¢dfail
adequatelsuperviséfficer Carson, giving rise to Plaintiff's injunAlthough briefed in
conjunction with PlaintiffsMonell claims against the municipality, Plaintiff's claims that
Officer Carson’s superiors failed to adequately supervise him are prapeudght as individual
Section 1983 actions against the supervisors in their personal caphetty.are two theories of
supervisory liability under which a plaintiff can sue a municipal defendant in ana¢isapacity
action.See A.M. v. Luzerne County Juvenile Det.,G#2 F.3d 572, 586 (3d. Cir. 2004). Under
the first theory, defendants can be sued as patialgers “if it isshown that such defendants,
‘with deliberate indifference to the consequences, established and maintpwiaxyacustom,
or practice which directly caused [the] constitutional harmal.”{citing Stoneking v. Bradford
Area Sch. Dist.882 F.2d 720, 728d Cir.1989).

Plaintiff cannot support a policyraker argument against any of thef@ndants in this
casepecause, as the Court observed above, Plaintiff has not alleged a ptheyrafdequate

investigation of complaints of excessive force or etadtesupervision of officers, and Plaintiff

18 AlthoughMonell liability may be showron the basis of a single incident, Plaintiff has not
even attempted to make the required showing for singldent liability in this caseSee, e.g.,
Thomas v. Cumberland Cty49 F.3d 217, 223 (3d Cir. 2014) (“Because ‘city policymakers
know to a moratertainty that their police officers will be required to arrest fleeing feldrike
city arms the officers with firearms, ‘the need to train officers in the cotigtiau limitations on
the use of deadly force’ is ‘so obvious’ that a failure to provide such training could peovide
basis for singlencident municipal liability.”).
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has failed to identify sufficient evidence in the record to establish an equivastotc
Additionally, Plaintiff has not alleged that any of the supervisory defendantkearsionmakers
with final authority to determine such policies, although the Court observes, withalihdec
that Chief Tabasko may belcTernan v. City of York, RA64 F.3d 636, 658 (3d Cir. 2009).

The second theory provides for personal liability if plaintiffs can show that avésqrer
“participated in violating their rights, or that he directed others to violate, thethat he ... had
knowledge of and acquiesced in his subordinates' violatitshgciting Baker v. Monroe Twp.
50 F.3d 1186, 1190-91 (3d Cir. 1995¢e alsdAndrews v. City of Philadelphi&95 F.2d 14609,
1478 (3d Cir. 1990)Plaintiff allegesthat Sergeant Lessig participated in the violation of his
Fourth Amendment rights. Plaintiff does not allege #mt of theother supervisory defendants
participated in Officer Carson’s conduct or directed Officer Carson texcsssive force against
Plaintiff.

To impose liability on a supervisoryfizgial under the only remaining basisn the
grounds of knowledge and acquiescence, there must be “both (1) contemporaneous kradwledge
the offending incident or knowledge of a prior pattern of similar incidents, and (@nstances
under which the supervisor's assertion could be found to have communicated a message of
approval to the offending subordinat€blburn v. Upper Darby Twp838 F.2d 663, 673 (3d
Cir. 1988). Allegations of actual knowledge and acquiescence must be made withgréytic
Rode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988). There is no liability for personal
capacity actions based only on a theoryespondeat superioRode v. Dellarciprete845 F.2d
1195, 1207 (3d Cir. 1988). The Court applies tretardardto the claims against each of the
supervisory defendants in turn.

A. Lieutenant Donovan
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Lieutenant Donovan is not a named defendant in this action and tielmagainst
him is appropriate.
B. Lieutenant Buck

As a threshold matter, Plaintiff has failed to allege any facts that showi¢ig¢hant
Buck supervised Officer Carsoneutenant Buck i®nly alleged to have conducted the internal
affairs investigation int¢he first complaint in the record of excessive force lodged against
Officer Carson, with was made in 2010. The record indicates @féicer Carson filed five use
of force reports in the two year period prior to that incident, but, unlike the case of tepasts
filed in the one year period preceding Plaintiff's 2012 complaint, Plaintifp®e does not
provide an opinion as to the appropriateness of these reports or whether they should have
provided notice of a problem to Officer Carson’s superiexsibit CC.Given the evidence in
the record, therefore, even assuming Lieutenant Buck is Officer Carson'gisop®@laintiff
has failed to show any contemporaneous kndggeof the incidendr knowledge of a prior
pattern of similar incidents that would allow for supervisory liability.
C. Sergeant Lessig

The Court has already ruled thar§eant Lessig is entitled to qualified immunity for his
participation in the August 2012 incident in which Plaintiff was inju@dialified immunity is
also a defense to supervisory liability, and so, to the extent that Plaintiff's/saqpe liability
claim against sergeant Lessig is based on his conduct on the night of thetjntidelismissed.
See, e.g., Argueta v. U.S. Immigration & Customs,B643 F.3d 60, 68 (3d Cir. 201 Blaintiff
also alleges, however, that Sergeant Lessig was O@@eson’s direct supervisovas
responsible for reviewing all of Officer Carson’s use of force forms, andheasse of force
instructor during at least some of Officer Carson’s use of force trairliegsig Tr. 404Plaintiff

argues that, separate anph# from Sergeant Lessig’s participation in the August 2012 incident,
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he may be held liable for his knowledge and acquiescence in Officer Carson’prse of
conduct.

The Court observes that Plaintiff has alleged that Sergeant Lessig halkacwedge
of the contents of Officer Carson’s use of force reports, and has provided evidencermtbé f
Plaintiff's expert’s opinion that those reports contained descriptions of techninuiegetre
“extremely dangerous.” The missing element in Plairgtiffise to establish Sergeant Lessig’'s
knowledge of priosimilar incidents however, is some evidence indicating that the exercises of
force identified in Officer Carson’s use of force forms was in some wag&xeeor
inappropriate, in addition to beimgerely dangeroudndeed, these incidents may have been
justified under the circumstances. Regardldss Qourt cannot conclude frolaintiff's
expert’s opinion alone, which was based on the use of force forms which do not provide
significant details othe factual circumstances in which force was used, that Sergeant Lessig had
actual knowledge ddfficer Carson’s tendency to exercise excessive force. In the absence of
additional evidence, a finding of supervisory liabilgynappropriate.
D. Police Chief Tabasko

Lastly, & stated above, there is no liability for personal capacity actions based only on a
theory ofrespondeat superioRode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988he
bulk of Plaintiff's allegations against Chief Tabasko souneapondeat superipnamely that
as Police Chief who is generally charged with the supervision of internakaffagstigations
and of all officers, he was charged with knowledge of Officer Carson’s drsmiplfile. Such
allegations are insufficietid impose supervisory liabilityrhe sole evidence in the record,
identified by Plaintiff as demonstrating Chief Tabaskactsual knowledgef a prior pattern of
similar incidents comes from Chief Tabasko’s involvement in the internal affa@stigation

into Plaintiff's own complaint of excessive force against Officer Cars@01ir2.
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Counterstatement of Fact 132-155. The Court finds this showing insufficient to dstablis
supervisory liability, because, even if the Court were to agree with Plamaifbtficer Carson’s
demonstrated troubled history in dealing with the pubhidenced a tendency to use excessive
force, the record does not support that Chief Tabasko became actually aware pfithese
similar incidents untifter Plaintiff suffered hisnjuries. In the absence of a showing of prior
knowledge, a finding of supervisory liability is inappropriate.
V1. Emotional Distress

Having resolved Plaintiff's constitutional claims, theutt last addresses the Raritan
Defendants’ motion to dismiss Plaintiff's claim for intentional infliction of emotionateks.
“To establish a claim for intentional infliction of emotional distress (“IIED”)aiiptiff] must
plead and prove four elements: (1) defendants acted intentionally or reckbesislyn doing the
act and producing the emotional distress; (2) defendants' conduct was outrageexiseme,
so as to go beyond all bounds of decency and be utterly intolerable in a civilized com(@unit
defendants’ actions were the proximate cause of theifflaiamotional distress; and (4) the
distress suffered was so severe that no reasonable person could be expected tb’endur
Kounelis v. Sherre529 F. Supp. 2d 503, 532 (D.N.J. 2008) (citdugkley v. Trenton Sav.
Fund Soc.111 N.J. 355, 366, 544 A.2d 857 (1988)). “The severity of the emotional distress
raises questions of both law and fact. Thus, the court decides whether as afrfeaitesuch
emotional distress can be found, and the jury decides whether it has in fact been proved.”
Buckley vITrenton Saving Fund Sed.11 N.J. 355, 367, 544 A.2d 857, 864 (1988).

The Raritan Defendants move to dismiss Plaintiff’'s claims on the basis that Plaistiff h
failed to provide any objective evidence of emotional distress and that Plaastifailed to

provide expert testimony in support of his claims as required under New Jersé&ydaaiff
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counters that cases alleging police use of excessive force generally matisatisfjuirements
of an IIED claim and that expert testimony is not required to prove an lIE®.clai

The Court agrees with Plaintiff that expert testimony is not required in all [IE&sca
“[N]either medical treatment, nor expert testimony is necessary in ondamplaintiff to prevail
on an IIED claim."Kounelis v. Sherre529 F. Supp. 2d 503, 533 (D.N.J. 2008) (cidaiden v.
SEPTA21 F.3d 29, 34 (3d Cir.1994) (holding that extpestimony is not required to
corroborate a claim for emotional distress)). Plaintiff has, howeverd f@ileite to any objective
evidence in th record in response to Defendants’ motion supporting the existence of emotional
distress of the requisite severity to be actionable under New Jersey law.

The Third Circuit has “held that, where the party opposing a motion for summary
judgment bears the ultimate burden of proof, the moving party may dischargeatdumitien of
showing that there is no genuine issue of material fact by “showing’—that isingomit to the
district court—that there is an absence of evidence to support the nonmariyts gase.’ If the
moving party has satisfied its initial burden, the nonmoving party must, in their oppositen to t
motion, identify evidence of record that creates a genuine issue of matetiaPfayer v.

Motiva Enterprises, LLC240 F. App'x 513, 522 n.4 (3d Cir. 20@@uotingUPMC Health Sys.
v. Metro. Life Ins. Co.391 F.3d 497, 502 (3d Cir. 2004)) (citicdpilders v. Josepl842 F.2d
689, 69495 (3d Cir. 1988)).

Construing the facts in the light most favorable to Plaintiff, Plaintiff mesiged
evidence that when the Defendant Officers offered to take him to the hospitaliaiy mr@tused
because he was afraid of them and did not know what else might happen to him while in thei
presence. Shuman Tr. 74:9-74:25. Plaintiff also reported that for a period after dieatince

had a fear of law enforcement, and although it generally has abated, he $tdlimgs of panic
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when passing through the jurisdiction of the officers involved in the incitierait
131:6132:157

In Buckley the seminal case on the infliction of emotional distress under New Jersey law,
the New Jersey Supreme Court found plaintiff's evidence “insufficient astarrolaw to
support a finding that the mental distress was so severe that no reasonableldbe erpected
to endure it,” where plaintiff's “complaints amount to nothing more than aggravation,
embarrassment, an unspecified number of headaches, and loss of sleep.” 111 N.J. at 368. The
Court was patrticularly persuaded by the fact that the plalddfnot shown that his distress was
prolonged ad did “not claim any interference with his every day routine as aafsiglimental
distress.”ld. at 369. Plaintiff's allegations of fear in this case are comparable to those o
aggravation irBuckley Plaintiff stated in his deposition that he did not have a fear of law
enforcement generally, but only of specific officers. Shuman Tr. 131:6-132:7. Ee ttat
much of his fear had abated since the incideintle stated that he still feels panic whersbes
police cars in Flemington specifically, but stated that no Flemington policersfiiad come

near him or his family since the incideltt. He also specifically stated that his fear was “not

19Q: Do you have fears of law enforcement?
A: Only specific officers.
Q: ... [W]e saw all those police cars . ... That didn’t bother you?

A: Not now. It did at the beginning. | had very strong fears and I'm glad tthegiyhave
abated.

Q: When you're driving through Flemington and you see a police car, what happens?
A: | panic.

Q: Describe what you mean by panic.

A: | just get real tense and scared and I'm checking to see if they are turning arowwdnfpll|
me, if they are doing anything. Gratefully since the incident, they've no¢ c@ar any of us,
but it doesn’t mean that I'm not afraid.

Q: I'm trying to find outwhat this level of panic is.

A: It's there and it's real. It's not debilitating, but it's real panic.

Shuman Tr. 131:6-132:7.

56



debilitating.”1d. In short, Plaintiff introduced no ewedce of the “severe” distress required under
New Jersey lawid.

Without any identified evidence of severe emotional distress in support of PRintif
claim, this Court will grant summary judgment to the Raritan Defendaats.e.gRribot v.
CamachoNo. CIV.A. 09-5888 JAP, 2012 WL 2401983, at *6 (D.N.J. June 25, 2012) (granting
summary judgment on plaintiffs’ intentional infliction of emotional distress claim where
plaintiffs “do not identify what specific factual disputes preclude summpuaigment orcite to
any record evidence or case law in support of their clairfs.”).
CONCLUSION

Thereforethe Court grants in part and denies in part the motion of the Raritan
Defendants and grants the motion of Officer Godown. Plaintiff's § 1983 and NJCR#s cla
against Sergeant Lessig and Officer Godown are dismissed as barredifisgcgunmunity.
Plaintiff's § 1983 and NJCRA claims on the basis of municipal liability againgiaRar
Township are dismissed as barred by the Supreme Court’s decisimméil v. Dep't of Soc.
Servs,. 436 U.S. 658 (1978). Plaintiff's 8§ 1983 and NJCRA claims on the basis of supervisory
liability against Police Chief Tabasko, Lieutenant Buck, and Sergeang laassdismissed. The
Raritan Defendants’ motion for summary judgment on Plaintiff's § 1983 and NJCRAs@a
raised against Officer Carson is denied. The Raritan Defendants’ motion for sujndggment
on Plaintiff's New Jersey common law claim for intentional infliction of emotionalefistrs

granted. Additionally, by consenf the parties, all claims against the Raritan Township Police

20 The Court notes that Plaintiff's briefing does not cite any evidence in supptsreafiotional
distress claim. The Court gleaned any alleged supporting evidenceh@tatements of facts
and its own review of the record.
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Department, and any punitive damages claim against Raritan Township, arseliswiih
prejudice.
Order to follow.
Dated: 11/30/2016 /sl Freda L. Wolfson

The Honorable Freda L. Wolfson
United States District Judge
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