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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

: Civil Action Nos. 3:14CV-3799
In re OCEAN POWER TECHNOLOGIES, : 3:14CV-3815

INC., SECURITIES LITIGATION, ) 3:14-CV-4015
) 3:14-CV-4592

THIS DOCUMENT APPLIES TO : OPINION

ALL ACTIONS :

WOLFSON, United States District Judge:

Before the Court are the motions for final approval of a proposed settlement and@n awa
of attorneys’ fees and reimbursement of expenses filed by Lead PleimiMore Special
Situations Fund, Ltd., through counsel Levi & Korsinsky LLP. This settlemehtasilve all
claims asserted agair3efendants Ocean Power Technologies, Inc. (*OPT"), Charles Dunleavy,
Roth Capital Partners LLC, and Mark A. Featherstone. Defendants, through coanseht to
the motions for final approval of settlement and take no position on the motion for an &ward o
attorneys’ fees and reimbursement of expenses. One putative class memben,. Abaniell,
objects to the settlement and plan of allocation.

For the reasons set forth below, Lead Plaintiff’'s motion for final approval qfaties’
setlement of $3 nilion in cash and 380,000 shares of OPT common stock is granted. Lead
Counsel is awarded $900,000 and 114,000 shares of OPT common stock (30% of the fund), plus
$207.55 (30% of the interest accrued on the fund between its deposit in escrow and this Court’s

Order) and $22,793.51 in costs. See, e.g., In re Warfarin Sodium Antitrust Litig., 391 F.3d 516,
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526 n.9 (3d Cir. 2004) (The NSF [net settlement fund] is to be calculated as follows: [p¥incipa
plus accrued interest, less ceavtarded attorneys' feexysts and expenses, less costs of notice
to class members, less costs of administering the fund, and less t&tkestddrney’s fees and
costs are payable from the settlement fund.

|. FACTUAL BACKGROUND

This case is a securities class action broughiehalf of investors who purchased or
otherwise acquired (i) OPT securities between January 14, 2014 and July 29, 2014; and/or (ii)
purchased or otherwise acquired OPT securities pursuant to and/or traceabléstamiPA,

2014 follow-on stock offeringPlaintiffs allege that Defendants disseminated false and
misleading statements about OPT’s products. Specifically, Plaintiffs claimeQRias

utilityscale “Power Buoy” was technologically deficient and incapable obparhg in the

manner representdry Defendants during the class period. Plaintiffs and other members of the
Settlement Class purchased OPT common stock based upon these alleged emsaépres
and/or omissions.

The lawsuit seeks money damages against Defendants for alleged nsotdttbe federal
securities laws. Defendants have denied and continue to deny each and all ofrthardhi
contentions alleged by the Plaintiff in the Litigation. Defendants continugsestahat they did
not violate the Securities Act or the Exchadge, that they did not engage in any conduct that
could give rise to any liability to Plaintiffs or the Settlement Class, that none ofihed
statements of omissions caused damages to Plaintiffs or the Settlenssnt@ththat none of

the claimed nisstatements or omissions were material.



II. PROCEDURAL HISTORY
This case began with the filing of four separate securities class actianttapussuant to
Sections 10(b) and 20(a) of the Securities Exchange Act of 1934 (the “Exchanparilct”

Sections 12 and 15 of the Securities Act of 1933 (the “Securities ARty v. Ocean Power

Civ. No. 14-3799Chew v. Ocean PoweCiv. No. 14-3815, Konstantinidis v. Ocean Power,

Civ. No. 14-4015, and Turner v. Ocean Power, Civ. No. 14-45%¥t:h-asseng substantively

similar allegations. On March 17, 2015, this Court consolidated trenaand appointed Lead
Plaintiff pursuant to the Private Securities Litigation Reform Act of 1995 ( “PSLRA”")

Lead Plaintiff filed an amended complaint on May 18, 2015. Defendant OPT moved to
dismiss the amended complaint on July 17, 2015. Before the parties fully briefadttbe to
dismiss, they attempted to resolve the case through mediation before Mr. Bedlcedrr, Esq.,
on August 28, 2015. The mediation was unsuccessful.

On September 3, 2015, Lead Plaintiff filed its Second Amended Class Action Complaint.
Shortly thereafter, on October 3, 2015, Lead Plaintiff filed the Third Amended Gitiss A
Complaint. Defendants OPT, Dunleavy, and Roth Capital moved to dismiss the Third Amended
Class Action Complaint on November 5 and 6, 2015.

On November 19, 2015, while in the midst of briefing Defendants’ motions to dismiss,
the parties attempted once again to resolve this action through several tele@ymiation
sessions before Mr. Bruce Friedman, Esq. The parties’ attempts weraganteinsuccessful.

Once briefing was completed on Defendants’ motions to dismiss, the parties hpdroac
one another in another attempt to resolve the action. After severallangth conversations, the
parties were finally able to agree on a settlement in principle on April 5, 2016. Ties filed a

stipulation of settlement, setting forth the terms of their proposed agreement/ &, RH.6, and



moved for preliminary approval by the Court. On June 7, 2016, the Court granted preliminary

approval of the settlement, conditionally certified the proposed class, approvedrtrantbr

content of the proposed class notice, and set a settlement hearing for November 14, 2016.
On Odober 31, 2016, putative class member Anand L. Daniell filed a notice of intent to

appear and objections to the proposed settlement and plan of allocation. Lead Riapuiitied

to Objector Daniell’s notice on November 7, 2016. In its response, LeatifPtated that it

had not received documentation establishing Objector Daniell’s purchase of Ocesan Pow

securities during the class period, and thus questioned Objector Daniell’s stanoliject to

the settlement. On November 10, 2016 the Court ordered Objector Daniell to provide proof of

ownership of securities purchased during the class period by the end of the daypliarcce

with the order, Objector Daniell submitted a statement with attached trade notificatio

indicating purchases of OceBower securities during the class period on November 10, 2016.
The matter came before the Court fdremring on November 14, 2016, at which Lead

Counsel, Counsel for Defendants Ocean Power Technologies, Charles Dunleavy, and Roth

Capital Partners, and Objector Daniplip se appearedThe Court heard extensive argument

from Objector Daniell and took sworn testimony fr@hjectorDaniell concernindnis

objections and his provision of proof of claim. After consideration of Objector Daniell’s

argumentandhearing from Lead Counsel, the Court rejected the objectiondanifted on the

record that the October 2015 stock split does not affect the plan of allocation or the number of

shares to be awarded as part of the settlement fund in thifé@sehe Court’s rulingMr.

Daniell stated on the record that the Court’s clarification allayed many obheerns and

withdrew his substantive objections. The Court then summarized its findings approving the

settlement and awarding attorney’s fees as set fotitei opinion to follow.



[ll. TERMS OF SETTLEMENT

The settlement agreement provides for the payment by Defendants of $3 millish in ca
and 380,000 shares of Ocean Power Technologies common stock to establish a sattelnent f
At the November 14, 2016hring Lead Counsel represented thagccordance with the
stipulation executed by the parties, Defendant Ocean Power Technologies jrasdi$2.5
million into the fund and Ocean Power Technologies itself paid $500,000 into the fund after the
Court prdiminarily approved the settlemehfhe sipulation provides that Ocean Power
Technologies will issue and distribute the 380,000 shares of settlement stock tooueaadlCor
at Lead Counsel’s instruction, to the Claims Administrator, as fiduciaryntbfa the benefit of
the class, within ten business days after the Court enters final judgment.

The Settlement Fund is to be distributed g@aratabasis pursuant to the Plan of
Allocation to those Settlement Class Members submitting valid claims. As set forth in $ke Cla
Notice, the Claims Administrator shall determine each Authorized Clainfaotisatashare of
the Settlement Fund (approved costs, fees and expenses) based upon each AuthonaetsClai
Recognized Claim. The proposed Plan of Altamacompensates class members for the
decrease in the price of OPT’s securities occurring upon the revelation aftthatkiout
Defendants’ alleged misrepresentations to the investing public may, on the Ha@yah
decrease may be used to measueeatieged artificial inflation in the price of OPT’s securities

prior to such revelations.

! The Stipulation, Dkt. No. 81 at 1 2.0-2.1, called for the wire transfer of the cash portion of the
settlement to be made within 20 business days of the preliminary approval ordernwasidhly
6, 2016.



V. JURISDICTION

This Court has subjectatter jurisdiction over Plaintiffs’ claims under § 22 of the
Securities Act, 15 U.S.C. § 77v, as well as under the gefleeleratquestion statute, 28 U.S.C. §
1331. The Court has personal jurisdiction over defendants, plaintiffs, and all other Class
Members. “In the class action context, the district court obtains persondigtiois over the
absentee class members lbgyading proper notice of the impending class action and providing
the absentees with the opportunity to be heard or the opportunity to exclude themselvies from t

class.” In re Prudential Ins. Co. of Am. Sales Practices | k48 F.3d 283, 306 (3d Cir. 1998).

V. CLASS CERTIFICATION
The Third Circuit has consistently observed that “Rule 23 is designed to assweutitsat
will identify the common interests of class members and evaluate the named pglamdiffs

counsel’s ability to fairly and adequbterotect class interestdfi re Comm. Bank of Nva.,

622 F.3d 275, 291 (3d Cir. 2010) (quoting In re General Motors Corp. Pick-Up Truck Fuel Tank

Products Liability Litigation55 F.3d 768, 799 (3d Cir. 1995) (alterations omitted). In order to

approvea class settlement agreement, “a district court must determine that the reqisrfemen
class certification under Federal Rule of Civil Procedure 23(a) and (bjedr@nd must
determine that the settlement is fair to the class under Federal Rule d?Goaldure 23(e).In

re Insurance Brokerage Antitrust LitigatidsvV9 F.3d 241, 257-58 (3d Cir. 2008);re Pet Food

Prods. Liab. Litig.629 F.3d 333, 341 (3d Cir. 2010). (“a district court first must determine that

the requirements for class certifiicam under Rule 23(a) and (b) are met.”)
"The requirements of [Rule 23] (a) and (b) are designed to insure that a proposed class
has 'sufficient unity so that absent class members can fairly be bound hyrdecfsclass

representatives.Ih re Prudential Ins. Co., 148 F.3d at 309 (quoAnmichem 521 U.S. at 621).




Under Rule 23(a), the prerequisites to class certification are:
(1) the class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to thesgla
(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and
(4) the representative parties will fairly and adequately protect the intefdhts class

Fed. R. Civ. P23(a);see als®Amchem Products, Inc. v. Windsor, 521 U.S. 591, 613

(1997). “Upon finding each of these prerequisites satisfied, a district courthranst
determine that the proposed class fits within one of the categories of ¢lass ac

enumerated in Rule 23(b)Sullivan v. DB Investrants, Inc. 667 F.3d 273, 296 (3d

Cir. 2011).

Certification pursuant to Rule 23(b)(3), applicable in cases like the one pydssfotle
the Court in which Plaintiffs seek monetary compensation, is permitted whégei€k}ions of
law or fact common to class members predominate over any questions affectimglndial
members,” and (2) “a class action is superior to other available methods foafalréfficiently

adjudicating the controversy.” Feld. Civ. P. 23(b)(3); see Collins v. E.I. DuPont de Nemours &

Co,, 34 F.3d 172, 180 (3d Cir. 199/Amchem 521 U.S. at 618 ("Among current applications of
Rule 23(b)(3), the 'settlement only' cldmss become a stock device"). The "factual
determinations necessary to make Rule 23 findings must be made by a preponderance of the
evidence. In other words, to certify a class the district court must finchéhavidence more

likely than not establishes each fact necessary to meet the requiremeuis 28 Rin re

Insurance Brokerage, 552 F.3d at 258 (citations and internal quotations omitted). Adgording




"[c]lass certification is proper only if the [] court is satisfied, aftagarous analysis, that the
prerequisites of Rule 23 are mdd! (internal quotation marks omitted).

"Even if it has satisfie the requirements for certification under Rule 23, a class action
cannot be settled without the approval of the court and a determination that the proposed

settlement is fair, reasonable and adequéta€ Prudential Ins. Co., 148 F.3d at 316 (internal

guotation marks omittedyeeFed. R. Civ. P. 23(e)(2) (stating that a district court may approve a

proposed settlement "only after a hearing and on finding that it is fair, reasosadbl

adequate”). Iin re Insurance Brokeragee Third Circuit affirme the applicability of nine

factors, established in Girsh v. Jepson 521 F.2d 153, 157 (3d Cir. 1975), which are to be

considered when determining the fairness of a proposed settlement. “In catédsrokat
classes, where district courts are certifyingass and approving a settlement in tandem, they
should be ‘even more scrupulous than usual when examining the fairness of the proposed

settlement.” In re Nat'l Football League Players Concussion Injury Li881 F.3d 410, 436

(3d Cir. 2016)as amende(May 2, 2016) (quotindgn re Warfarin Sodium Antitrust Litig.391

F.3d 516, 534 (3d Cir. 2004)).

Finally, as the Supreme Court has observed, when "[c]onfronted with a request for
settlemenbnly class certification, a district court need not inguvhether the case, if tried,
would present intractable management problems, for the proposal is that there beBwt tria
other specifications of [Rule 23] those designed to protect absentees by blocking unwarranted
or overbroad class definitioasdemand undiluted, even heightened, attention in the settlement
context." Amchem 521 U.S. at 620 (citation omittegdeeld. "[I]f a fairness inquiry under Rule
23(e) controlled certification, eclipsing Rule 23(a) and (b), and permittisg diesignation

despite the impossibility of litigation, both class counsel and court would be disatthet



621. Thus, it is important to "apply[] the class certification requirements o§ RGl@) and (b)

separately from [the] fairness determination under R8(e)2'In re Prudential Ins. Co., 148

F.3d at 308.
The parties have stipulated to the certification, for settlement purposes ahly, of
following Rule 23(b)(3) class:
All persons or entities who purchased or otherwise acquired (i) OPT secuwstiieeh
January 14, 2014 and July 29, 2014; and/or (ii) purchased or otherwise acquired OPT
securities pursuant to and/or traceable to OPT's April 4, 2014 follow-on stock gfferin
Excluded from the Class are Defendants, all directors and officers of ORg thei

Class Period, and any family member, trust, company, entity or aftibatteolled or
owned by any of the excluded persons and entities referenced above.

Preliminary Approval Order at 4.
A. Rule 23(a) Factors
The Court first determines whether Plaintiffs have satisfied the preregqudite
maintaining a class action as set forth in Rule 23(a).
1. Numerosity
With respect to numerosity, a party need not precisely enumerate the class ntembers

proceed as a class actiolm.re Lucent Tech. Inc., Sec. Litji807 F. Supp. 2d 633, 640 (D.N.J.

2004). “No minimum number of plaintiffs is required to maintain a suit as a class action, but
generally if the named plaintiff demonstrates that the potential number of fda@xiteeds 40,

the first prong of Rule 23(a) has been met.” Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir.

2001) (citing 5 James Wm. Moore et al., Moore's Federal Practice S 23.22[3][d]jdMat
Bender 3d ed. 1999)).
Here, while the precise number of Settlement Class Iesns unknown, the number

certainly exceeds any number considered practical for joinder. “Impratticdbes not mean



impossibility, but rather that the difficulty or inconvenience of joining all membgthe class
calls for class certificationWekel v. Tower Semiconductor, Ltd83 F.R.D. 377, 388 (D.N.J.
1998) (citation omitted). “There are no specific standards regarding classmdizas not
necessary for a plaintiff to allege the exact number of class members tptbatistimerosity
requirement.in re Centocor, Inc. Sec. Litig. |INo. 98-260, 1999 WL 54530, at *1 (E.D. Pa.
Jan. 27, 1999) (citation omittedinberg v. Wash. Bancorp, Ind.38 F.R.D. 397, 405 (D.N.J.
1990). Here, and as alleged in the Third Amended Class Action Complaint, as of August 31,
2014 the Company had approximately 17.5 million shares outstanding. Therefore, Blaintiff
Counsel believes there are thousands of members in the proposed Class and thus tlek threshol
for a presumption of impracticability is met.
2. Commonality

Commonality requires that “there are questions of law or fact common to tkg ¢tasl.
R. Civ. P. 23(a)(2). The threshold for establishing commonality is straightforijigine:
commonality requirement will be satisfied if the namednpiis share at leagine question of

fact or law with the grievances of the prospective claBsre Schering Plough Corp. ERISA

Litig., 589 F.3d 585, 596-97 (3d Cir. 2009) (quotBapy Neal v. Caseyt3 F.3d 48, 56 (3d Cir.

1994)) (emphasis addedndeed, as the Third Circuit pointed out, “[i]t is well established that
only one question of law or fact in common is necessary to satisfy the commasguitgment,
despite the use of the plural ‘questions’ in the language of Rule 23(al2e’Sthering

Plough, 589 F.3d at 97 n.10. Thus, there is a low threshold for satisfying this requirement.

Newton v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 259 F.3d 154, 183 (3d Cir. 200%);

Sch. Asbestos Litig., 789 F.2d 996, 1010 (3d Cir. 1986) (highlighting that the threshold of

commonality is not high (quotations and citations omitted)).

10



Moreover, this requirement does not mandate that all putative class members shar

identical claimsseeHassine v. Jeffe8846 F.2d 169, 176-77 (3d Cir. 1988), and that “factual

differences among the claims of the putative class members do not defeatatiertifiBaby
Neal 43 F.3d at 56. In that regard, class members can assert a single common complé#int eve
they have not all suffered actual injury; demonstrating that all class membeubjact ®© the
same harm will sufficédassine 846 F.2d at 177-78. “Even where individual facts and
circumstances do become important to the resolution, class treatment is not grédBadey
Neal 43 F.3d at 56.

Courts will usually find commonality if the plaintiffs charge defendantk witommon
course of misconduct particularly where, like here, the misrepresentations appeared in the

Defendants’ public statements that were disseminated to all inveser®.9, In re Schering

Plough Corp./ENHANCE Sec. LitigNo. CIV.A. 8397 DMC/JAD, 2012 WL 4482032, at *4

(D.N.J. Sept. 25, 2012). This case presents numerous questions of law and fact that are common

to all Settlement Class Members, including:

a) Whethe the federal securities laws were violated by Defendants’ acts as alleged
in the Third Amended Complaint;

b) Whether the price of OPT securities during the Class Period were artificially
inflated because of Defendants’ conduct complained of herein; and

C) Whether the members of the Class have sustained damages, and if so, what is the
proper measure of damages?

3. Typicality
Rule 23(a)(3) requires that the representative’s claim be typical of thtsmembers

of the class. “The concepts of comanality and typicality are broadly defined and tend to merge,

11



because they focus on similar aspects of the alleged claMewton 259 F.3d at 182. “Both
criteria seek to assure that the action can be practically and efficiently madh#aid that the
interests of the absentees will be fairly and adequately represeBi@ioly’Neal 43 F.3d at 56;

seeGeneral Tel. Co. of Southwest v. Falcon, 457 U.S. 147, 157 n.13 (1982). Despite their

similarity, commonality- like numerosity -evaluates the sufficiency of the class itself, and
typicality — like adequacy of representatierevaluates the sufficiency of the named plaintiff.

SeeHassine 846 F.2d at 177 n.4; Weiss v. York Hosp., 745 F.2d 786, 810 (3d Cir. t8&4),

denied 470 U.S. 1060 (1985).

Specifically, Rule 23(a)(3) requires that “the claims . . . of the representatitesgéae]
typical of the claims of the class3eeFed. R. Civ. P23(a)(3). Typicality acts as a bar to class
certification only when “the legal theories of the namguesentatives potentially conflict with

those of the absentees.” Georgine v. Amchem Prods., 83 F.3d 610, 631 (3d CilN&226

259 F.3d 183. “If the claims of the named plaintiffs and putative class members involve the
same conduct by the defendamypicality is established regardless of factual differencés.at
184. In other words, the typicality requirement is satisfied as long &segpatives and the
class claims arise from the same event or practice or course of conduct and aos basedme

legal theory._Brosious v. Children’s Place Retail Stores, 189 F.R.D. 138, 146 (D.N.J. 1999);

Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 923 (3d Cir.1992) (“Factual differences

will not render a claim atypical if the claim arises frora #ame event or practice of course of
conduct that gives rise to the claims of the class members, and it is basedaonetiegsl

theory.”).

12



Here, typicality is clearly satisfied since Plaintiff’'s claims arise from the samese of
conduct that gavase to the claims of all other Settlement Class Members and are based on the
same legal theory. Thus, the typicality requirement of Rule 23(a)(3) is met
4. Adequacy

A class may not be certified unless the representative class members “withifeirl
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). “Ryle adémuacy of
representation requirement ‘serves to uncover conflicts of interest betaewa parties and the

class they seek to representti’re Pet Food Prod. Ll Litig., 629 F.3d 333, 343 (3d Cir. 2010)

(quotingAmchem 521 U.S. at 625). Class representatives “must be part of the class and possess
the same interest and suffer the same injury as the class menthédi@tation and internal
guotation marks omitted).
This requirement has traditionally entailed afwonged inquiry: first, the named
plaintiff's interests must be sufficiently aligned with the interestbefabsentees; and second
the plaintiff's counsel must be qualified to represent the class. Generaklvieiét.3d at 800;
Newton 259 F.3d at 187 (same). A named plaintiff is “adequate” if his interests do not conflict

with those of the Class. In re Prudential Ins. Co., 148 F.3d at 312. Pursuant to Rule 23(g),

adequacy of class counsel is coesatl separately from the determination of the adequacy of the
class representatives. Both prongs of the adequacy requirement are dagisfied
(i) Adequacy of the Proposed Class Representative

Lead Plaintiff has no interests that are antagonisticdset of the members of the
proposed Class and has no unique defenses from the proposed Class. Lead Plaggetisaall
have suffered injury in the same manner as other class members as a reseibdaimsf

alleged misrepresentations. Lead Plainsiffherefore an adequate representative of the class.

13



(i) Rule 23(g) Adequacy of the Proposed Class Counsel
Rule 23(g) requires a court to assess the adequacy of proposed class counsel. To that end,
the court must consider the following: (1) the work counsel has done in identifying or
investigating potential claims in the action; (2) counsel’s experience in hactiisgactions,
other complex litigation, and claims of the type asserted in the action; (3) celumestledge of
the applicable law; an@) the resources counsel will commit to representing the tasar

v. Hollywood Tanning Sys., Inc., No. @BY-3826 DMC, 2008 WL 3821776, at *7 (D.N.J. Aug.

12, 2008). Lead Counsel, Levi & Korsinsky, is highly specialized in the field of Seswiass
action litigation, and has efficiently conducted the motion practice and settlesgotiations

involved in this proceeding, and is therefore qualified to represent the Settlerment Cl

B. Rule 23(b)(3) Factors: Common Questions Predominate and tl@ass Is Superior to
Other Methods of Adjudication

After meeting the threshold requirements of Rule 23(a), a plaintiff mustliskttiat the
proposed class meets the requirements of Rule 23(b)(3). To certify a clasRuled2B(b)(3),
the Court must find that: [T]he questions of law or fact common to the members ofsthe cla
predominate over any question affecting only individual members, and that a dlaisssact
superior to other available methods for the fair and efficient adjudication cbntrewersy. Rule
23(b)(3) requires that “a class action [be] superior to other available métindds fair and
efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3). In this case, both
considerations weigh in favor of class certification.

Here, Lead Plaintiff satisfies the predominance and superiorityiar@eRule 23(b)(3).
In determining whether common questions predominate, courts have focused on the claims of

liability against defendantsSeeBogosian v. Gulf Oil Corp., 561 F.2d 434, 456 (3d Cir. 1977).

14



Smith, 2007 WL1217980, at * 9 (citing cases)(“The focus of the predominance inquiry is on
liability, not damages.”). When common questions are a significant aspect ef anchhey can
be resolved in a single action, class cexditiion is appropriate. See 7A Wright, Miller & Kane,
Federal Practice and Procedure: Civil 2d, § 1788, at 528 (1986).

In this securities action, Defendants’ alleged liability arises from O&idsDefendant
Dunleavy’s issuance of false and misleading statements concerning theefiessi of the
PowerBuoy. Whether Defendants’ publicly disseminated press releasesgstisteand/or SEC
filings during the Settlement Class Period omitted and/or misrepresented madesiad the
central issue in this sa and predominates over any individual issue that theoretically might
arise.

Here, the existence of common questions and their predominance over individual issues
are exemplified by the fact that if every class member were to bring an indiaalica,each
plaintiff would be required to demonstrate the same omissions or misrepreseritafiong
liability. Thus, this case is an example of the principle that the predominancenegpuiris
“readily met” in many securities class actions. AmchBg1 U.S. at 625. The Rule sets out
several factors relevant to the superiority inquiry: (A) the interest of menab the class in
individually controlling the prosecution or defense of separate actions; (Bjtdre and nature
of any litigation concerning thcontroversy already commenced by or against members of the
class; (C) the desirability or undesirability of concentrating the litigationeo€lims in the
particular forum; and (D) the difficulties likely to be encountered in the mareagerha class
action. Essentially, the superiority requirement “asks the court to balanagnsnakefairness
and efficiency, the merits of a class action against those of alternatileéevanethods of

adjudication." In re Prudential Ins. Co., 148 F.3d at 316 (internal citations and quotations

15



omitted);In re Warfarin 392 F.3d at 532-33. Many, if not most, of the Class members are
individuals for whom prosecution of a costly damages action on their own behalf is ntte rea
or efficient alternative. The District of New Jersey is an appropriatenftrecause all
Defendants reside here.

As to Rule 23(b)(3)(D), there will be no difficulties in managing this SettlemiassC
This Court balances the fairness and efficiency of certifying a class bgtias pasible
methods of adjudication. Without a class action, investors who have been defraudedibgsec
law violations but whose losses do not run into several million dollars would likely have no

practical recoursesee Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985) (“[m]ost of the

plaintiffs would have no realistic day in court if a class action were ndaalai’) And if
individuals do have the means to litigate their own action, absent a class actiooutthisight

have to try numerouswsuits.Good v. Nationwide Credit, Inc., No. CV 14-4295, 2016 WL

929368, at *8 (E.D. Pa. Mar. 14, 2016gealsoSmilow, 323 F.3d at 41 (“The core purpose of
Rule 23(b)(3) is to vindicate the claims of ... groups of people whose individual claims leeoul
too small to warrant litigation”). Thus, a class action is the superior method ofcadijodiand
satisfies Rule 23(b)(3).

Moreover, solely for the purposes of settlement, Defendants do not dispute thasthe Cla
should be certified in accordance with Rule 23(b)(3).

Finally, when confronted with a request for settlement-only clas$icaitn, the Court
need “not inquire whether the case, if tried, would present intractable manageoaidems . . .
for the proposal is that there be no triaRfnchem 521 U.S. at 620.

Having weighed all the factors and considered all the requirements otettisation,

the Court finds that it is appropriate to certify the class for settlement purposes.

16



VI. ADEQUACY OF NOTICE

The Court ruled in the Piglinary Approval Order that the classtice materials and the
proposed method of dissemination (by fekiss mail and publication) met the requirements of
due process, Rule 23 of the Federal Rules of Civil Procedure, and the PrivateeSecurit
Litigation Reform Act of 1995 (the “PSLRA”), “constitute[d] the best notice practicable under
the circumstances, and constitute[d] due and sufficient notice to all persorei¢atglich
notice.” Now that notice has been provided to the Class, the Court reatrearlier findings
concerning the adequacy of the Notice Program.

Where, as here, the parties have sought simultaneously to certify a setttéaes and
settle a class action, the Court must consider Fed. R. Civ. P. 23(c)(2)’'s noticemeoug dr
class certification as well as Rule 23(e)’s notice requirements for settlemdismissal.See,

e.q., In re Prudential Ins. Co., 148 F.3d at 326-27.

For classes certified under Fed. R. Civ. P. 23(b)(3), such as the Class in this action, Rule
23(c)R)(B) requires “the best notice that is practicable under the circumstamceding
individual notice to all members who can be identified through reasonable effort Ruldalso
prescribes that the notice state “(i) the nature of the action;€digefinition of the class
certified; (iii) the class claims, issues, or defenses; (iv) that a class merapenter an
appearance through an attorney if the member so desires; (v) that the daxtiwile from the
class any member who requests exchus{ui) the time and manner for requesting exclusion; and
(vii) the binding effect of a class judgment on class members under Rule 23(&i(3Rule
23(e) is less specific, requiring only that notice of a proposed settlemenebe'igi a
reasonable mnner.” Thus, if the notice satisfies Rule 23(c), it will also satisfy Rule.Z3¢e,

e.d., In re Global Crossing Sec. & ERISA Litig25 F.R.D. 436, 448 (S.D.N.Y. 2004). The
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Constitution’s Due Process Clause also imposes certain minimum noticeneepiis. As the
Supreme Court has observed, however, the “mandatory notice pursuant to [Rule 23(c)(2)] . . . is
designed to fulfill requirements of due process to which the class action proceafureusse

subject.” Eisen v. Carlisle & Jacquelidl17 U.S. 156, 173-74 (1974) (quoting Fed. R. Civ. P.

23, 1966 Amendment Advisory Comm. Note to Subdiv. (d)(2)). Due process considerations are
therefore satisfied if the notice conforms to Rule 23(c)(2).
Additionally, the Securities Act, in provisions addsdthe Private Securities Litigation
Reform Act of 1995 (“PSLRA”), imposes certain notice requirements fegaly for settlements
of securities class action§eel5 U.S.C. 8 77z-1. The PSLRA requires that the notice contain
the following information:
. Statement of recovery “[tlhe amount of the settlement proposed to be distributed
to the parties to the action, determined in the aggregate and on an average per share
basis”;
. Statement of potential outcome of castlie amount of damages per share
recoverable if the plaintiffs were to prevail on every claim, but, if the gaatie unable
to agree on damages, “a statement from each settling party concerningéha issues
on which the parties disagree”;
. Statement of attorneys’ fees statemet of fees and costs to be applied for in the
aggregate and on an average §iare basis;
. Identification of lawyers’ representativeshe name, telephone number, and
address of counsel available to answer questions; and
. Reasons for settlement|a] brief statement explaining the reasons why the

parties are proposing the settlement.”
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Id. The notice must also include a cover page summarizing all of these tlopics.
A. Best Practicable Notice Methodology

Rule 23(e)(1)(B) requires the Court tivett notice in a reasonable manner to all class
members who would be bound by a proposed settlement, voluntary dismissal, or compromise.
The notice procedure sought to reach the greatest number of Class memberes. Pagsibsant to
the Preliminary Approval Order, the Claims Administrator disseminated 19,52&eNR#ckets
to potential Class members and nominees. Peters Decl. at 8. In addition, thee Claim
Administrator published the Summary Notice on the national editi®RdNewswiren July 1,
2016 and, since that same date, has been administratinghal247-daysperweek website and
Toll Free Phone Service to field OPT shareholder questions. Peters Decl1ét $%9of
October 31, 2016, the deadline for timely objections, Lead Plaintiff had received orteoabjec
from Objector DaniellObjector Daniel indicated at the November 14 hearing thiaatie
recently moved, but was able to obtain a copy of the class notice from the adroirsstrat
website.

This notice program was clearly “the best notice practicable under the circumstances
including individual notice to all members who can be identified through reasonabt¢ effor
Eisen v. Carlisle & Jacquelim17 U.S. 156, 173 (1974), and meets the requirements of Fed. R.
Civ. P. 23(c) and (e) and due proc&se, e.g.seeZimmer Paper Products, Inc. v. Berger &
Montague, P.C.758 F.2d 86, 90 (3d Cir. 1985) (“It is well settled that in the usual situation
firstclass mail and publication fully satisfy the notice requirements of kexthAE. Civ. P. 23 and

the due process clause.”).
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B. Sufficient Content of the Notice

The potential Class Members will have received the “best notice that is practicdéte un
the circumstances” as required by Rule 23(c)(2) if the notice “containfglisnf information to
enable class members to make informed decisions on whether they should take stepstto pr
their rights, including objecting to the settlement or, when relevant, opting out@ése’ In

re Nat'l Football League Players Concussion Injury Lit#21 F.3d 410, 435 (3d Cir. 2016)

(internal quotations omitted).

Here, the Notice detailed the Settlement and the releases that would be exchanged,;
summarized the history of the litigation; described the parties and the Classselisthes
settlemennegotiations; detailed the Plan of Allocation; detailed the procedure fag Rlioofs
of Claim and provided the deadline for filing (October 31, 2016); detailed the maximum amount
that Plaintiff's Counsel would seek in attorneys’ fees (33%) and reimbuns@fmexpenses for
prosecuting the Action ($25,000); detailed the reasons for the settlement; de€taibe
members’ right to request exclusion from the Class or appear through personal abilnese
choosing and/or to object to the Settlement, Plan of Allocation and/or request foeydtdees
and reimbursement of expenses; provided the deadlines for asserting thed®©cgstter 31,

2016) and procedures for doing so; provided the date, time, and location of the Final Approval
hearing and th&ettlement Class Members have the right to attend and be heard; and provided
addresses, a tdltee telephone number and a website where Class members could obtain
additional information. The Notice also contained a statement of the averagerpearshan

that the Settlement represents to the total number of damaged shares in thesGissseat that

there is no agreement on the amount of damages; identification of the attomtbgsdass; and
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the reasons for the Settlement. Accordingly, the ndtidke Class met all requirements of Rule
23(c) and (e), 15 U.S.C. §78u-4(a)(7) of the PSLRA, and due process.
VII. FINAL APPROVAL OF SETTLEMENT

At the outset, the Court expresses that the law encourages and favors settdemént
actions in fedelacourts, particularly in complex class actiors.re Warfarin 391 F.3d at 535;

seeln re General Motorsh5 F.3d 768, 784 (3d Cir. 1995)("the law favors settlement,

particularly in class actions and other complex cases where substantial jasiciaices can be
conserved by avoiding formal litigation™). Accordingly, when a settlensergiached on terms

agreeable to all parties, it is to be encouraged. Bell Atlantic Corp. v. Bolger, 2F.3d 1304, 1314

n.16 (3d Cir. 1993). The Third Circuit applies ‘artial presumption of fairness in reviewing a
class settlement when: (1) the negotiations occurred at aighiefngth; (2) there was sufficient
discovery; (3) the proponents of the settlement are experienced in similar ljgattb(4) only

a smallfraction of the class objectedIh re Nat'| Football League821 F.3d at 436 (internal

guotations omitted). This presumption applies even where, as here, “the settlegoéations

preceded the actual certification of the class . .. .” In re Wiau$mdium Antitrust Litig, 391

F.3d 516, 535 (3d Cir. 2004).

This action was actively litigated since its inception in June 2014 before amagtee
inprinciple was reached in April 2016 to resolve the Litigation. The Settlensrite@ from
arm’slengh negotiations between highly experienced and capable counsel after significa
investigation and litigation, with the substantial assistance of Mr. Bruednkan, Esq. The
principal lawyers involved in the settlement negotiations are all well knowthdoreffective
representation of their clients, and have many years of experience in theupoosalefense,

and resolution of complex securities actions. Importantly, the parties oohedan
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agreementin principle to settle after a{fd#ly formal mediation session followed by a number of
telephonic negotiation sessions with Mr. Bruce Friedman, Esq. Declarationhaildid. Porritt
(the “Porritt Decl.”) at 12382. “[T]he participation of an independent mediator in settlement
negotiations virtuajt insures [sic] that the negotiations were conducted at arm’s length and
without collusion between the partiesviroPharmag 2016 U.S. Dist. LEXIS 8626, at *24
(citation omitted)Bredbenner v. Liberty Travel, In@9-905, 2011 WL 1344745, at *10 (D.N.J.
Apr. 8, 2011) (independent mediator’s involvement in settlement negotiations “virnslnes
that the negotiations are conducted at arm’s length and without collusion betwpartite®);

See D’Amato v. Deutsche Ba@86 F.3d 78, 85 (2d Cir. 2001) (“[A] . . . mediator’s involvement
in . .. settlement negotiations helps to ensure that the proceedings were fragsafrcathd

undue pressure.”).

Nevertheless, a class action settlement may not be approved under Rule B8(g)avit
determination ¥ this Court that the proposed settlement is "fair, reasonable and ade§eate.”
In re Cendant, 264 F.3d at 23EealsoFed. R. Civ. P. 23(e)(1)(A). The Third Circuit has on
several occasions stressed the importance of Rule 23(e), noting that 'tibeadiatt acts as a
fiduciary who must serve as a guardian of the rights of absent class mermber$General
Motors, 55 F.3d at 785 (citations and quotations omitssBalsoAmchem 521 U.S. at 623
(noting that the Rule 23(e) inquiry "protects unnamed class members from unjustior unfai
settlements affecting their rights when the representatives become fdedhezfore the action
is adjudicated or are able to secure satisfaction of their individual claimmsdiympromise™)
(citations omitted). ldwever, in cases such as this, where settlement negotiations precede class
certification and approval for settlement and certification are sought simultpeite Third

Circuit requires district courts to be even "more scrupulous than usual" whemgxathe
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fairness of the proposed settlemefeeln re General Motorsh5 F.3d at 805. This heightened

standard is intended to ensure that class counsel has engaged in sustained advoghowtthrou
the course of the proceedings, particularly in settlemegobtiations, and has protected the

interests of all class members. $eee Prudential Ins. Co., 148 F.3d at 317.

As this Court observed earlier, the Third Circuit has articulated a set ofGirsd “
factors” that courts should consider when determining the fairness of a propieacese:

(1) the complexity, expense and likely duration of the litigation;

(2) the reaction of the class to the settlement;

(3) the stage of the proceedings and the amount of discovery completed,;

(4) the risks of establishing liability;

(5) the risks of establishing damages;

(6) the risks of maintaining the class action through the trial,

(7) the ability of the defendants to withstand a greater judgment;
(8) the range of reasonableness of the settlement fund in light of the best possible

recovery; [and]
(9) the range of reasonableness of the settlement fund to a possible recowgryandil
the attendant risks of litigation.

Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975) (internal quotations omitted); see, e.g., Inre

Johnson & Johnson Deriv. Litig., 900 F. Supp. 2d 467, 479-85 (D.N.J. 2012) (reciting and

applying theGirshfactors). “The settling parties bear the burden of proving thagittsé factors

weigh in favor of approval of the settlement.” In re Pet Food Pré6d9.F.3d at 350. “A district

court's findings under th@irshtest are those of fact.” In re Nat'l Football Legdgt®l F.3d at

437,as amende(May 2, 2016).
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SinceGirsh, the Third Circuit has held that, “because of a ‘sle@rge in the nature of

class actions’ aftegirshwas decided thirtfive years ago, it may be helpful to expand @iesh

factors to include, when appropriate, the following estusive factors”:
[1] [T]he maturity of the underlying substantive issues . . . ; [2] the existartte
probableoutcome of claims by other classes and subclasses; [3] the comparison between
the results achieved by the settlement for individual class or subclass mambéne
results achieved or likely to be achieved fer other claimants; [4] whether class or
subclass members are accorded the right to opt out of the settlement; [5] whether a
provisions for attorneys’ fees are reasonable; and [6] whether the procedure for
processing individual claims under the settlement is fair and reasonable.

In re Pet Food Prods., 629 F.3d at 350 (quoting In re Prudential Ins. Co., 148 F.3d at 323).

“Unlike the Girshfactors, each of which the district court must consider before approving a class

settlement, th@rudential considerations are just that, prudentibd.fe Na'l Football League

Players 821 F.3d at 437 (internal quotations omitted). Girsh and_Prudentidiactors are well

established law and their continued application in the class settlement costbreha

reaffirmed by Third Circuit as recently as Apsflthis yearSeeln re Nat'| Football League

Players 821 F.3d at 437.
The proposed settlement here satisfieg@Ghmshfactors as well as the applicable
Prudential considerations.
A. Complexity, Expense, and Likely Duration of Litigation
The firstGirsh factor captures “the probable costs, in both time and money, of continued

litigation.” In re Gen. Motors, 55 F.3d at 812. “By measuring the costs of continuing on the

adversarial path, a court can gauge the benefit of settling the claim aniitdigettlement is
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favored under this factor if litigation is expected to be complex, expensive anddimuming.”

In re Royal Dutch/Shell Transp. Sec. Litig008 WL 9447623, at *17 (D.N.J. Dec. 9, 2008). If

not for this Settlement, the case would heoetinued to be fiercely contested by all parties.
While Plaintiff's Counsel have already expended substantial amounts of time ang tooegch
the point of settlement, further significant time and expenses would be incurred tetsopnpt
trial proceedings and conduct a trial. Moreover, even if the jury returreadeable verdict after
trial, there is no question that any verdict would be the subject of numerousgloattions
and a complex multyear appellate process. This is especially true because only a few Private
Securities Litigation Reform Act of 1995 (“PSLRA”") cases have proceedi@dtoand many of
the issues specific to the application and effect of certain provisions obtlieAPare novel,
with little or no appellate authority imgreting them. Taking into account the likelihood of
appeals, absent this Settlement, this case likely would have continued for gpétes ttie best
efforts of the Court and the parties to speed the process.

Thus, “[i]t is safe to say, in a case of th@mplexity, the end of that road might be miles and
years away.In re Chambers Dev. Sec. Liti@12 F. Supp. 822, 837 (W.D. Pa. 1995). As a
result, the Settlement secures a substantial and certain recovery ftaghe@iminished by
further expenseand without the delays, risks, and uncertainties of continued litigation.

Even if the Class recovered a larger judgment after trial, which is centainly
guaranteed, the additional delay, through summary judgment, trial, post-tnahsaind the
appellate process, would deny the Class any recovery for years. The Sdtdeoures a
substantial and certain benefit for the Class in this highly complex and contestad a
undiminished by further expenses, and without the delay, risk, and uncertainty of continued

litigation. See, e.g., Prudential Sajé18 F.3d at 318 (settlement was favored where “the trial of
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this class action would be a long, arduous process requiring great expenditumesaoid
money on behalf of both the parties and the ¢purt
This factor supports approval.
B. Class’s Reaction to Settlement
The secondsirsh factor “gauge[s] whether members of the class support the settlement.”

In re Prudential Ins. Co., 148 F.3d at 318. A lack of significant objections by cladsensem

weighs in favor of approving the settlemdntre Linerboard Antitrust Litig 296 F. Supp. 2d

568, 578 (E.D. Pa. 2003)(“unanimous approval of the proposed settlement[ ] by the class
members is entitled to nearly dispositive weight in this court’s etrafuaf the proposed

settlement.”)see also Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1313, n.15 (3d Cir. 1993) (stating

that “silence constitutes tacit consent to the agreement” where 30 objectors mubairaately

1.1 million shareholders was considered an “infinitesimal number”).

The deadline to object to the settlement in this case was October 31, 2016. Here, 19,525
notices of the Settlement were mailed to potential Class Members, a summary nstice wa
published on th®R Newswirgand settlemerdocuments were posted on the Claims
Administrator’'s website. Peters Decl. at {18, 9, 16. To date only one objectiorehdsdakto
the settlement. “The vast disparity between the number of potential class mevhbaeceived
notice of the Settlemeiaind the number of objectors creates a strong presumption that this
factors weighs in favor of the Settlemer@éndant 264 F.3d at 235.

Although the Court founthat the reaction of the Settlement Class has been favorable
overall, supportig final appreal, the Court, nevertheless, heard argument from Objector Daniell

andaddressd theconcerns raised kyis objections to theettlementat the November 14
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hearing Although the Court set forth its reasoning on the record at length, | willyoresferae
it below.

As an initial matter, Lead Plaintiff initially challenged Objector Daniell’s stamtb
object on the basis of his failure to provide proof of claim and documentary proof to the
Settlement Administrator. In response, Objector Daniell has provided the Cthudopies of
trade notifications for purchases executed during the class @enbtestified, under oath, at the
November 14 hearing that he was the sole beneficial owner of the account on behahdhe
trades were executed, tha had documentary proof of ownership on his home computer, and
that he had mailed by regular first class mail documentary proof of ownerghgd@ims
administrator in this casen October 29, 2016. Considering Objector’s testimandthe
attached trde notifications, the Court is satisfied that Objector is at least alleged to have
purchased 211,097 shares of Ocean Power common stock at a cost of $870,871.62 between
March 14 and March 27, 2014 ddring the class periodlead Counsel also stated on theord
that Objector had at least made a prima facie showing of owne@bjgctor thus has standing
to object to the proposed settlement. The Court instructed Objector Danielibheiekis proof
of claim directly to Lead Counsel, because, as of the afathe hearing, Lead Plaintiff
represented that the claims administrator had not received Olggatoof of claimObjecbr
Daniell raisedour objections to the settlement.

First, Objector Daniell assedthat Plaintiff's counsel performed an ingdeate
investigation into the claims and defenses being asserted actits. Objector Daniell asserted
that Lead Plaintiff failed to accuse Ocean Power of issuing false andleadiig) press releases
for the purpose of inflating its stock price or procuring government grantd) wésalted in a

lower recovery in the settlemeid. at 3, 6-8. This Court disagrees, as Plaintiffs’ Third
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Amended Class Action Complaint (the “Complaint”) identified numerous presseslialleged
to be false and/or matatly misleading.

For example, the Third Amended Complaint challenged press releases relatedrio O
Power’s utility-scale “Power Buoy,” development milestones Ocean Power supposedly achieved
in connection with the utilitgcale “Power Buoys,” Ocean Povgereceipt of funding from the
Australian government, and Ocean Power’s ability to raise capital fraa@investors through
public offeringsSeee.g, Complaint at 149-50, 51-52, 112-13, 114, 117, 120, 178-79, 187.
With regard to each of these stiaents, Plaintiff argued why they were false or misleading and
alleged that these statements were made with sci@aee.g, Complaint at §176-78, 81, 83,
85-86, 95, 99-102, 105. Each of these factual allegations supported Plaintiff's theory of the
cae—that Ocean Power allegedly misrepresented the status of its business ito geherate
additional investment. Objector Daniell's position that these allegationsaatequate or should
have been supplemented with additional allegations is unpersuasiv

The Court also rejects Objector Daniell’s argument that additional atiagavould have
netted a better settleme The proposed settlement represents a recovery of approximately 15%
of total shareholder damages. Specifically, Plaintiff's expert estimated antelgs of
$18,913,149 for the claims under the Exchange Act and $6,999,389 for claims under the
Securities Act. Porritt Decl. at { 66. The cash settlement alone, therefoeserdp a recovery
of almost 12% of the total damages that LekihBff's expert estimated could have been
recovered if Plaintiffs were completely successful on all issues of liahiltydamages in the
action. Id. Additionally, Lead Plaintiff represents that, as of November 4, 2016, the 380,000
shares of OPT stock called for in the settlement have a market value of agebxi®836,000,

another 3% of the total potential recovery. Dkt. No. 90, p. 1.
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As the Court will address in its discussion of range and reasonableness, thiazowell
the 8.6% median settlemevalue of cases with similar investor losses according to NERA
Economic Consulting’s “Recent Trends in Securities Class Action Libiga#015 FullYear
Review,” and above the median in cases with similar investor losses accordmmgéosthne
Research’s analysis in “Securities Class Action Settlements: 2015 Reviewalydig” Lead
Plaintiff has submitted excerpts from both reports for the Court’s consideratithre &bsence of
any contradictory support from Objector Daniell, this Court canneteagith his assertion that
the proposed settlement is “less than half of standard settlements in egduitd cases.”
Objection at 12.

Moreover, as the Court will discuss in its consideration of the Prudéattals, there
were adequate oqut rights in this case, such that if Objector Daniell were dissatisfied with
Plaintiff's prosecution of the case, he would have been free to opt-out of the classsaadnis
claims individually. Having failed to do so, his belated criticism of Plaintiff’s litayastrategy
is not well taken.

Second, Objector Daniell assertbdt the settlement and plan of allocation “fail to
account” for a reverse 10:1 stock split that Ocean Power executed on October 28, 2015.
Objection at 13. Objector Daniell appedto argue that payouts under the settlement and plan of
allocation will be affected by the reverse stock split, such that class newib@held onto their
stocks until after the split will be disadvantaged relative to class members, ditd°Lantiff
FiveMore, who sold their shares before the split. The Plan of Allocation sets forthiaimatr
which estimated per share recovery can be found by selecting a ronwupaseithie time within
the class period in which shares were purchased and a column based upon the time period in

which shares were sold. See Plan of Allocation, Dkt. No. 87-1, p. 4. Objector Danied tdaim
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have purchased OPT shares in March 2014. From the matrix in the Plan, therefoudd it
appear that someone in Objector’s position ceuxiolect to reclaim $1.18/share if the shares were
sold any time after July 29, 2014. Objector’s argument thus sgapeabe that those class
members selling after the October 28, 2015 reverse stock split will only b abt®ver one
tenth the amountgy share as those, like FiveMore, who sold before the reverse split because
they will only be awarded $1.18 per share sold after July 29, 2014 (including the period after
October 28, 2015), and, after the reverse split, they will only be able to sell one tamiimther
of shares that they originally purchased during the class period.

Lead Plaintiff responed that “[a]n individual's recoverable loss under the plan of
allocation is not affected by whether he or she sold stock after the end ofsthpeili@d.” Dkt.
No. 90, p. 11. The Court agrees that this is the plain reading of the Plan of Allocasariedri
that the per share recovery detailed in the Plan of Allocation refers to repeveshare
purchased during the class period. The challengeslse stock split, taking place over a year
after the close of the class period, has no effect on the number of purchased shdries fo
class members may be compensated

Third, referring once again to the reverse stock split, Objector Daniell atgatettie
notice documents sent to potential class members misstate the number of @eeashares
provided under the terms of the settlement. Objection at 14. Objector Daniell regchptaiz 2
of the Stipulation of Settlement as allowing Ocean Powegdace the number of shares to be
provided in the settlement in light of the reverse stock split that occurredobed@015.
Objection at 15 (quoting Stipulation of Settlement [Dkt. 81] 1 2.2) (“However, the number of
shares constituting the OPT Setitlent Stock will be adjusted to account for stock splits, reverse

stock splits and other similar action taken by OPT before distribution to Clambavig").
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Because the reverse split was 10:1, Objector Daniell ditpae Defendant Ocean Power will be
able to provide only 38,000 shares to satisfy the settlement, instead of the called for 380,000.
Lead Plaintiff contended that the October 2015 reverse split did not affect thermafmbe
shares that will be paid as part of the settlement. In support of its contention |die&tf Ras
provided Defendant Ocean Power’s form 10-Q from September 2016, which states that the
number of shares to be provided remains 380,000. See, e.g., Ocean Power Rodiatdd)-
September 12, 2016, pp. 19, 35 (“The Stipulation ides; among other things, for a settlement
payment by or on behalf of the Company of $3,000,000 in cash . . . and the issuance by the
Company of 380,000 shares . . .."). As formQ®-are certified by the filing company to be
accurate and complete, this@t is satisfied that § 2.2 of the Stipulation of Settlensanhot be
read to allow for a reduction in the number of shares fmalmbas part of the settlement.
Furthermore, the Court confirmed on the recatrthe November 14 hearing thhis is the
correct interpretation of the stipulation, and that, indeed, 380,000 shares of OPT stock will be
part of the common fund to be distributed to class members, based upon the plan of allocation.
Fourth and finally, Objector Daniell assertedt Lead Plaintiffailed to adequately
represent the class. Objector Daniell’s argument apdéabe that Lead Plaintiff FiveMore is
not a sophisticated investor, as evidenced by poor investment decisions in the past,Laadithat
Plaintiff sold a significant portion afs shares in Defendant Ocean Power in October 2015,
before the reverse stock split, causing its interests to fall out of alignmentthethctass
members retaining their shares. As to the first point, whether Lead Plgain&Wore has
consistently magel wise investment choices has no bearing on its ability to represent a class in a
securities fraud case in which it alleges to have suffered the same injury, amgensnner as

other members of the clagss to the second point, because Lead Plainéff iemonstrated and
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represented on the record that the October 2015 stock split had no impact on either the number of
shares for which class members may be compensated or the number of shares toybe paid b
Defendants as part of the settlement, Objectonbasgaised any basis for a conflict of interest
between Lead Plaintiff and the class that would undermine this Court’s adenpatcy.f

In addition to opposing Objector Daniell’'s submission, Lead Plaintiff also ask€ thirt
to take note of Objectordhiell’s status as a “professional objector,” motivated primarily by a
desire to obtain money in addition to any pro rata amount to which he might be entitlethender
plan of allocation, which is prohibited under the Securities Exchange Act of 1934adethby
the Private Securities Litigation Reform Act of 1998e15 U.S.C. 878uHa)(2)(A)(vi). In
support of its contention, Lead Plaintiff has attached copies of correspondencenbletad
Counsel and Objector Daniell in which Objector Daniell appears to offer not to abjbet t
settlement in exchange for Defendant Ocean Power separately compensating Oljeiet]
for his losses. Lead Plaintiff also asks the Court to take judicial notice oftGbjzaniell’s

objections in In re Sourcefire, Inch&eholder LitigationNo. 13ev-02271-JFM, Dkt. No. 60

(D. Md. April 4, 2014):Williams v. LA Fitness Int'l LLG No. BC385623 (L.A. County Sup. Ct.

March 22, 2010); and Kim v. Leap Wireless International, No. 37-2013-584BRT-CTL

(San Diego County Sup. Ct. October 27, 2014).

As an initial matter, Objector Daniell seeks to exclude the correspondence between
Objector and Lead Counsel, Lead Plaintiff, and others as settlement commusicader Fed.
R. Evid. 408. Rule 408 does not apply to the correspondence at issue here. As the Third Circuit
has long held:

The application of the rule is limited to evidence concerning settlement or aomprof

a claim, where the evidence is offetecestablish liability, or the validity omaount of
the claim. Additionally, Rule 408 has been interpreted as applicable to an aspugédi
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or at least angparent diference of view betwedhe parties concerning the validity or
amount of a claim.

Affiliated Mfrs., Inc. v. Aluminum Co. of Am., 56 F.3d 521, 526 (3d Cir. 1995). Rule 408 does

not apply to Objector’s correspondence with Lead Plaintiff, therefore, bet¢alossinot relate

to the settlement or compromise of any claim or actual dispute between the @dnjegesor and
Lead Plaintiff are aligned irhis case in seeking recovery from Defendants. Objector does not
purport to have a claim against Lead Plaintiff, instead, only threateningnopatto delay the
settlement in this case as a putative class member. Moreover, even were thaications at
issues “settlement communications” as Objector Daniell contends, this Cousitheopermitted
to consider them in evaluating the reasonableness of the settlement indhesaapurpose not

proscribed by the Rul&ee Lohman v. Duryea Borough, 574 F.3d 163, 167 (3d Cir. 2009)

(“Rule 408 does not bar a court's consideration of settlement negotiations in itssapialyhat
constitutes a reasonable fee award in a particular Bgsts terms, Rule 408 requires exclusion
of evidence of such negotiations when offered to prove liability for, invalidity @mmunt of a
claim that was disputed as to validity or amount, or to impeach through a prior it@ansis
statement or contradiction.”); id. at 167-68 (such communications may be used toeetveduat
relative success of the litigation in evaluating the reasonableness of settlemen

Turning to Lead Plaintiff's argument, it is true that the “[flederal courtsrareasingly

weary of professional objectors.” In re Royal Dutch/Shell Transp. Ség., Nio. CIV.A. 04-374

JAP, 2008 WL 9447623, at *30 (D.N.J. Dec. 9, 2008) (quotation omitted). Class action
settlements are more and more frequently delayed by “‘canned’ objectexhbyiprofessional
objectors who seek out class actions to simply extract a fee by lodgingcgankelpful

protests.Devlin v. Scardelletti536 U.S. 1, 23 (2002) (Scalia, J., dissenting) (quotation
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omitted).See alsdn re Initial Pub. Offering Sec. Litig728 F. Supp. 2d 289, 295 (S.D.N.Y.
2010) (professional objectors “verinine the administration of justice by disrupting settlement
in the hopes of extorting a greater share of the settlement for themsel\thsiactients.” Yet,
the courts in this district have “still given these objections full consideraiMardcallov.

Massachusetts Mut. Life Ins. Co., 226 F.R.D. 207, 240 (D.N.J. 2005). As is often the case in

matters raised by serial or professional objectors, however, this Court hashiautite
substance of all of the objections submitted to the Court are withext.” Id. For example, the
substance of his first objection is that Lead Counsel failed to adequatelglttigacase. In his
first electronic mail message to Le@dunsel on May 23, 2016, however, Objector Daniell
stated “I've reviewed the settlement in this case. Let me state at the outsétavanb desire to
do anything that could prevent or delay the settlement of this case or yourdemsehagainst
[Ocean Power] is meritorious and you’ve litigated it admirably.” Lead Rfs\Repl. Ex. A. In
the same message, Objector Daniell went on to state that his desire in objectirsgpttaiment
was “to work out my concerns over FiveMore/FiveT in this cgsedy of an agreement
separate and apart from the class settlement.” Id.

Finally, as the Court observed on tieeord,Objector Danielk remaning substantive
objections appeaooted ina fundamental misunderstanding of pian of allocation
Accordingly, his objections are not well takemd are rejected by this Courideed, upon this
Court confirming, in open court at the hearing on Novembethidthe correct interpretation of
the stipulation is that the reverse stock split in October 2015 hef$anbon the allocations to be
made from the cash portion of the settlement fund, nor does it in any manner diminish the

380,000 shares of OPT stock that will be distributed to class members according to the plan of
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allocation, Mr. Daniellvithdrew his objections on thedases as well as the adequacy of Lead
Plaintiff FiveMore serving as the claspresentative
C. Stage of Proceedings and Amount of Discovery Completed

The goal of the thir@Girshfactor is to “capture[] the degree of case development that

class counsel accomplished prior to settlement. Through this lens, courts caringeteneher
counsel had an adequate appreciation of the merits of the case before negdtiaengendant

Corp. Litig., 264 F.3d 201, 235 (3d Cir. 200%jt(hg General Motors5 F.3d at 813). “Even

settlements reached at a very early stage and prior talfdistovery are appropriate where
there is no evidence of collusion and the settlement represents substantissioosday both
parties. . .. Indeed, courts in this district have approved settlements while thesasdhe

pretrial stage and formaliscovery had not yet commenced.” In re Johnson & Johnson, 900 F.

Supp. 2d at 48A4ccord, e.qg., In re Nat'| Football Leag@21 F.3d at 436-37 (“To the extent

objectors ask us to require formal discovery before presuming that a settiefagnivedecline
the invitation. In some cases, informal discovery will be enough for class comasskss the
value of the class claims and negotiate a settlement that provides fagn=atipn.”). Courts in
this Circuit frequently approve class action setéat despite the absence of formal discovery.

See, e.g., Schuler v. Medicines Co., No. CV 14-1149 (CCC), 2016 WL 3457218, at *7 (D.N.J.

June 24, 2016) (approving settlement prior to discovery because of counsel’s investigaten);

Johnson & Johnson, 900 F. Supp.2d at 483 (“Even settlements reached at a very early stage and

prior to formal discovery are appropriate where there is no evidence of aolarsil the
settlement represents substantial concessions by both parties.”)
Here, Plaintiff and his counsel had a sufficient understanding of theirscénthdefenses

in this action. Although there has been no formal discovery, Plaintiff's Counsel hagl ampl
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information to evaluate the prospects for the Class and to assess the fairnesSettlé¢mentn
this Litigation both the knowledge of Plaintiff and Plaintiff's Counsel and the pdicgs
themselves reached a stage where an intelligent evaluation of the stredgifeaknesses of the
Class’s claims and the propriety of the Settlement coulddzEenBy the time the Settlement was
reached, Plaintiff's Counsel had the benefit of their extensive pre-filirestigation; opposed

Defendants’ motion to dismiss; and filed multiple amended complaints. Porritt Deft1.6:28]
Counsel also participated in a formal mediation session with Mr. Bruce Frne@®sa where the

strengths and weaknesses of the Class’ claims were fully vietted 2936. Prior to the
mediation, Plaintiff and Defendants provided written submissions to Mr. Friedmalindetaeir
positions on the liability and damages of the case, and highlighted the factuedalnddues in
dispute. There is no question that Plaintiff and Plaintiff's Counsel were in ameexgeisition

to evaluate the strengths and weaknesses of the claims asserted and defenses raised by
Defendants, as well as the substantial risks of continued litigation and theepyropsettiement.
Having sufficient information to properly evaluate the case, the Litigatamsettled on terms

highly favorable tdhe ClassSee, e.qg., In re Johnson & Johnson, 900 F. Supp. 2d at 482-83

(approving derivative settlement without formal discovery, but where the pagtie®ngaged in
informal sharing of documents” and “extensive motion practice” and where fiticsiunsel
had reviewed publicly available materials and consulted with experts).
D. Risks of Establishing Liability and Damages

“The fourth and fifth Girsh] factors survey the potential risks and rewards of proceeding
to litigation in order to weigh thigkelihood of success against the benefits of an immediate

settlement.”In re Johnson & Johnson, 900 F. Supp. 2d at 483 (internal quotations omitted). “By

evaluating the risks of establishing liability, the district court can examinethdaotential
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rewards (or downside) of litigation might have been had class counsel electigzte lite

claims rather than settle thenGeneral Motors55 F.3d at 814. In making this assessment,

however, “a court should not conduct a mimd and must, to a certaextent, give credence to

the estimation of the probability of success proffered by class coumsek’Lucent Techs., Inc.

Sec. Litig, 307 F. Supp. 2d 633, 644-45 (D.N.J. 2004) (internal quotations omitted). In complex
cases, “[t]he risks surroundirgtrial on the merits are always considerablg€iss v.

MercedesBenz of N. Am899 F. Supp. 1297, 1301 (D.N.J. 1995).

1. Liability

While Plaintiff believes that there was a strong case as to liability, as in evepjeco
case of this kind, they faced formidable obstacles to proving Defendants’ liabdigstablish a
810(b) claim, plaintiffs must prove that defendants: (1) made a misstatensenommission of a
material fact; (2) with scienter; (3) in connection with the purchase oofalsecuity; (4) upon
which the plaintiffs reasonably relied; and (5) that proximately causgditiuries.In re IKON
Office Sols., In¢.277 F.3d 658, 667 (3d Cir. 2002).

Plaintiff alleged that Defendants issued false and misleading statemernt©&30s!
products. Specifically, Plaintiff claimed that OPT’s utilggale “Power Buoy” was
technologically deficient and incapable of performing in the manner represeribeddndants
during the class period. Plaintiff and other members of the Settlement Clelsagaa OPT
common stock based upon these alleged misrepresentations and/or omissions.

Plaintiff maintains that on June 10, 2014, investors began to discover that the status of the
Company’s products was not as it seemed when OPT announced thairiedh#d Chief
Executive Officer, Dunleavy, and was commencing a special internal iratgstignto certain

statements made by Dunleavy during his tenure. OPT purportedly releaked ifufdrmation
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about the true status of its products when, on July 14, 2014, it announced that it was terminating
the Company’s largest and most important development project, the Victoria \"ogeet,R-and
refunding the Australian Government several million dollars in connection tiler&m July

29, 2014, the Company revealed to investors that it was discontinuing development and
production of the particular “Power Buoy” product at issue in this lawsuit.

In connection with each of the above disclosures, Plaintiff alleges that he and other
members of the Settlement Classtained damages as a result of OPT’'s common stock
declining in value. On June 10, 2014, OPT's stock price declined by
$0.84 per share (34%) on heavier than normal trading volume. On July 14, 2014, OPT'’s stock
price declined by $0.35 per share (23%) on heavier than normal trading volume. By July 29,
2014, OPT'’s stock price had reached an all-time low of $1.23 per share (down fromcdasstra
period high of $5.45 per share).

Although progress was made in litigating this case when the parties rebehed
Settlement, including motion to dismiss briefing, substantial work remained. Firsfett d
Defendants’ motion to dismiss Plaintiff would have to establish that the Detendade false
or misleading statements with scienter and that the Classitie@to recover damages under the
securities laws as a result of Defendants’ conduct. These issues would iropleated
theories, statistical models, and competing experts. While Plaintiff believesatestrong
arguments, there is no guarantépr@vailing against Defendants’ motion to dismiss.

Additionally, the class had not been certified, and certification was not afaeg
conclusion. The risk of nocertification supports the Settlemelkion, 194 F.R.D. at 181 (E.D.
Pa. 2000). Further, the fact and expert discovery process would take several addaighaltm

complete, including exchange of reports, depositions and fores@zalidertmotions. After
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completion of all discovery, summary judgment motions would be expected. If the Aerdn
to trial, the parties would then prepare a pre-trial order, propose jury instryetahfle and
argue motiong limine. The parties would expend significant time preparing this case for a
lengthy and complicated trial.

Plaintiff believes thatite case has merit and that there was evidence to establish
Defendants’ liability. Nevertheless, Plaintiff recognizes that, if the prasm of this action
were to continue, there would be substantial risks. For their part, Defendants hadetldeni
mateial allegations of the Complaint and have vigorously asserted that OPT sharehaleke
not sustained any damages as a result of the alleged misconduct. In view ofdioesewehout
a settlement, Plaintiff and the Settlement Class face a verygieah this case that they could
recover far less than the Settlement ametmteven nothing-without the Settlement. In all
events, protracted and highly complex further litigation without a reasonably pisdict
outcome would ensue if this case werenesblved at this time. Thus, the Settlement results in
significant and immediate recovery, without any further risk, expense andthataontinued
litigation would entail and consideration of the risk, expense, complexity and dikedyion of
this Action supports approval of the Settleme3ee, e.g., Prudential Sajeisi8 F.3d at 318
(settlement was favored where “the trial of this class action would be aa@hmpus process
requiring great expenditures of time and money on behalf of both the parties and thg loour
re Delphi Corp. Sec248 F.R.D. 483, 496 (E.D. Mich. 2008) (discussing “the risk that
Defendants could prevail with respect to certain legal or factual isshie$y @ould result in the

reduction or elimination of Plaintiff's potdaat recoveries”).
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2. Damages

Even if Lead Plaintiff were successful in establishing liability, it facedtanbal risks in
proving loss causation and damages. The determination of damages is a tedhatida
uncertain process, involving the analysis of many subjective factors. [Banmag 810(b) action
are measured by “the difference between the purchase price and the ‘true valeeseiuttity
[i.e., value absent the fraud] at the time of the purch&snierenko v. Cendant Cqrp23 F.3d
165, 184 (3d Cir. 2000).

Plaintiff must also show that the alleged false statements or omissions caused the
damages, or loss causati®iroPharmag 2016 U.S. Dist. LEXIS 8626, at *36. Absent
settlement, proving loss causation would be a major risk faced by Plaintiff.upnente Court’'s
decision inDura Pharms., Inc. v. Broud®44 U.S. 336 (2005) and the subsequent cases
interpretingDura have made proving loss causation even more difficult and uncertain than it was
in the pastSee, e.g., In re Tyco Int'l, Ltcb35 F. Supp. 2d 249, 260 (D.N.H. 2007) (“Proving
loss causation would be complex and difficult.”).

Plaintiff's Counsel believe that, if they prevailed on the liability issue at tria}, wioaild
be able to establish damages in the amount estimatethioyiff's damages expert. However,
Plaintiff's Counsel are mindful of Defendants’ arguments challengingtPlaiclaims
throughout the litigation, as well as the amount of damages. Expert testimongssargan
order to establish the amount — aimdleed, the existeneeof actual damages. Such an expert
evaluation is based not only on stock price history but on other more elusive factorsighcludi
corporate asset value, cash flow, income and growth prospects for the futureyiaddstr
economic tends, the quality of management, the nature and amount of liabilities, and many other

variables. At trial, Plaintiff would likely have facedrationin limine by Defendants to preclude
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Plaintiffs’ damage expert’s testimony undaubert and risked a desion that the expert’s
valuation model might not be admissible in evidence.

If Plaintiff survived theDaubertmotion, the damage valuations of Plaintiff's and
Defendants’ experts would vary substantially. In the “battle of experis,impossible to
predict with any certainty which arguments would find favor with the Beg ViroPharma,
2016 U.S. Dist. LEXIS 8626, at *3Ty re Warner Commc’ns Sec. Litigatid®il8 F. Supp. 735,
744 45 (S.D.N.Y. 1985) (approving settlement where “it is virtuallyossible to predict with
any certainty which testimony would be credited, and ultimately, which gissnaould be found
to have been caused by actionable, rather than the myriad attionable factors such as
general market conditions”). Thus, even ifiRléf prevailed on the issue of liability, significant
additional risks would remain in establishing the existence of damages.

E. Risks of Maintaining Class Certification

The risk of obtaining and maintaining class certification through trial algposts
approval of the Settlement. Plaintiffs had not yet moved for class ceitificitthe time of the
settlement. Defendants would oppose class certification if this case pdceed

“The value of a class action depends largely on the certificatitreailass because, not
only does the aggregation of the claims enlarge the value of the suit, but often the ¢omobfnat
the individual cases also pools litigation resources and may facilitate prdué oretits.”In re
Gen. Motors Corp. Pick-Up Truck Fuel Tank Prod. Liab. Ljtsh F.3d 768, 816 (3d Cir. 1995).
“The prospects of obtaining and maintaining class certification, therefore,ehgreat impact on
the range of recovery one can expect to reap from the alktiom Safety Components, In@cS
Litig., 166 F. Supp. 2d 72, 90-91 (D.N.J. 2001) (citations omitted). Howevemdential “the

Circuit stated that ‘[bJecause the district court always possesses thatguthdecertify or
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modify a class that proves unmanageable, examinatitimsdiactor in the standard class action
would appear to be perfunctoryld. (quoting

Prudential 148 F.3d at 321). “The Circuit explained that ‘[t]here will always be a ‘risk’
or possibility of decertification, and consequently the court can alwais this factor weighs
in favor of settlement.’”ld.

Here, the Class had yet to be certified and there is no guarantee of succdhs, risks
favor settlementSee Harnish v. Widener Univ. Sch. of |.&®. 153888, 2016 WL 4363133, at
*10 (3d Cir. Aug. 16, 2016) (Class certification denied based on predominance).

Moreover, even if the Class was certified for other than settlement purpapese il
always be a ‘risk’ or possibility of decertification, and consequently the can always claim

this factor weighs in favor of settlementd’re Prudential Ins. Co., 148 F.3d at 384e also Ime

RentWay Securities Litigation305 F. Supp. 2d 491, 506-07 (W.D. Pa. 2003) (“[A]s in any class

action, there remains some risk of decertification enebent the Propose[d] Settlement is not
approved. While this may not be a particularly weighty factor, on balance it $@nhiawvors
approval of the proposed Settlement.”).
F. Defendants’ Ability to Pay

This Girsh factor “addresses whether Defendardsld withstand a [monetary] judgment

for an amount significantly greater than the [proposed] Settlement.” In recdorkhnson,

900 F. Supp. 2d at 484 (internal quotations omitted); Cendant, 264 F.3d at 240 (same).

Here, OPT is a small company wpproximately 30 fultime employees. The Company
has one productthe PowerBuoy-which was designed to generate and collect electricity from
the motion of waves in the ocean. OPT has a market capitalization of under $20,000,000 and

therefore limited finanal resources.The Settlement is being paid fraamailable Director and
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Officer Liability Insurance Policies (“D&O Policies”) as well as OBash and stock. Those
policies, however, are wasting policies that pay for the cadgfeinse awell as for anyuture
finding of liability or a settlement. Here, had the Action continuedatheunt of available
insurance to pay a recovery would have continued to diminish. Ahgaible insurance
coverage, the ability to collect on any judgment equal to oregréd@n theSettlement Amount
was, under current circumstances, questionable and a significantcthtitaued litigation.
Porritt Decl. § 58. Moreover, the individual defendant in this case, Charles Dunkeaug not
likely be able to satisfy more tha small portion of any money judgment entered against him.
Porritt Decl. § 59. Continued litigation thus also presented risk in the dbikiyllect any
amount from the individual defendan
G. Range of Reasonableness of Settlement Fund

“The last two [Girsh| factors evaluate whether the settlement represents a fair and good

value for a weak case or a poor value for a strong cdse€ Johnson & Johnson, 900 F. Supp.

2d at 484 (internal quotations omitted). “In conducting this evaluation, itegnézed that
settlement represents a compromise in which the highest hopes for recoweejdackin
exchange for certainty and resolution and [courts should] guard against demandinggde[a] la
settlement based on the court’s view of the merits of the litigatimh.at 484-85 (internal

guotations omitted). These factors inquire “whether the settlement is reasonibht of the
best possible recovery and the risks the parties would race if the case waht't®to v. Hertz

Equip. Rental Grp., No. CIV.A. 06-3830 DMC, 2013 WL 3167736, at *5 (D.N.J. June 20,

2013) (quoting Prudential48 F.3d at 322).
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Lead Plaintiff estimates damages of $18,913,149 under Section 10(b) of the Exchange
Act based on 19,468,019 shares, and of $6,999,389 under Section 12(a)(2) of the Securities Act
based on 3,800,000 shares. Porritt Decl. at 166.

The Section 10(b) damages are based on the decline in Ocean Power’s stock price
following partially-curative disclosures. The number of damaged shares is baseésimated
public float of approximately 12 million shares, subject to a rtkdtier model designed to
exclude nordamaged shareise., shares bought and sold prior to any corrective disclosure.
Damages are limited to the difference between purchasesgard the mean trading price during
the 90day period following corrective information. The Section 12(a)(2) damages ald@qua
the difference between the offering price of $3.10 during the April 2014 Secondarin@find
either (i) the sale price per share or (ii) the price per share o8UU)15 (current trading
price).

The Settlement Fund consists of $3,000,000 in cash and 380,000 sharascplad
interest Thus, the $3,000,000 in cash alone represents an 11.5% recovery for the Class, which is
within the range of approval. For examplesecurities class actions with estimated damages less
than $50 million, the median settlement in 2015 was 6.7% of the estimated maximum recovery
Cornerstone Researc®ecurities Class Action Settlements: 2015 Review and Anail\gsis
(2016).See AT&TCorp., 455 F.3d at 169 (affirming settlement for 4% of total damageg)y
Oil Co. v.Witco Corp, 95 F. Supp. 2d 290, 319, 339 (W.D. Pa. 198ff)d, 166 F.3d 581 (3d
Cir. 1999) (approving settlement for 5.35% of estimated damages, overruling objemtidns
collecting cases approving “class settlements involving far smallezniage recoveries”.he
additional value of the shares, as of November 4, 2016, contributes another over 3% to the

recovery.
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Courts in this Circuit have routinely approved Isatients providing similar percentages

of recovery-or even far less. See, e.q., In re Viropharma Inc. Sec.,140d6 WL 312108, at

*14 (E.D. Pa. Jan. 25, 2016) (approving settlement of 9% to 10% of maximum estimated loss,
and noting that, between 1996 and 2014, median settlement amount was 4.8% of projected

investor losses ranging between $50 million and $99 million); In re Rite Aid CarplLiig.,

146 F. Supp. 2d 706, 714-15 (E.D. Pa. 2001) (noting that securities class actions that settled

betweenl995 and 1999 recovered between 5.5% and 6.2% of estimated Isssad¥pe.q., In

re Amer. Bus. Fin. Servs. Inc. Noteholders LitR008 WL 4974782, at *3, *9, *13 (E.D. Pa.

Nov. 21, 2008) (approving settlement for 2.5% of damadesg Ikon Office Solutions, Inc.,

Sec. Litig, 194 F.R.D. 166, 183-84 (E.D. Pa. 2000) (approving settlement for 5.2% to 8.7% of
claimed damages).
“The Court [also] notes that both common stock and warrants have been apprapptbasate

forms of consideration fort@rneys' fees in class action settlemer$gidman v. Am. Mobile

Sys, 965 F. Supp. 612, 623 n.10 (E.D. Pa. 199¢€g e.g.In re U.S. Bioscienc8ecurities

Litigation, 155 F.R.D. 116 (E.D.Pa.1994);re Ames Department Stores, lHdebenture

Litigation, 835 F.Supp. 147 (S.D.N.Y.1993ee alsdn re AremisSoft Corp. Setitig., 210

F.R.D. 109, 134 (D.N.J. 2002) (“The Court notes that, under the current fee réduiest,
attorneys could reap a huge windfall were SoftBrands stock to appreciateankalveverthis
possibility does not diminish the reasonableness of the fee application, due td thatfac
counsel shouldered, and continues to shoulder, significant risk in litigating thig.case.”

This Court, nevertheless does have some concerns with the award of stock in this case

and, in the absence of guidance from the Third Circuit, looks to the analysis of othetr distri
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courts in this Circuit. 'eidmanthe Eastern District of Pennsylvania observed the inherent

difficulty in awarding sharesiithe Defendant company as part of lead plaintiff's attorney’s fees.
The Court recognizes that the use of stock and warrants in payment of attoewys' fe
injects a measure of uncertainty into the reasonableness of the fee because counsel’
ultimate recwery is a function of the marketplace. Nevertheless, the Court finds that in
this case two factors counsel in favor of approval of the use of stock and warnaats as
of the attorneys' fees. First, based upon expert analysis, the parties hastaipgntiee
respective values of the stock and warrants, and have satisfied the Court that the
settlements are fair, adequate, and reasonable. Second, since counsel themselves are

willing to share the same risk as class members as to the ultimate recoveey&dué
of the stock and warrants, the Court finds that counsel's request is appropriate.

965 F. Supp. at 623 n. 10. The district court was, however, persuaded by the supporting
documentation evidencing the value of the shares and the alignment ctibtdveeen lead
counsel and the class in accepting uncertainty in the value of the shares. Althe@tuthihas
not been presented with any expert analysis valuing the shares, relyiag imgte the
representation of Lead Counsel, the Court observes that as Lead Counsel willjsabyearethe
risk of fluctuation in value of Defendant’s shares with members of the classnilattoof
interest is presented and the award of shares as part of attorney compenszdgonible.

The Settlement Amouns therefore well within the range of reasonableness. Having
found that theGirshfactors weigh in favor of approval, the Court turns next to the Prudential
factors.

H. Maturity of Underlying Issues and Existence of Other Litigation

The Third Circuit suggested in Prudential that courts may consider such addditioes f

as “the maturity of the underlying substantive issues” and the existenpecdradble outcomes

of other individual and/or class actions involving the same underlying fexcts. Prugntial Ins.

Co., 148 F.3d at 323. Those considerations are inapposite here.
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Unlike some other types of class actions (such as certain consumer and pabdiigt-
class actions), this securities class action does not present particulellyegal or factual
issues that need to mature before the Court can assess the fairness and addwupoypafsed
settlement.

l. Availability of Opt -Out Rights
ThePrudentialkcourt held that courts may also consider the availability cbaptights.

148 F.3d at 323. Such rights exist here. Dissatisfied potential Class Memberewéoe f
exclude themselves from the proposed settlement if they provided notice byrCidtpp@16.

The lone objector in this case, Mr. Daniell, did not elect to exercise his optuist rig
J. Reasonableness of Attorneys’ Fees

The Prudentialdecision also authorizes consideration of the reasonableness of the
plaintiffs’ request for attorneys’ feesd. The fee request in this case does not present any
issues.

First,the parties reached an agreement on the Settlement Amount without any discussion
of fees, which will be paid out of the settlement fund in an amount approved by the Court. The
Settlement Agreement itself says nothing about the amount of fees thatfglanatyfseek; nor
does it provide that defendants will not object to a fee request below any pagioolant. This
case thus does not raise the specter of a “clear sailing” agreement, becauflenienseioes
not provide either for “the payment of@theys’ fees separate and apart from class funds,”

Laguna v. Coverall N. Am., Inc., 753 F.3d 918, 925 (internal quotations omitteded as

moot after settlemen?72 F.3d 608 (9 Cir. 2014), or for defendants’ agreement not to contest

class counsel'tee request up to a particular amount, see, e.qg., Weinberger v. Great N. Nekoosa

Corp., 925 F.2d 518, 524 Cir. 1990) (describing “clear sailing agreement” as one in which
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defendant “would not contest the [fee] petition and would pay any sum ugpeddied
amount] awarded by the district court”).

Second, plaintiffs’ fee request is independent of the proposed settlement. Thei&tipulat
provides that the settlemenif approved — can take effect regardless of how the Court rules on
plaintiffs’ fee request and that plaintiffs cannot terminate the settlement ba#ieel amount of
fees awarded.

Third, the Court will award, as will be explained later, a reasonable fee eangithe
work performed and the interests of the class members.

K. Reasonableness of the Plan of Allocation

Assessment of a plan of allocation of settlement proceeds in a class actioReohde.
Civ. P 23 is governed by the same standards of review applicable to the se¢tdemaevhole-
the plan must be fair, reasonapand adequat8ullivan v. DB Invs., Inc667 F.3d 273, 326 (3d
Cir. 2011) (citation omitted)kon, 194 F.R.D. at 184\Valsh 726 F.2d at 964 (“The court’s
principal obligation is simply to ensure that the fund distribution is fair and reasdiaBburts
“generally consider plans of allocation that reimburse class membersdreezltype and
extent of their injuries to be reasonabliel”at 328. In particular, pro rata distributions are
consistently upheld, and there is no requirement that eoplafocation “differentiat[e] within a
class based on the strength or weakness of the theories of rectiefnése decisions
acknowledge that the goal of a distribution plan is fairness to the class as atakiotginto
account the various disclosures during the Class Period and establishingeatlatased on
the market’s reaction to each new piece of information.

In order to develop a fair distribution plan, Plaintiff’'s Counsel developed the Plan of
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Allocation based on the damages analgsid distribution of estimated damages rendered by
Plaintiff's damages expert earlier in the litigation. This analysis was, at the gnSettlement
was reached, the best estimate of damages that Plaintiff had and is still tkesahatyPlaintiff
would likely have presented to the trier of fact.

The Plan of Allocation, of course, like Plaintiffs’ estimate of Glagte damages itself,
assumes complete success on all aspects of liability and damages at triatanal pppeals.

Thus, the Plan dAllocation credits all Class members with the best possible result they could
have achieved based on the number of shares they purchased and the timing of theispurchase
and sales of securities.

The Plan of Allocation, in full and complete detail, vimduded in the Notice Packet
mailed to Class members and only one putative class member has objected tolénTie P
Allocation will equitably apportion the net Settlement proceeds among all eligitds Cla
members using the principles set forth in the case law cited above, and should be approved.
Moore v. GMAC MortgageNo. 07-4296, 2014 U.S. Dist. LEXIS 181431, at *14-*15 (E.D. Pa.
Sept. 19, 2014) (“As with other aspects of settlement, the opinion of experienced anddnforme
counsel is entitled to osiderable weight.™).

L. Reasonableness of Clainrrocessing Procedures

The claimprocessing procedures are the standard ones used in securitiesitass
settlements. Class Members may submit Claim Forms to the Claims Administrator, which will
make initial determinations about eligibility for settlement relief. Any Class Member whose
claim has been rejected in whole or in part may contest the rejection by subamitting
explanation of his or her position to Lead Counsel. If the dispute canneddiead, Lead

Counsel will submit it to the Court for final decision.
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Having considered all of t@irsh and_Prudential factors, this Court approves the

settlement as fair and reasonable.
VIIl. ATTORNEY’S FEES

Lead Counsel seeks an award of attgshfees of 33% of the $3 million cash Settlement
Amount, or $990,000, and 33% of the 380,000 settlement shares, or 125,400 shares of OPT
common stockplus accrued interest. The Court is persuaded by Lead Counsel’s submissions
that a significant fee is wianted in this case, but finds that an award of 30% of the recovery, or
$900,000 and 114,000 shares of OPT common stockaptuwsed intereshetter protects the
interests of the class members, while still adequately compensating classlcéba Court also
finds that Lead Counsel’s request for $22,793.51 in fees is reasonable and will be granted.
Attorneys' fees are typically assessed through the percenftageovery method or through the

lodestar method. In re AT&T Corp. Secs. Litig., 455 F.3d 160, 164 (3d Cir. 2006). The

percentagef-recovery method applies a certain percentage to the settlemenbésvilelch &

Forbes, Inc. v. Cendant Corp., 243 F.3d 722, 732 n.10 (3d Cir. 2001). The lodestar method

multiplies the number of hours class counsetked on a case by a reasonable hourly billing rate
for such servicesIn re AT&T, 455 F.3d at 164.

In common fund cases such as this one, the percentage-of-recovery method liy genera
favored because "it allows courts to award fees from the fuadtianner that rewards counsel

for success and penalizes it for failurén"re Rite Aid Corp. Sec. Litig., 396 F.3d. 294, 300 (3d

Cir. 2005) (quoting omitted); In re Lucent Technologies, 327 F.Supp.2d at 431. However, the
Third Circuit has recommendedatidistrict courts use the lodestar method to echesk the
reasonableness of a percentafieecovery fee awardgeeRite Aid, 396 F.3d at 305. The

crosscheck is performed by dividing the proposed fee award by the lodestidateat, resulting
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in a lodestar multiplier. "[W]hen the multiplier is too great, the court should recontsde
calculation under the percentagirecovery method, with an eye toward reducing the award."
Rite Aid, 396 F.3d at 306. The lodestar cross-check, while useful,cshottlisplace a district
court's primary reliance on the percentaieecovery methodln re AT&T, 455 F.3d at 164.
A. Lodestar CrossCheck

Before the Court applies the percentaieecovery method therefore, it will briefly
delineate the totdbdestar amounts for attorneys, paralegals and law clerk time calculated at
current market rates and by using those numbers, perform a lodestashadsse confirm the
reasonableness of the fee request. Having reviewed the attorneys’ aewdathe Court is
satisfied that the hourly rate charged for each of the attorneys and hidfertstaed upon a

reasonable hourly billing rate for such services in the given geographicairereature of the

services provided and the experience of the law@inter v. Ridgewood Energy Corp., 223

F.3d 190, 195 (3d Cir. 2000). Having determined that the hourly rates are reasonable and the
amount of hours spent prosecuting this case is also reasonable, the Lead Counsers.t&dest
the value of its work had it been paid on an hourly basis, is $456,828.75, for 884.75 hours at a
blended hourly rate of approximately $516 per hour (Lead Counsel has provided a declaration
setting forth the actual hourly rates for the individual billing attorneys adrthmbe of hours
worked; the Court has calculated the blended rate to assess the rates’ teasssekeePorritt
Decl. at 118586.

These hours worked include, among other thitigstime spent in the initial
investigation of the case; researching legaleés; reviewing and analyzing OPT’s Class Period
and pre-Class Period public filings, annual reports, press releases, quartaigscall and

investment conference transcripts, and other public statements; collectirgyeawing a
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comprehensive comigtion of reports, news articles, filings with the United States Securities and
Exchange Commission, and various other public records; reviewing and analyzingesdouk t
data relating to OPT; researching and drafting the motion for appointmesadBlaintiff;
drafting and submitting FOIA requests; identifying and conducting interviefesrokr

Company employees regarding the Company’s business practices; drafénged complaints
in this matter; briefing and arguing the motions to dismiss; cangudtith an economic expert in
the areas of loss causation, market efficiency, and damages; prepagand fearticipating in

a formal fullday mediation process with a nationally regarded third-party neutral,rivite B
Friedman, Esq.; engaging in sevexam’s length negotiations with the Defendants; obtaining a
very favorable settlement offer following arm’s length negotiationk detfense counsel, and
participating in continued negotiation efforts over the weeks following to achmeviralize

the Rttlement; and preparing the Settlement, motion papers and related documessarp¢oe
provide notice of the Settlement to Class Members, and to obtain preliminary dragpfiraval

of the Settlement.

Lead Plaintiff requests 33% of the cash awardsrades of common stocks of
November 4, 2016, Lead Plaintiff represents that the 380,000 shares of OPT stock havé a marke
value of approximately $836,000. Accordingly, using the market value of the requested 125,400
shares of OPT common stock, the total value of Lead Counsel’'s requested 33%rfee@vic
be $1,265,880 ($990,000 in cash + $275,880 in stock). The multiplier generated here by the ratio
of the requested fee to Lead Counsel’s lodestar is 2.77.

In this circuit, multiples ranging from one four are frequently awarded in common fund

cases when the lodestar method is appllede AT&T, 455 F.3d at 17%ee e.g.Weiss, 899

F.Supp. at 1304; Muchnik v. First Fed. Savings & Loan Ass’n, 1986 WL 10791 (E.D. Pa. 1986).
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Lead Counsel’s proposeéd77 multiplier is the middko-upper part of the range, which gives
this Court some pause due to the relatively early stage at which the litigaticetil@ad. Inn re

Cendant Corp. PRIDES Litig., 243 F.3d 722, 742 (3d Cir. 2001), the Third Circat\aa that

“[i]n all the cases in which high percentages were applied to arrive at ggbfees, the courts
explained the extensive amount of work that the attorneys had put into the case, and
appropriately the lodestar multiplier in those cases nexageded 2.99.” When, as_in Cendant,
litigation was settled at an early stage, the Third Circuit, in reversing the tdistuit below,
“strongly suggest[ed] that a lodestar multiplier of 3 . . . is the appropriategckli a fee award,
although a lowemultiplier may be applied in the District Court’s discretidin.ie Cendant243

F.3d at 742See alsdite Aid, 396 F.3d at 303 (explaining that the lodestar multiplier of 3 was

appropriate irCendanbecause the case was “neither legally nor factealhgplex,” was of

short duration, involved a limited amount of motion practice, and required only 5,600 hours of
work by counsel). Here, while the Court recognizes the good work of Lead Counsegindr

this matter to a prompt resolution, the matter settled before the adjudication of the motion to
dismiss, was not legally or factually complex, involved limited discoargl,required the
expenditure of only approximately 885 hours by Lead Counsel.

As such, the Court finds that while a multiplierthre middle of the accepted range is
warranted, a multiplier of 2.77 is simply too high in this case of short duration, uncontplicate
legal issues, and relatively limited hours. Looking to the Third Circuit’s id@sisn the area of
securities settlementthe Court is persuaded that a 30% fee of $900,000 and 114,000 shares of
OPT common stock is appropriate (total value $1,150,800 by November 4 stock valuation). |

look to, for exampleln re Veritas Software Corp. Sec. Liti§96 F. App'x 815, 818 (3d Ci

2010), where the Third Circuit affirmed a final approval of settlement, obsenan{{wjhile
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the 30% fee is admittedly large, the District Court took into account that clasekspest four
years, and thousands of hours of attorneys' labor tiitéhis case. The final lodestar multiplier
of 1.52 was well within the range of attorneys' fees awarded and approved Oguhis
Recalculating the lodestar in this case on the basis of a 30% award, thereésresg to a
multiplier of 2.51, which this Court finds acceptable.
B. Percentage of Recovery

When analyzing a fee award in a common fund case under the percentagevefy
method, the Court considers several factors, many of which are similarGarshéactors as
enunciated previoushbeeRite Aid, 396 F.3d at 301 n.9. These include:

(1) the size of the fund created and the number of persons benefitted;

(2) the presence or absence of substantial objections by members of the class to the

settlement terms and/or fees requested by cgilunse

(3) the skill and efficiency of the attorneys involved;

(4) the complexity and duration of the litigation;

(5) the risk of nonpayment;

(6) the amount of time devoted to the case by plaintiffs' counsel; and

(7) the awards in similar cases.

Id. at 301 (citingGunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1 (3d Cir.
2000). This list is not exhaustive. In Prudential, the Third Circuit noted three othes fietior
may be relevant and important to consider: (1) the value of benefits accrgiagdganember
attributable to the efforts of class counsel as opposed to the efforts of oilnes,guch as
government agencies conducting investigations, Prudential, 148 F.3d at 338; (2) thegercent

fee that would have been negotiated had the case been subject to a private cdetingent
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agreement at the time counsel was retaiftedit 340; and (3) any "innovative" terms of
settlement|d. at 339. The fee award reasonableness factors "need not be applied in a formulaic
way" because each case is different, "mncertain cases, one factor may outweigh the rest.”
Rite Aid, 396 F.3d at 301 (quoting Gunter, 223 F.3d at 195 n.1). The Court may give some of
these factors less weight in evaluating a fee awardirSeeCendant, 264 F.3d at 283;
Prudential, 148 F.3d at 339. Moreover, the analysis of the Glacters overlaps with th&rish
factors used to assess the appropriateness of the settlement. In tlathegaourt will refer to
its earlier findings when reviewing this fee application.
1. The Fund Is Substantial and Confers a Benefit Upon The Class Members

The firstGunterfactor “consider[s] the fee request in comparison to the size of the fund

created and the number of class members to be benefRedd v. E.|. DuPont de Nemours &

Co., 2011 WL 3837106, at *18 (D.N.J. Aug. 26, 2011). That is because the sheer magnitude of
damages has a heavy impact on the amounts defendants are willing to pie toeseliability.

Bredbenner v. Liberty Travel, IndNo. CIV.A. 09-1248 MF, 2011 WL 1344745, at *19 (D.N.J.

Apr. 8, 2011) (awarding fee of one third of settlement fund because case involvedlyelative
small fund and relatively few class members). Thus, granting counseilar giercentage of a
smaller fund may simply punish counsel for having éitegl a smaller case. Moreover, because
of fixed costs and economies of scale, attorneys’ fees and costs do not idotizager-dollar
with the size of the case. Thus, it takes a greater percentage of the setitesugport litigation
in a smaller case.

Here, Plaintiff’'s Counsel has succeeded in obtaining a settlement of $3 mikivama
380,000 shares of OPT common stock. While the number of persons benefited is undeniably

large— to date, over 19,525 Notice Packets have been sent to po@atialMembers, Peters
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Decl. at 18— the cash benefit alone to the Class represents almost 12% of the total estimated
damages that could be recovered if Plaintiff were completely successful canelbebery issue
of liability and damages in the Action, ah@0% of eligible Class members file and prove their
claims. As a result of the Settlement, Class members will receive immediate compeiesatio
their losses in OPT securities and will avoid the substantial risks of no recodethehaction
been litigaéd and lost at summary judgment, trial or on appeal or that any judgment would have
been uncollectable.
2. Absence of Objection to the Fee Request

Here, the Claims Administrator disseminated 19,525 Notice Packets to potensial clas
members; publishedh¢ Summary Notice in the national editiorRR Newswirgand has been
administrating a website and Toll Free Phone Service to field OPT sharefpoéd#ions. Peters
Decl. at 1€L1. The Notice informed Class members that Plaintiff's Counsel would fgply
attorneys’ fees not to exceed 33% of Settlement Fund and reimbursementtainitiyg@enses
not to exceed $25,000. The Notice advised Class members of their right to object to the
Settlement, the Plan of Allocation or to Plaintiff's Counsel’'s fee request. Ob@aniell filed
an objection on October 31, 2016 to the Settlement and Plan of Allocation, but did not challenge
the fee request. No other challenges to the fee request have been received. Thenhlack of
negative feedback after such extensive notice suggests that the Class genérally
overwhelmingly approves of the settleme®ge Varacallo v. Mass. Mutual Life Ins. (226
F.R.D. 207, 237-38 (D.N.J. 2005) (finding exclusion and objection requests of .06% and .003%,

respectively, “extremgllow” and indicative of class approval of the settlement).
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3. Lead Counsel Prosecuted This Action With Skill And Efficiency

The skill and efficiency factor und&unteralso weighs heavily in favor of a 30% award.
Lead Counsel’s skill and efficieney “measured by the quality of the result achieved, the
difficulties faced, the speed and efficiency of the recovery, the standirgrjenge and expertise
of the counsel, the skill and professionalism with which counsel prosecuted the case and the

perfamance and quality of opposing counséldll v. AT&T Mobility LLC, No. CIV.A.

075325 JLL, 2010 WL 4053547, at *19 (D.N.J. Oct. 13, 2010).

The Porritt Declaration describes the background and experience of Ptaitwifinsel
representing Lead Plaintifind the ClassSeePorritt Decl., Ex. A. Plaintiff’'s Counsel is highly
specialized in the field of securities class action litigation. Plaintiff’'s Couns#tigs in
efficiently obtaining a very substantial recovery for the Class is the bésttioibf their
abilities. Plaintiff's Counsel brought their significant experience to lpeachieving this
Settlement. Plaintiffs’ Counsel’s efforts in bringing this action to such@essful conclusion
are the best indicator of the experience and alufitye attorneys involvedn re AremisSoft
Corp. Sec. Litig.210 F.R.D. 109, 132 (D.N.J. 2002) (*‘the single clearest factor reflecting the
guality of class counsels’ services to the class are the results obtaigeadting Cullen v.
Whitman Med. Corpl197 F.R.D. 136, 149 (E.D. Pa. 2000)).

Plaintiff's Counsel pursued the prosecution of this Action to obtain the maximum
recovery for the Class, including conducting an investigation into the allegatairsst
Defendants, reviewing public documentsigable about the Company, interviewing several
witnesses, and consulting with experts concerning the issues in the case. ults Rlag#tiff's
Counsel marshaled the factual and legal information needed to successfuligtedhet

exceptional seiment before the Court. The fact that Plaintiff's Counsel accomplished this
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without lengthy court proceedings should be commended especially in light of thedinanci
circumstances of OPT and the limited availability of any source for recémethe Clas. The
foregoing speaks volumes for the quality of representation the Class hasdecei

Moreover, the quality and vigor of opposing counsel is also important in evaluating the

services rendered by Plaintiff's Couns8ee, e.qg.lkon, 194 F.R.D. at 194n re Warner

Commc’ns Sec. Litig.618 F. Supp. 735, 749 (S.D.N.Y. 1985) (“The quality of opposing counsel

is also important in evaluating the quality of plaintiffs’ counsels’ workaffjd, 798 F.2d 35 (2d

Cir. 1986). Here, Defendants were représeéy Dechert LLP, Sills, Cummins & Gross P.C.,
Cooley LLP, Bressler, Amery & Ross, P.C., and Stroock & Stroock & Lavan LioRjipent

law firms with substantial experience in securities class actions. Porritt D§d6aThus, the

fact that Plaintiffs Counsel achieved this Settlement for the Class in the face of such formidable
legal opposition further evidences the quality of their work.

4. The Complexity, Expense, and Likely Duration of Litigation Weigh in Favor of the
Court’s Award

The fourthGunterfactor is intended to capture “the probable costs, in both time and

money, of continued litigation” and favors the requestedSee.In re General MotqrS5 F.3d

at 812 (quoting Bryan v. Pittsburgh Plate Glass €84 F.2d 799, 801 (3d Cir. 1974)).

Here, even if Plaintiffs’ Complaint survived Defendants’ motion to dismisg, ¢hee
would have faced additional legal and factual hurdles on summary judgment, anhttial

potentially on appealn re HiCrush Partners L.P. Sec. Lititlo. 12CIV-8557 CM, 2014 WL

7323417, at *16 (S.D.N.Y. Dec. 19, 2014) (“Over the last five years, nearly 48% of altisscur
class actions have been dismissed on motions prior to trial, while plaintiffs wteesied at trial

have found their judgments overturned on post-trial motions or appeal”).
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Considering the magnitude and expense of this securities case, a 30% fees award i
reasonable.
5. Lead Counsel Undertook the Risk of NorRayment

Lead Counsel undertook this action on an entirely contingent fee basis, taking the risk
that the litigation would yield no or very little recovery and leave it uncompehiatds time,
as well as for its oudf-pocket expenses. Courts across the country have consistently recognized
that the risk of receiving little or no reaay is a major factor in considering an award of

attorneys’ fees. In re Scheriitjough Corp. Enhance Sec. Litig., No. CIV.A. 08-2177 DMC,

2013 WL 5505744, at *28 (D.N.J. Oct. 1, 2013). The risk of payment is especially high in
securities class actisnas they are “notably difficult and notoriously uncertaBeé Trief v.

Dun & Bradstreet Corp., 840 F. Supp. 277, 281 (S.D.N.Y. 1993). Legal precedents are

continually making it more difficult to plead securities class actilonee BP p.l.c. Sec. L,

852 F. Supp. 2d 767, 820 (S.D. Tex. 2012) (“The Court is acutely aware that federal legislation
and authoritative precedents have created for plaintiffs in all securitiessaictiaridable
challenges to successful pleading.”).

Here, Lead Counsel undertook this litigation on a contingency basis and with no
guarantee its time or expenses would be reimbursed. In light of the difficulty eftakidg such
a case, Lead Counsel should be reimbursed for its time and expenses.
6. Lead Counsel Spent Signifiant Time Investigating and Litigating the Case

The sixth_Gunter factor looks at counsel’s time devoted to the litigation. Gunter, 223 F.3d
at 199. This factor is usually considered with the lodestar cross-check to looloatidasess

of counsel’s requested fee. | have reviewed the affidavits in this case arftefioeket 884 hours
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expended by Lead Counsel to be significant, although not necessarily as extetisosea
observed in some other securities actions that progress to a later stagatmiritig
7. The Court’s Award Is Consistent With Awards in Similar Cases

The 30% fee the Court awards here is appropriate and comfortably within the range of
fees typically awarded. While there is no benchmark for the percentage af teeawarded in
common fund cases, the Third Circuit has observed that fee awards generallyaang@%% to

45% of the settlement fun@eneral Motors55 F.3d at 822. For smaller securities fraud class

actions, “courts within this Circuit have typically awarded attorneys &&0% to 35% of the

recovery, plus expenses.” In re Ravisent Techs., Inc. Sec. Litig., No. CIVGVeDm14, 2005

WL 906361, at *11 (E.D. Pa. Apr. 18, 2005) (collecting cases). The 30% fee awarded is

appropriate given the early stage at which litigation was resolved. Schuler v. Medicines Co.,

No. CV 14-1149 (CCC), 2016 WL 3457218, at *8 (D.N.J. June 24, 2016) (awarding one third of

settlement as fees in case that settled before decision on motion to disnms$jerck & Co.,

Inc. Vytorin Hisa Litig., No. CIV.A. 08CV-285DMC, 2010 WL 547613, at *11 (D.N.J. Feb. 9,

2010) “review of 289 settlements demonstrates “average attorney's feesggr¢efit31.71%

with a median value that turns out to be timied”) (quoting In re Remeron Direct Rivaser

Antitrust Litig., No. CIV.03-0085 FSH, 2005 WL 3008808, at *15 (D.N.J. Nov. 9, 200%)E

Safety Components, Inc. Sec. Lifig66 F. Supp. 2d 72, 101 (D.N.J. 2001) (awarding one third

and citing representative fee awards, which ranged from 27.5% to 33.8% with a median of
33%%)).

8. The Awarded Fee Percentage Is Consistent With Contingent Fee Arrangentein
Privately Negotiated NonClass Litigation

A 30% fee is also consistent with typical fee awards inclass cases. See In re RJIR
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Nabiscq Inc. Sec. Litig, No. 818 (MBM), 1992 WL 210138, at *7 (S.D.N.Y. Aug. 24, 1992)

(“What should govern [contingent fee] awards is not the essentially whimsseab¥ia judge,
or even a panel of judges, as to how much is enough in a particular caskabtitenmarket
pays in similar cases.”). If this were an individual action, the customatingent fee would

likely range between 30 and 40 percent of the recovery. See, e.g., Ikon, 194 F.R.D. at 194 (“[I]n

private contingency fee cases, particularlyoirt matters, plaintiffs’ counsel routinely negotiate
agreements providing for between thirty and forty percent of any recovéiuty; 465 U.S. at
903 n. *19 (Brennan, J., concurring) (“In tort suits, an attorney might receive one-third of
whatever amont the plaintiff recovers. In those cases, therefore, the fee is ylipeaglortional
to the recovery.”). Lead Counsel’s fee of 30% of the Settlement fund comportheathprivate
standards.
Thus, this factor supports the Court’'s award of 30% ofS#tdement Fund to Lead
Counsel.
B. Lead Counsel’'s Expenses Were Reasonable and Necessary to Litigate thedkcti
“Counsel in common fund cases is entitled to reimbursement of expenses that were
adequately documented and reasonably and appropriately incurred in the prosecution of the

case.”In re Cendant Corp., Deriv. Action Litig., 232 F. Supp. 2d 327, 343 (D.N.J. 2002). In this

case, the Notice provided to the members of the Class informed them that Rl&iotisel

would seek reimbursement of their expenses incurred in the prosecution of the Action up to
$25,000. Lead Counsel requests that this Court reimburse the $22,793.51 of litigation expenses
that counsel advanced in connection with this Action. The requested expenses arezathima
categoy in the Porritt DeclarationSeePorritt Decl. at 188. These expenses includer alia,

the costs of Plaintiff's private investigator, photocopying, postage, messefilgey fees, travel,
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long distance telephone, telecopier, mediation fees, aédls and expenses of Plaintiff's
damages expert. While Plaintiff's Counsel incurred fees for computarots these fees are

not included in the request for reimbursement. Plaintiff's Counsel submit that Xpesses

were reasonably and necessairlgurred to achieve the result obtained for the Class. All of the
various categories of expenses for which Plaintiff's Counsel seek reimlmnsskarein are the
type of expenses routinely charged to hourly paying clients and, theréfouéd e reimbiged

out of the common fundeeln re Cendant Corp., Derivative Action Litig., 232 F. Supp. 2d at

344 (consultants and computgssisted researctBeckman v. KeyBank, N.A293
F.R.D. 467, 482 (S.D.N.Y. 2013) (mediator’s feds),e Metlife Demutualization Litig689 F.
Supp. 2d 297, 364 (E.D.N.Y. 2010) (reimbursing “expert fees, electronic research cloaiges
distance telephone and facsimile charges, postage and delivery expenses ydiests/efiling
fees, photocopying, expenses associated with locating and interviewing dozetmes$ed, and
out-oftown travel expenses”).

This Court finds that these expenses were reasonably necessary for thetjpmosé this
litigation.
IX. CONCLUSION

Lead Plaintiff's motion for final approval of tiparties’ settlement in the amourit®3
million in cash and 380,000 shares of OPT common sfdak accrued interes granted. Lead
Plaintiff's motion for the award of attorney’s fees is granted, Lead Coumnaelarded $900,000
and 114,000 shares of OPT common stock, plus $207.55 in interest, and $22,793.51 in costs.

Dated: 11/15/2016 /s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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