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*NOT FOR PUBLICATION*

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

SAUL SAFDIEH, on behalf of himself
and all others similarly situated,

Plaintiff, : Civ. Action No.: 14-3947 (FLW)(LHG)
V. : OPINION
P & B CAPITAL GROUP, LLC,

Defendant.

WOLFSON, District Judge:

Before the court is a Motion for Judgmemt the Pleadings filed by Defendant P & B
Capital Group, LLC (“Defendant”). In the simgtount Complaint, Plaintiff Saul Safdieh
(“Plaintiff”) asserts a violatin of the Fair Debt CollectioRractices Act (“FDCPA”), under 15
U.S.C. § 1692e(10). Plaintiff aties that Defendant’s debt cdtmon letter is actionable under
the FDCPA because the languagéehef letter violates the FDCPA'’s prohibition on using false,
deceptive, or misleading representations in catmeevith the collection of a debt. At issue is
the following statement: “Becauseiaterest, late charges and atlebarges that may vary from
day to day, the amount due on the day you paylmayreater” than the amount listed in the
letter. According to Plaintiff, because his debswat subject to interest, late charges, or other
charges, the letter was deceptive and misleadlinggsponse Defendant pissthat the language
in the letter does not violateghFrDCPA as a matter of law.

For the reasons expressed herein, thedvidor Judgment on theleadings is denied.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY
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These facts are drawn from the Complaanici are accepted asérfor the purpose of
this Motion. Defendant, a New York corporatiema “debt collector” as defined by 15 U.S.C. 8
1692a(6). Compl. at § 5. Defendant, on behal diird party, Work Out World, attempted to
collect a consumer debt from Plaintiff. Conapl{{] 22, 25. Defendant sd?laintiff a letter,
dated March 5, 2014d. at 23. This letter stated:
As of the date of this letter, you owe $217.33. Because of interest,
late charges and otheharges that may vary from day to day, the
amount due on the day you pay niaygreater. Hence, if you pay
the amount shown above, an adjustment may be necessary after we
receive your check, in which ent we will notify you before
depositing the check for collection.
[Id. at 24, Ex. A.]
According to the Complaint, Plaintiff's accounittvwWork Out World is not subject to interest,
late charges, or other chargks.at § 26. Plaintiff dditionally alleges thdtDefendant has not
been authorized by the original creditor, Workt @(orld, to collect such interest or charges.”
Id. Plaintiff therefore asserts thdefendant arbitrarily threateal that Plaintiff’'s account may
be subject to such fees, in an attempt atguresg Plaintiff into pging the account quickly.Id.
Plaintiff filed the Complaint on Juri®, 2014, alleging a violation of the FDCPA,
specifically 15 U.S.C. 8§ 1692K0); Defendant filed the Answer on August 25, 2014. On

November 5, 2014, Defendariefl the present Motion.

DISCUSSION

A. Standard of Review

When examining a Motion for Judgment on the Pleadings under Fed. R. Civ. Proc. 12(c),
the court examines the pleadings in the sameneraas in a Rule 12(b)(6) Motion to Dismiss.
Rosenau v. Unifund Corp., 539 F.3d 218, 221 (3d Cir. 2008). The court must “view the facts

presented in the pleadings and itiferences to be drawn thereframthe light most favorable to
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the nonmoving party.I'd. Judgment may only be granted if “the movant clearly establishes that
no material issue of fact remainske resolved and that he igiled to judgment as a matter of
law.” Id. The court may rely only on ¢hpleadings and documents otal to or relied on by the
complaint.Mele v. Federal Reserve Bank of N.Y., 359 F.3d 251, 256 n. 5 (3d Cir. 2004).

B. Fair Debt Collection Practices Act

The Fair Debt Collection Practices Act d&xonsumer protectionadtite that prohibits
certain abusive, deceptive, and unfair debt collection practidéark v. Gen. Revenue Corp.,
— U.S. —, —, 133 S.Ct. 1166, 1171 n.1 (2013) (citing 15 U.S.C. § 1692). By its terms, the
purpose of the FDCPA is to “eliminate abusivéetdellection practices by debt collectors”
while insuring that “debt collectors who refraiofin using abusive debt collection practices are
not competitively disadvantaged.” 15 U.S.A&Y2. Relevant to the present matter, the Act
requires that within five daya the initial communication with consumer in connection with
the collection of a debt, debt collectors musiviite the consumer withrritten notice containing
certain information regarding the debt. 15IC. § 1692g. Importantly, the Act prohibits the
use of any “false, deceptive, or misleading espntations or means in connection with the
collection of any debt.” 15 U.S.C. § 1692e.

The statute creates a private right of actigainst debt collectors who fail to comply
with its provisions. 15 U.S.C. 8§ 1692Warx, 133 S.Ct. at 1171 n. Brown v. Card Serv. Ctr.,
464 F.3d 450, 453 (3rd Cir. 2006). $tate a claim under the FDCP&Aplaintiff must establish
that “(1) he or she is a ‘consumer’ who is hathby violations of the FDCPA,; (2) the ‘debt’
arises out of a transaction entered into primdafypersonal, family, or household purposes; (3)
the defendant collecting the debt is a ‘debtemithr’; and (4) the defendahas violated, by act
or omission, a provision of the FDCPAGrant v. JP Morgan Chase Bank, No. 12-CV-06248,

2013 WL 1558773, at *2 (D.N.J. Apr. 10, 2013) (quotBegk v. J.P.Morgan Chase Bank, N.A.,



No. 11-CV-2715, 2011 WL 4467746, at *3 (E.D. Pa. Sept. 26, 2011) (citing 15 U.S.C. §§
1692a-0)). Additionally, “[a] threshold requirentdar application of te FDCPA is that the
prohibited practices are used inatempt to collect a ‘debt’.Zimmerman v. HBO Affiliate
Grp., 834 F.2d 1163, 1167 (3rd Cir. 1987). Here, Dhdint does not challenge any of the
threshold requirements needed to state a claim.

The FDCPA is a remedial statutedats language is construed broaddyown v. Card
Serv. Ctr., 464 F.3d 450, 453 (3d Cir. 2006). For this reason, the Third Circuit has stated that
“certain communications from lenders to debtdrsudd be analyzed from the perspective of the
‘least sophisticated debtorftl. This standard “requires more than simply examining whether
particular language would deceive or misleadasonable debtor because a communication that
would not deceive or mislead a reasonableatabight still deceive or mislead the least
sophisticated debtorld. at 454. The least sophisticated delstandard is intended to “protect[]
naive consumers, [but] it also prevents liabifty bizarre or idiosyncratic interpretations of
collection notices by preserving a quotientedsonableness and presuming a basic level of
understanding and willingness read with care.Wilson v. Quadramed Corp., 225 F.3d 350,
354-55 (3d Cir. 2000).

C. Violation of § 1692e

Section 1692e of United States Code Titlgpfdhibits the use of “any false, deceptive,
or misleading representation or means in conoedtiith the collection of any debt.” The statute
includes a non-exhaustive list of conduct which titutes a violation othe section, including
“(10) The use of any false representation or dideepneans to collect or attempt to collect any
debt or to obtain informatioconcerning a consumer.” Under § 1692a] debt collection letter
is deceptive where it can be reasonably reddt@ two or more different meanings, one of

which is inaccurate.Brown, 464 F.3d at 455.



Here, Plaintiff asserts th#te language of the collectidetter violates 15 U.S.C. §
1692e(10). According to Plaintiffthe clear meaning of the Defendas CollectionLetter is that
if the Plaintiff chose to pay this debt, onespible outcome would lbat the actual amount
owed would be higher due to interest or ofieexss charged.” Pl. Oppt 7. Because Defendant
does not charge interest on Work Out World accguplaintiff argues that this outcome is not
possible, and the letter therefore @ns false and deceptive statemeldsat 7—8.

Applying the least sophisticatel@btor test, | find that Defendant is not entitled to
judgment as a matter of law. Defendant’s lestates: “Because of inst, late charges and
other charges that may vary from day to dhg,amount due on the day you pay may be greater.
Hence, if you pay the amount shown above, gnsatient may be necessary after we receive
your check.” This statement, from the perspeabivihe least sophisticatetebtor, is misleading,
because the least sophisticatedtdemay read the letter to mean that his or her account is
subject to interest or late clgas, and that she may ultimatelyye more money than the letter
shows. This meaning is false, because Plaintiff's account was not, allegedly, subject to interest or
charges.

Nevertheless, Defendant arguleat the language in thetter “does not violate the
FDCPA as a matter of law,” Def. Br. at 3pse it is “safe harbotanguage developed and
approved by the Seventh Circuit in the clBer v. McCalla, Ramer, Padrick, Cobb, Nichals,
and Clark, LLC, 214 F.3d 872, 876 (7th Cir. 2000).Miller, the plaintiff argued that the
defendant violated a differeptovision of the FDCPA, 15 U.S.8.1692g(a)(1), by failing to
state “the amount of the délim the collection letterld. at 874. The letter in question gave only
the “unpaid principal balance” of the loan, andeddahat the amount did not include interest or
other chargedd. at 875. The Seventh Circuit found a aittbn of the FDCPA, stating that a

collection letter must “statihe total amount due—interestdhother charges as well as



principal—on the date the dunning letter was sedt.at 875—76. However, to minimize
litigation on this issue, theoart developed language to provide a “safe harbor formula” to
comply with the with théamount of debt” provisiond. at 876. Indeed, this formula is the basis
for the language used by Defendant in the delgéatmn letter at issuéDefendant, therefore,
asserts that “[tlhe purpose of the Safe Harbarguage is to inform the consumer that, if the
amount due is different on the day the paynwemild be processed, the collection agency will
notify the consumer before processing the payti Def. Br. at 6. This language, Defendant
contends, is not an abusivebtleollection practice, but &sves to protect consumersd. Under
the facts plead here, | disagree.

While the safe harbor language was devised biviller court to comply with the
FDCPA, it was intended to aid debt collectorsulfilling their duty to “g¢ate the amount of the
debt in cases . . . where the amount varies from day to slalyef, 214 F.3d at 876. If the debt
collector uses that language, it “will nablate the ‘amount oflebt provision.”ld. Here, the
“amount of debt provision” is nat issue. Plaintiff alleges thistthere no possibility that the
amount owed would vary day to day, since themo circumstance under wh interest or costs
could be assessed. Taking thatgdliion as true, it is false fordebt collection letter to imply
that the amount might vary. ladd, the Seventh Circuit subsediyeruled that “it is improper
under the FDCPA to imply that certain outcomaght befall a delinquent debtor when, legally,
those outcomes cannot come to pakex'v. CDA, Ltd., 689 F.3d 818, 825 (7th Cir. 2012). In
Lox, the plaintiff received a lettestating “Our client may take dal steps against you and if the
courts award judgment, the court coaltbw court costs and attorney feekd’ at 820-21. The
Seventh Circuit found that “the award of ateyrfees was not a possible outcome; thus, the

statement is falsel'd. at 824.



Defendant additionally contends that the Selveéitcuit has rejected an argument similar
to the one Plaintiff makes here. Def. Br. at STéylor v. Cavalry Investment, LLC, the plaintiffs
received letters which contained the staterfi¢applicable, your account may have or will
accrue interest at a rate spesfin your contractual agreemevith the original creditor” was
false and in violation of § 1692e because“treditors did not add interest.” 365 F.3d 572, 574,
575 (7th Cir. 2004). The accounts of two of thaimiffs were closed by the creditors, and
therefore no interest accrued, “though presumtidy could have continued doing so until the
debts were paid.ld. at 574. Thélaylor plaintiffs argued that, “becae two of the creditors did
not add interest,” the language oé tletter was false and violated 8 1692eat 575. The
Seventh Circuit found that claim to be “downridgtnolous,” stating “[t]heletter didn't say they
would [add interest], only that they mightd. at 575. Defendant argues that “the inclusion of
the Safe Harbor Language in a collection feti@es not violate the FDCPA regardless of
whether interest and other charges are awt@dror actually chargesh the account at issue.”
Def. Br. at 575. Stated differently, Defendant claims that thehsafgor language in the debt
collection letter only informs the consumer thator she might be assessed interest.

Similarly, Defendant points to a recent castha Southern Distriadf Indiana, in which
the defendant had used thensalanguage at issue heBavis v. United Recovery Systems, LP,
2014 WL 5530142 (S.D. Ind. Nov. 3, 2014). When arddetter revealed that no interest had,
in fact, been charged, the plaintiff filed salteging that the defendant had made a false
statement in violation of the FDCPHA. at *1. The court noted théte plaintiffs account had
been closed, and “her account stopped accruing intekeésat’ *1-2. Relying on th&aylor
holding, the court found that tleeeditor “presumably ... could @ continued [adding interest]
until the debt[] was paid” and that it was not é&ate say that the platiff's account “might

accrue interest.ld. at 2.



These cases are inapposite. First, Gaior andDavis involved accounts for which
interest could be charged. In both casesrastevas not charged because the accounts were
closed.See Taylor, 365 F.3d at 574avis, 2014 WL 5530142 at *2. Indeed, in a more recent
case, the Southern District of Indiana denigtbment on the pleadings to a debt collector for
using similar language because the court wagéatly unaware” if the original agreement
permitted interest chargeBoction v. Eagle Accounts Grp., Inc., 2015 WL 127892 at *3 (S.D.
Ind. Jan. 8, 2015).

Similarly, the Southern District of New Ykrin a case involving similar language to that
at issue here, found a violation of § 169Reauchamp v. Fin. Recovery Servs., Inc., 2011 WL
891320 at *3 (S.D.N.Y. March 14021). The plaintiff alleged thdthe debts [the defendant]
seeks to collectnever vary from the date of issuance’ and [the defendaatler attempts to
contact consumers or makes adjustmeri&s dfreceives a check from a consumeld.’at *2.
The court stated that “a consumer reading theeLeould believe thatlie defendant] does, at
times, add interest or other charges to the atsdtiseeks to collect. [the defendant] never
increase the amount owed beyond 8tated in the Letter . . . .a@h the customer will in fact
have been misledld. at *2.

Furthermore, inLox the Seventh Circuit distingied the language usedTaylor, which

stated that “if applicableyour account have or will accrue irget at a rate specified in your

contractual agreement withe original creditat Lox, 689 F.3d at 824 (emphasis in original).

TheLox court found that “the only reasonable intetption” of this limiting language was that
“interest might accrud the debtor's original debt agreement provided for such interdsh
Lox, however, there was no such limiting languaggefdéfendant]’s dunning letter stated that
attorney fees could be awardédplaintiff]'s agreement with fie creditor] provided for such

fees, therTaylor would be an apt comparison, liis language is not presenitd.



Here, according to the Complaint, Plaintiff's agat is not subject to interest or charges
at all; hence the creditor could not, under amgumstances, change the amount due. Because,
Defendant can never charaerest, then like iBBeauchamp, and unlikeTaylor or Davis, the
statements in the letter may mislead the Isaphisticated consumdfurthermore, unlike in
Taylor, Defendant’s letter does not state or imphttimterest might accrue only if the original
contract so provided. The lett@oes not qualify the statement abtnterest, late charge, and
other charges” beyond suggestingtttthe amount due may beegiter.” Compl. at I 24. This
gualification does nothing to inform the debtaaittinterest and charges might not apply to her
account.

My reading of this language comports withird Circuit precedent. The Third Circuit
has held that even conditional langaanay be false or misleading.Bnown v. Card Serv. Ctr.,
the defendant’s collection letteastd that “Refusal to cooperateuld result in a legal suit being
filed for collection of the accouhaind “Failure on your part toooperate could result in our
forwarding this account to our attorney withaditions to continue collection efforts.” 464 F.3d
at 451-52. The plaintiffs alleged thtae defendant “never intendtmfile a suit against her for
collection, never had any intention of referring base to its attorney,nal that as a matter of
course, the defendant “only refer[ed] the gdld debt(s) to anotheollection agency.ld. at 455.
The District Court dismissed the case, emphagithat the letter “employed the conditional term
‘could’ as opposed to the affirmative term ‘willItl. at 454. The Third Cirgt reversed, stating
that “it would be deceptive under the FDCRA [the defendant] to assert thatauld take an
action that it had no intemin of taking and has neverwery rarely taken beforeld. at 455.
Other courts have agreeske Gonzalesv. Arrow Fin. Servs., 660 F.3d 1055, 1063 (9th Cir.
2011) (“To the least sophisticated debtoe, pinrase ‘if we are reporting the account, the

appropriate credit bureaus will be notified tti@s account has beeettled’ suggests two



possibilities . . . . As there is no circuste under which Arrow could legally report an
obsolete debt to a credit bureau, the implicati@t Arrow could make a positive report in the
event of payment is misleading.”).

While the defendant argued that “becauseltétter provides onlthat the outstanding
balance ‘may’ change, it is nesasily accurate,” the court statétht “the least sophisticated
consumer standard is not concerned whthliteral accuracegf a statement.ld. at *3. Because
“a consumer reading the Letter coddelieve that [the dendant] does, at times, add interest or
other charges to the amounteeks to collect,” if defendant &ver increased the amount owed
beyond that stated in the Letter . . . thendatesumer will in fact have been misletd’

Here, the fact that the letter states thatiimeunt “may” be greater on the date the debt is
paid similarly does not make the language lesdaading. The least sophisticated debtor could
reasonably believe that this larage means there is some posgibdf having to pay a greater
charge. Because, as alleged, there is no suchopitgsthe language usead the debt collection
letter is deceptive.

| therefore find that Defendahtis not shown that it is enétl to judgment as a matter of
law; rather, on the face of tli@@omplaint, Plaintiff has alleged a violation of the FDCPA.

Accordingly, Defendant’s Motion for Judgment on the Pleadings is denied.

CONCLUSION

For the reasons state abolefendant’s Motion for Judgmenh the Pleadings is denied.
An appropriate Order shall follow.
Date: May 12, 2015

/s/ Freda L. Wolfson
Hon. Freda L. Wolfson, U.S.D.J.
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