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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

ARVIND GUPTA

Plaintiff,
Case No. 14-4054 (FLW)
V.
OPINION
THOMAS PEREZ, Secretary of Labor,
and WIPRO LTD.

Defendant.

WOLFSON, United States District Judge:

Pro sePlaintifft Arvind Gupta (“Plaintiff,” or “Gupta”) seks judicial revievof the February
27, 2014 Final Decision and Order issued by thenihistrative Review Board (“ARB”) of the
Department of Labor (“DOL”) regarding Plaifits DOL complaint filed against Defendant Wipro
Limited (“Wipro”), and asserts associated otims. Presently before the Court are cross-
motions for summary judgment filed by (1) Pl&ift{2) Defendant Thomas Perez, Secretary of

Labor (“the Government”); (3) and Wipro. Aldoefore the Court is Plaintiff's motion for

1 Since Plaintiff is a pro se litigant, the Courfisligated to construlis pleadings liberally.
Haines v. Kerner404 U.S. 519, 520 (1972); Dluhos v. Strasberg, 321 F.3d 365, 369 (3d Cir. 2004)
(“[The Court will] apply the applicable lawyrespective of whether the pro se litigant has
mentioned it by name.”). However, the Court nalteg Plaintiff appears to be an experienced pro
se litigant, having represented himself in the awlsivative proceedings at issue in this case, as
well as in other cases invohg substantially the same issues as those reviewed $&eq.e.g.
Gupta v. Headstrong, IncNo. 12 CIV. 6652 RA, 2013 WL 471038&; *1 (S.D.N.Y. Aug. 30,
2013);Compunnel Software Grp., Inc. v. Gugio. 14 CIV. 4790 SAS, 2015 WL 1224298, at *5
(S.D.N.Y. Mar. 17, 2015)econsideration deniedNo. 14 CIV. 4790 S8, 2015 WL 1808628
(S.D.N.Y. Apr. 13, 2015).
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preliminary injunctive (equitable) relief againstpkb. Plaintiff has separately also filed a motion
for leave to file supplemertalaims and add a party.

For the reasons set forth below, Plaintiffii®tion for summary judgment is DENIED and the
Government and Wipro’s motions for summaunggment are GRANTELCPRlaintiff's motion for
preliminary equitable (injunctive) relief is alfXENIED. Finally, Plaintif’'s motion for leave to
file supplemental claims and add atgas DENIED WITHOUT PREJUDICE.

l. Background

a. Gupta’s Work with Wipro

The following facts are undisputed unless otherwise indicated. Gupta, a resident of India,
entered the United States 2003 to work for Wipré as an H-1B worker, pursuant to a labor
condition application (“LCA”) aproved by DOL. Govt.’s StmtOf Undisputed Mat’l Facts
(“Govt.’s Stmt. Of Facts”) 1 1. Gupta commende&. employment with Wipro on May 11, 2003,
and first received wages from Wipro on May 2003. Wipro’s Response to Pl.’s Stmt. Of Facts
19 1, 2. Gupta’s initial H-1B 8a was approved through Augdst2005. Wipro’s Stmt. Of Facts
15.

In June 2005, Wipro petitioned United Stateti&z€nship and Immigration Services (“USCIS”)
for an extension of Gupta’s authorized pdriof employment in the United States. USCIS

approved the petition on August 19, 2005, forpkeod between August 18, 2005 and June 10,

2 “Wipro Limited is amongst the largest gllblT services, BPO and Product Engineering
companies, and provides consulting, businessgss outsourcing, business technology services,
enterprise application services, infrastruetunanagement, product engineering, engineering
design, and product support.” Wipro’s Stmt. Of Mat’| Facts Not in Dispute (“Wipro’s Stmt. Of
Facts”) | 2.



2008. Pl.’s Stmt. Of Facts Y 6, Likewise, DOL certified tb LCA supporting Wipro’s H-1B
petition for the period between June 14, 2005 and June 10, #B00B7; A.R. 494, 397.

In January 2006, Gupta joined a b project in Atlanta, GAPIL.’s Stmt. Of Facts. { 10;
Wipro’'s Stmt. Of Facts { 11. The partiespdige whether Gupta resigned or whether Wipro
relieved Gupta from his duties three months ldtenwever, the parties agree that Wipro did not
assign Plaintiff any “fee-producing productive” work after March 17, 2086yith the exception
of wages Wipro paid to Gupta in March 2008 ttee month of March. Pl.’s Response to Wipro’s
Stmt. Of Facts § 13; Govt.’s Stmt. Of Facts $ée alscA.R. 395-96, 496-97.

At the end of April 2009, Guptdeparted the United States amdurned to mdia. Gowvt.’s
Response to Pl.’s Stmt. Of Fa§itg5. In May 2009, Gupta attemgtt® start a recruiting business
with offices in the United States and in Indi@ovt.’s Stmt. Of Facts ] 6. However, the attempt
was unsuccessfubeeA.R. 81-86.

b. Gupta’s DOL Complaint and ALJ Proceedings

In May 2009, Gupta filed a complaint with D@LWage and Hour Division (“WHD”) in San
Francisco, alleging that Wiprmok unauthorized deductions froBupta’s wages and seeking
relief under the H-1B nonimmigrant worker preiins of the INA. PIs Stmt. Of Facts | 28;
Wipro’s Response to Pl.’s Stmt. Of Facts | B8at same month, the WHD responded to Gupta’s

complaint and did not find reasonable cause to conduct an investigation, because Gupta filed the

3 Gupta states that “[a]t the end of March 2006 Wipro or iehtsgor authorized employees
relieved Gupta from the project in Atlan@A . . . . Wipro never terminated Gupta from
employment . . .. Wipro never informed USQOb cancel or revoke the H-1B petition approved
till June 10, 2008 . . . .” Pl.’s Stmt of Fadi§ 11-17. Wipro, on the other hand, contends that
Gupta voluntarily resigneddm Wipro. Wipro’s Response to Pl.’s Stmt. Of Facts §{ 11-17.

* As part of that business venture, Gupta nesbia pay stub from ored Wipro’s employees.
Id. § 7.



complaint more than 12 months afthe last alleged unlawful deductidSeeA.R. 3. However,
the WHD permitted Gupta to submit additional information to support his complaint. Pl.’s
Response to Wipro’s Stmt. Of Facts  18; A.R. 3.

In June 2009, Gupta filed a second complaint and submitted to the Administrator a single pay
stub dated June 1, 2009, from a then-current Wipro employee, asserting that Wipro had also taken
unlawful deductions from that employee’s p&ovt.’s Stmt. Of Fast | 11; A.R. 470. Gupta
claimed to have obtained the pay stub in his vawrka business recruiter. Govt.’s Stmt. Of Facts
12. By letter dated January 7, 2010, WHD inforr@agbta that reasonableuse existed to conduct
an investigation of Wipro, and the Complaids assigned a Case ID number 1570230. PI.’s Stmt.
Of Facts 11 31, 34; AR. 1, 471. The WHD congdethe complaint to be potentially viable
because Gupta appeared to represent himself as a Business Competitor Complainant, which, if
true, meant that Gupta had standing to bring such a complaint as an aggrieved competitor of Wipro.
A.R. 3;see alsd20 C.F.R. § 655.715. Later, however,an April 22, 2010email to the WHD
investigator in charge of his case, Gupta stélted he had never started a recruiting business.
Govt.’s Stmt. Of Facts  14.

As an apparent result of Gupta’s April 2010 email, on May 7, 2010, the Administrator issued

a Determination on Gupta’s complaint and found no reasonablecal'seStmt. Of Facts 1 36—

5“A complaint must be filed not later than 12 mtlos after the latest date on which the alleged
violation(s) were committed, wHicwould be the date on whichetemployer allegedly failed to
perform an action or fulfill a condition specifiedtime LCA, or the date on which the employer,
through its action or inaction, alledjg demonstrated a misrepreseitatof a material fact in the
LCA.” 20 C.F.R. § 655.806.

 In June 2010, at Gupta’s request that mhatter be heard in New York City for his
convenience, the matter was transferred to ther@hHill, New JerseyDistrict Office of
Administrative Law Judges. Ma28, 2011 Decision and Orderdating Summary Decision; and
Dismissing Case at 2. Thereafter, the case vaasfierred to Lawrenceville, and assigned to ALJ
Adele H. Odegard for unspecified reasdds.see alsdAug. 11, 2011 Order of Remand at 3.
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37; see alscA.R. 65—70. On July 12, 2010, Gupta senteamail to WHD, requesting that the
principles of equitable tolling be applied teMay 2009 DOL complaint as an aggrieved worker,
because Wipro allegedly misled him about his righé®A.R. 124-25. On August 26, 2010, Gupta
filed a “Motion for Order Setting Forth Discayeand Briefing Schedule and Motion for Hearing
and prehearing Order” with the Office of Admstrative Law (“OAL”) and requested a hearing
regarding his complaint in front ah Administrative Law Judge (“ALJ"Beed. 11 39-41; A.R.
31.

On November 3, 2010, the ALJ issued an ordercting the Administrator to show cause why,
given the Administrator’s initiadlecision to conduct an investiga based on Gupta’s complaint,
the Administrator was not reqgeil to issue a post-investigati determination letter under 20
C.F.R. 8 655.806(0)Pl.’s Stmt. Of Facts § 17; Nov. 3, 2010 ALJ Order.

In her response to the show cause order, the Administrator requested that the ALJ dismiss the
case for lack of subject matter jurisdictideh. J 18. The Administratorteached Gupta’s April 22,
2010 email, in which Gupta stated that he hadenstarted a recruitingusiness, and further
argued that based on this admission, Gupta coulid@atcomplaint as an aggrieved “competitor”
of Wipro under 20 C.F.R. § 655.715 and § 655.806(a).

In a December 23, 2010 order, the ALJ construed the Administrator’s response to the show
cause order as a motion for summary decisionrantid the parties teupplement the recorttl.
1 20; A.R. 117. Both Gupta andetdministrator filed supplemental briefs with exhibits. A.R.

120-177. In his supplemental briefy@a argued that his complairsisould be considered on the

7 20 C.F.R. § 655.806(b) states that “[w]han investigation has been conducted, the
Administrator shall, pursuant to § 655.815, issuevritten determination as described in §
655.805(a).1d.



following bases: (1) on his own behalf as a “forrielB worker”; (2) on behalf of a current H-
1B worker as a “competitor” or “future or potential competitege20 C.F.R. 8 655.715; (3) on
behalf of a current H-1B workas a “credible information sources¢e20 C.F.R. § 655.807and

(4) on behalf of a current H-1B worker (the sanweker as alleged in (2) above) as a worker in a
specialty occupation inon-productive status within IBonths of filing a complaitA.R. 128—

29.

In a decision and order dated March 28, 2014 AhJ dismissed Gupta’s case. A.R. 232. At
the outset, the ALJ noted that she had not ndt¥épro of the proceedings in light of Gupta’s
earlier request that his identity remain confidertbahe extent possible. Pl.’s Stmt. Of Facts  23;
A.R. 219. The ALJ found that Gupta was entitledeiquest a hearing because, under 20 C.F.R. 8
655.806(b), the Administrator should have issugabst-investigation determination letter after
accepting Gupta’s claim for investigation, which pd®s an interested pgnvith the opportunity
to request a hearing. Pl.’'s Stmt. Of Fact&4y A.R. 219-20. However, given that Gupta had
requested a hearing, the ALJ concluded thapt& was not prejudiced by the Administrator’'s
failure to issue a determination lett®t.’s Stmt. Of Facts § 25; A.R. 228.

Reiterating that she had constd the Administrator’s respam$o her November 3, 2010 order
to show cause as a motion fomsmary decision, the ALJ reviewdlte record and determined that
the Administrator was entitled summary decision. Pl.’'s Stmt. O&é&ts § 26; A.R. 229. First, the

ALJ concluded that Gupta’'s aggrieved workemplaint under 20 €.R. 8§ 655.805(a)(2) was

820 C.F.R. § 655.807 sets forth how someone winotisn “aggrieved party” may allege H-
1B LCA violations and how sudllegations will be processed.

° Although Gupta states that hisich should be considered on tloeirth basis “on behalf of
an existing H-1B worker,” upon review of Gupgahotion and subsequent argument on this issue,
Gupta appears to be adsay the claim as an aggwved party on his own behalbee, e.gA.R.
139.



untimely, as Gupta failed to file it within twelweonths of Wipro’s most recent allegedly unlawful
deduction from his pay and becaw@epta was not entitled to equitable tolling. Govt.’s Stmt. Of
Facts | 27; A.R. 229. Second, the ALJ found Gapta was not an aggved competitor under
20 C.F.R. 8 655.715, because “the regulation doedefwte an aggrieved party as a ‘potential or
future competitor’ but rather, quite plainly, asompetitor.” A.R. 231Finally, the ALJ decided
that she did not have the authority to revi@upta’'s assertion that his complaint should be
considered under 20 C.F.R. 807 as a non-aggfiémedible information source” complaint,
because “the regulation specifically states thathearing is availablcom a decision by an
Administrator declining to refer {gh] allegations to the Secretary [of Labor]. The Administrator’s
discretion in this area j{genary and nonreviewablé”A.R. 232,

Gupta appealed the ALJ's dismissal orderthe DOL’s Administrative Review Board
(“ARB”). A.R. 539. On May 9, 201, Gupta moved before the ARB amend the dates of his

employment in his complaift. A.R. 484-493. On August 11, 2011, the ARB remanded the case,

0 |n a footnote, the ALJ also addressed Gupta’'s argument that his complaint should be
considered as one filed by a “worker” in asjalty occupation. The ALJ found that “the term
‘worker’ equates to ‘employe¢under 20 C.F.R. § 715], and tH&upta’s] complaint as a former
employee of [Wipro] is encompassed in its figtiof ‘worker’ as a typeof aggrieved party.”
Because the 12 month limitations period in 20 R.F8 806 “relates to all complaints by any
aggrieved party,” the ALJ founthat Gupta’'s “attempt to carveut a separate category of
aggrieved party by claiming that he also qualifies because he is (or was) a ‘worker’ in a specialty
industry must fail.” A.R. 231 n.12.

1 For the first time in the record, Gupta arguedat the dates of his employment should extend
until June 10, 2008, the day his H-1B visa expired, instead of until March 31, 2006, the date Gupta
had stated he had stopped working for Wiprapta argued that he had not resigned from the
services of Wipro in the USA in March 2006; rather, he had only resigned from the services of
Wipro in India. A.R. 488-90. Therefore, Gupta amube statute of limitadbns on his claim began
to run in June 2008, making his complaint timely. A.R. 491.

It follows from Gupta’s attempted amendmehat if Gupta was never terminated from
Wipro’s employment and was instead placed in nonproductive status, Wipro may have been liable
for any failure to pay wages during Gupta’méi in nonproductive atus. See 20 C.F.R. 8
655.731(c)(7).



holding that due process requirdte ALJ to give Wipro an oppontity to partigpate in the
proceedings, notwithstanding Gupta’s request thatmatter remain confidential to the extent
possible. Pl.’s Stmt. Of Facts § 32; A.R. 544e Tamand order instructed the ALJ to “conduct the
proceedings on remand in the manner she believes@pgie . ...” Govt.’s Stmt. Of Facts | 33;
A.R. 545.

On August 30, 2011, the ALJ acknowledged reiceipthe ARB’s remand order and (1)
directed the Administrator andu@ta to provide to Wipro thegubmissions filed with the DOL
and (2) authorized Wipro to ngesnd to Gupta’s complaint. A.R89. On or around November 4,
2011, Wipro submitted a letter response in the ALJ proceeding that stated that Wipro “affirms its
agreement” with the ALJ's March 28, 2011 Decisand Order, that thBOL had “satisfactorily
resolved [Gupta’s] grievances against [Wiprd]dwing a detailed investigation, and that Wipro
“now considers this matter closed.” Pl.’s St@f Facts { 45; Wipro’s Letter Response dated Nov.
4, 2011. Gupta responded and submitted two posémne exhibits, including (1) a pay stub and
W-2 form showing Gupta’s earnings March 2008; (2) a copy @upta’s labor application from
June 14, 2005 through June 10, 2008; and (3) a declaration from GeptaR. 548.

On January 25, 2012, the ALJ issued a denisind order on remand. A.R. 553. The ALJ
declined to address any newly edgssues and concluded that ftope of her déion on remand
was limited to the issue origiliy before her. A.R. 550. The ALJ thus denied Gupta’'s motions
requesting the amendment of the dates of his@mpnt and issuance of an order to show cause
why summary decision for Gupta should not bantgd based on Wipro’'s apparent failure to

establish Gupta’s bona fide terminatiénA.R. 552. The ALJ also admitted the post-remand

20n August 15, 2011, Gupta “renewed” his motion to amend the dates of his employment
with Wipro, this time moving in front of the ALJ. A.R. 272.
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exhibits filed by Gupta. A.R. 55Reviewing the record, the AL&rcluded that the evidence still
reflected that Gupta’s aggrieved worker complavas untimely, given that March 2008, the date
of Gupta’s most recent paycheck from Wippreceded Gupta’s May 2009 complaint by more
than twelve months. A.R. 553. The ALJ also fotimat the additional evidence did not support the
merits of Gupta’s claim; in that connectiongtALJ noted that the only deductions reflected in
Gupta’s March 2008 pay records were state anddétiexes, which the HB regulations plainly
permit. A.R. 553see als®0 C.F.R. 655.731(c)(9)(i).

On January 30, 2012, Gupta filed a Petition foviRd@ with the ARB. A.R. 567. On February
29, 2012, the ARB gave noticé its intention to review the casA.R. 586. By Order dated May
22, 2012, the ARB identified the issue under aeration. A.R. 596. On February 27, 2014, the
ARB issued a Final Decision and Order affirmthg ALJ’'s dismissal of Gupta’s case. A.R. 737.

In the ARB’s Final Decision and Order, thé&kB found that the undisputed facts established
that “Gupta’s May and June 2009 cdaipts advanced the same, smtype of violation: illegal
deductions connected to the bassary earned in Guptalsome country.” A.R. 735. First,
regarding Gupta’s claim of H-1#olations pertaining to his owmages, the ARB agreed with the
ALJ that Gupta’s claims as an aggrieved veorivere time-barred. A.R.36. In particular, the
ARB found that the last allegediNegal deductions made from his wages occurred on or before
March 2006, which made his 2009 complaints alveze years late. A.R. 736. The ARB also found
that Gupta failed to present persuasive reasons to invoke equitable tolling. A.R. 736. Second, the
ARB affirmed the ALJ’s dismissal of Gupta’s aggrieved competitor complaint as to the allegedly
illegal deductions made from the wages dfiestH-1B workers at Wipro. A.R. 737. In that
connection, the ARB found that the undisputeaience, particularly Gupta’s own admissions,

demonstrated that Gupta was not Wipro’s competital, thus, Gupta was not adversely affected



by the alleged violation. A.R. 737.rflly, the ARB held that the disation to inveigate credible
source complaints lies with the WHD Adminigblaand other Labor Department officials, and
that the regulations prohibit parties from appealing the Labor Department’s refusal to exercise
such discretion. A.R. 737.

On March 10, 2014, Plaintiff filethe present lawsuit in the Nbgrn Districtof California,
seeking judicial review of the ARB’s fihalecision. On March 25, 2014, Plaintiff filed a
“Complaint for Judicial Review of Final Agen®ecision, and Declaratory and Injunctive Relief,
INA Violations By Wipro,” whichthe Court construes tee an Amended Complaint that not only
(1) seeks judicial review of th®RB’s final decision, buglso asserts: (2) aatin of unauthorized
deductions against Wipro, and (3) claims fecldratory relief and a preliminary injuncti&hOn
June 24, 2014, the case was transfd to this CourtThereafter, Wipro, the Government, and
Gupta all moved for summary judgment on all of Plaintiff's claims.

l. Standard of Review

Judicial review of an agency's final deteration is governed by the Administrative Procedure
Act (the “APA"), 5 U.S.C. 8§ 70kt seq. rather than the typical summary judgment standard.
Pursuant to Section 706(2) reviewing court must

hold unlawful and set aside agency actiorgings, and conclusions found to be-

13 For the sake of precision, Gupta’s Amended@int specifically contains fourteen counts,
each titled as follows: (1) Count One, “Due prsxgiolations and related issues,” (2) Count Two,
“Nature of Gupta’'s Complaint—unauthorizedddetions and failure to pay wages,” (3) Count
Three, “Did the agency properly deny Guptdstion for leave to amend,” (4) Count Four,
“Timeliness of DOL complaints,” (5) Count\&, “Equitable Tolling and Estoppel,” (6) Count
Six, “Aggrieved Party and Interested Status,” (7) Count Se\@=ylaratory Relief,” (8) Count
Eight, “Unauthorized deductiontsy Wipro,” (9) Count Nine, “Byment of required wages by
Wipro,” (10) Count Ten, “Preliminary Injutive (Equitable) Relief,” (11) Count Eleven,
“Compensatory damages,” (12) Count Twelve, “Punitive Damages,” (13) Count Thirteen, “Pre-
judgment and post-judgment Interest,” and (1d)@ Fourteen, “Litigation Costs and Expenses.”
Pl’'s Am. Compl.
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(A) arbitrary, capricious, an abuse o$clietion, or otherwise not in accordance

with law;

(B) contrary to constitutional righpower, privilege, or immunity;

(C) in excess of statutprjurisdiction, authority, or limitations, or short of

statutory right;

(D) without observance gqfrocedure required by law;

(E) unsupported by substaritevidence in a case subjdo sections 556 and

557 of this title or otherwise reviewemh the record of an agency hearing

provided by statute; or

(F) unwarranted by the facts tioe extent that the factre subject to trial de

novo by the reviewing court.
5U.S.C. 8§ 706(2). Thus, under the APA, the fuorcdf the reviewing court is limited. A reviewing
court may not substitute itsggment for that of the agendyitizens to Preserve Overton Park v.
Volpe,401 U.S. 402, 413-15 (1971yerruled on other gnands, Califano v. Sanderd30 U.S.
99 (1977). Rather, “the courtsquiry is limited to deermining whether the agency ‘considered
the relevant factors and artlated a rational connection between the facts found and the choice
made,’Baltimore Gas & Elec. Co. v. Natural Res. Defense Counsel 462.1.S. 87, 105 (1983),
and ‘whether there has been a clear error of judgnidotor Vehicle Mfrs. Ass'n of U.S., Inc. v.
State Farm Mutual Auto. Ins. Calp3 U.S. 29, 43 (1983)Sierra Club v. United States Army
Corps of EngineersNo. 05-CVv1742, 2005 WL 2090028 at *8 (Aug. 29, 2005). Moreover,
“substantial deference is given to an agendyterpretation of statutes it administers, and
particularly to its own regulations, so loag the interpretation is a permissible oné.’{citations
omitted). However, “[a]n agency decision based on an issue of law that does not “implicate][ ]
agency expertise in a meaningful way” . is subject to de novo revie@yberworld Enter.
Technologies, Inc. v. Napolitan602 F.3d 189, 196 (3dir. 2010) (citingSandoval v. Rend. 66
F.3d 225, 239-40 (3d Cir. 1999)).

As a threshold matter, the Court’s direct review is limited to the ARB’s Final Decision and

Order. 5 U.S.C.A. 8 704 (“Agency action made reviewable by statute and final agency action for
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which there is no other adequate remedy in a @ersubject to judiciakeview. A preliminary,
procedural, or intermediate ageraugtion or ruling not directly regivable is subject to review on
the review of the final agency action.”). FurtH@am agency's decision not to prosecute or enforce
.. . is a decision generally committedato agency's absolute discretioHgckler v. Chaneyt70
U.S. 821, 832 (1985).
. Analysis
a. Statutory and Regulatory Framework
The Immigration and Nationalit&ct (“INA”), 8 U.S.C. 8§ 1101et seq.allows the admission

of aliens into the United States to perform g=¥ in a specialty occupation that meets specific
requirements of the Aéf. The INA provides, in pertinent pathat a “nonimmigrant” is an alien
“who is coming temporarily to the United Stategp@sform services in a spialty occupation . . .
and with respect to whom the Secretary of Lateiermines and certifies to the Attorney General
that the intending employer has filed with the®eary an applicationnder section 1182(n)(1) .

.. 8 U.S.C. § 1101(a). Nonimmigrantsus defined may therefore be admitted upon a
determination by the Attorney General that thetipent requirements are satisfied. Pursuant to
the applicable regulations, aggpective nonimmigrant employer is required to file with the DOL,
and obtain DOL'’s certificatiomf, a “LCA”. 20 C.F.R. § 655.700{(1). After obtaining DOL
certification of the LCA, the employer is requitedsubmit a nonimmigranisa petition, together
with a certified LCA, to the United States Citizhip and Immigration Seices of the Department
of Homeland Security (the “DHS”) for apprdva0 C.F.R. 8§ 655.700(b)(2). The determination of

whether the H-1B visa should be issuedd&egated to the DHS and is governed by DHS

14 A “specialty occupation” is defined underetiict as requiring thapplication of highly
specialized knowledge and the aitaent of a bachelor's degree or higher. See 8 U.S.C. §
1184(i)(1).
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regulations.See20 C.F.R. § 655.700(b)(2)-(3). Pursuant to 8 U .S.C. § 1182(n)(2)(A), the
Secretary of the DOL (the “Secretary”) has thé¢hatity to establish the process for receipt,
investigation, and disposition of mplaints in connection with a petitioner's failure to meet a
condition specified in an LCA or a petitioner'ssneipresentation of material facts in an LCA.
Through its regulatory scheme, the DOL delees enforcement #nority to the DOL
Administrator. Pursuant to 20 C.F.R. 8§ 655.80% Administrator is graed the authority to
investigate, among other things, the failureanfemployer to pay required wages. Further, the
DOL is authorized to determine whether cimbnetary penalties may be imposed for willful

violations. 20 C.F.R. §%5.805(b): 20 C .F.R. § 655.810(b).
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Pursuant to 20 C.F.R. 8§ 655.731(c)(9), employezsaathorized to take three general types of
deductions from an H-1B employee’s pap0 C.F.R. § 655.731(c)(10))(&1), and (c)(12) relate

to unauthorized deductioRs.

15 “Authorized deductions,” for purposes thfe employer's satisfaction of the H—
1B required wage obligation, means a déducfrom wages in complete compliance
with one of the following three sets of criteria (i.e., paragraph)(©)(gi), or (iii))—

(i) Deduction which is required byva(e.g., income tax; FICA); or

(i) Deduction which is autbrized by a collective baajning agreement, or is
reasonable and customary in the occpaand/or area of employment (e.g., union
dues; contribution to premium for healitisurance policy covering all employees;
savings or retirement funcbntribution for plan(s) in compliance with the Employee
Retirement Income Security Act, 29 U.S.C. 1001, et seq.), except that the deduction
may not recoup a business expense(s) ®fetmployer (including attorney fees and
other costs connected to the perforoarof H-1B program functions which are
required to be performed by the employeg., preparation and filing of LCA and H—
1B petition); the deduction must have bemvealed to the worker prior to the
commencement of employment and, if tegluction was a condition of employment,
had been clearly identified as such; anel deduction must be made against wages of
U.S. workers as well as H-1B nonimmigrafwere there are U.S. workers); or

(iif) Deduction which meets #following requirements:

(A) Is made in accordance with a wuatary, written authorization by the
employee (Note to paragraph (c)(9)(iii)(An employee's mere acceptance of a job
which carries a deduction as a condition of employment does not constitute
voluntary authorization, even if sucbndition were stated in writing);

(B) Is for a matter principally for the befit of the employeéNote to paragraph
(©)(9)(ii)(B): housing and food allowancesould be consided to meet this
“benefit of employee” standard, unless theptoyee is in travel status, or unless
the circumstances indicate that the magements for the employee's housing or food
are principally for the convenience omiedit of the employer (e.g., employee living
at worksite in “on call” status));

(C) Is not a recoupment of the employer's business expense (e.g., tools and
equipment; transportation costs where stransportation is amcident of, and
necessary to, the employment; living expenses when the employee is traveling on
the employer's business; attorney fees and other costs connected to the performance
of H-1B program functions which are reigal to be performed by the employer
(e.g., preparation and filing of LCA and-#B petition)). (For purposes of this
section, initial transportation from, anddeof-employment travel, to the worker's
home country shall not be codered a business expense.);

(D) Is an amount that does not exceed the fair market value or the actual cost
(whichever is lower) of the matter covered and

(E) Is an amount that do@®t exceed the limits set for garnishment of wages
in the Consumer Credit Protection At U.S.C. 1673, and the regulations of the
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Secretary pursuant to that Act, 29FCpart 870, under which garnishment(s) may
not exceed 25 percent of an employee's disposable earnings for a workweek.

20 C.F.R. 655.731(c)(9) (internal notes omitted).

16 A deduction from or reduction in the ypaent of the required wage is not
authorized (and is therefore prohibited) fbe following purposes (i.e., paragraphs
(c)(10)(i) and (ii)):

() A penalty paid by the H-1B nonimgrant for ceasing employment with the
employer prior to a date agreedaypthe nonimmigrant and the employer.

(A) The employer is not permitted to require (directly or indirectly) that the
nonimmigrant pay a penalty for ceasing eoyphent with the employer prior to an
agreed date. Therefore, the employer shall not make any deduction from or
reduction in the payment of the requir@age to collect such a penalty.

(B) The employer is permitted to recelvena fide liquidated damages from the
H-1B nonimmigrant who ceases employmeithwhe employer prior to an agreed
date. However, the requirements of paagadr (c)(9)(iii) of this section must be
fully satisfied, if such damages arelie received by the employer via deduction
from or reduction in the payment of the required wage.

(C) The distinction between liquidatedndages (which are permissible) and a
penalty (which is prohibited) is to be maale the basis of thepplicable State law.

In general, the laws of the various $&trecognize that liquidated damages are

amounts which are fixed or stipulated by pagties at the inception of the contract,

and which are reasonable approximationestimates of the anticipated or actual

damage caused to one party by the otheygdsteach of the contract. On the other
hand, the laws of the various States, inagal, consider thatenalties are amounts
which (although fixed or stipulated in the contract by the Egréiee not reasonable
approximations or estimates of such dgmarhe laws of the various States, in
general, require that the relation or ciraiamnces of the parties, and the purpose(s)

of the agreement, are to be taken into account, so that, for example, an agreement

to a payment would be considered to be a prohibited penalty where it is the result
of fraud or where it cloaks oppression. Rermore, as a general matter, the sum

stipulated must take into account whetherdietract breach is total or partial (i.e.,

the percentage of the employment contract completed). In an enforcement

proceeding under subpart | of this parg &kdministrator shall determine, applying

relevant State law (including consideoat where appropriate to actions by the
employer, if any, contributing to the early cessation, such as the employer's
constructive discharge of the nonimmigrannon-compliance with its obligations
under the INA and its regulations) whetlitee payment in question constitutes
liquidated damages or a penalty.

(i) A rebate of the $500/$1,000 filingeé paid by the employer, if any, under
section 214(c) of the INA. The employer ynzot receive, and the H-1B nonimmigrant
may not pay, any part of the $500 additiofitshg fee (for a petion filed prior to
December 18, 2000) or $1,000 additional filing fee (for a petition filed on or subsequent
to December 18, 2000), whether directlyindirectly, voluntarily or involuntarily.
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b. Plaintiff's Claims
i. Count One: “Due Process dfiations and Other Issues”

Plaintiff's contention that thARB erred in dismissing his ALComplaint forms the crux of
Gupta’'s Amended Complaint heta.Count One of his Amended @plaint, Plaintiff argues that
the DOL committed multiple procedural violationglag various stages of the adjudication of his
complaint!’

The DOL’s alleged procedural violations are@ws: (1) “[tihe ARB’s finding that[] ‘[t]he
Wage and Hour Division . . . ultimately found m@asonable cause to investigate either complaint’
has failed to identify any regulatory or statutbasis for the ‘ultimate’ finding of the WHD,” Pl.’s
Br. at 11 (internal citations omitted); (2)h& ALJ proceedings did not conform with the
requirements of 20 C.F.R. 655.83%4tlprescribes the procedureli@A cases,” which prohibited
the factual development of the record regaydPlaintiff's employmat record, among other
matters, Pl’s Br. at 12; (3) the ARB errondguadded the Administrator as an additional
Defendant in its “Briefing Order,” and “[a]srasult the focus of [tjeARB shifted on whether

Plaintiff is an aggrieved partjand] timeliness and other issuaseady waived or forfeited by

Thus, no deduction from or reduction in wad@spurposes of a rebtaof any part of

this fee is permitted. Further, if liquidated damages are received by the employer from
the H-1B nonimmigrant upon the nonimmigra ceasing employment with the
employer prior to a date egpd to by the nonimmigrarand the employer, such
liquidated damages shall not includey part of the $500/$1,000 filing fee (see
paragraph (c)(10)(i) of this section). If thknfg fee is paid by a third party and the H—

1B nonimmigrant reimburses all or parttbke fee to such third party, the employer
shall be considered to be in violationtbfs prohibition since the employer would in
such circumstances have been spaiesl expense of the fee which the H-1B
nonimmigrant paid.

20 C.F.R. 755.731(c)(10) (internadtes and citations omitted).

17 Plaintiff titles Count One “Due process \atibns and related issues.” Am. Compl.
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Wipro instead of issues identified in the BmefiOrder,” Pl.’s Br. at 13; (4) “any suggestion that
the Administrator ultimately found no reasoraldause to investigate and did not issue [a]
Determination is inconsistent with the admirasive record, and Wiprond [the] Administrator’s
stipulations,” Pl.’s Br. at 14(5) the Final Decision and Ordercorrectly states that Wipro was
never notified of the proceedings before theJAlecause, according to Plaintiff, “Wipro was
served and it received a copy afigia’s ‘ALJ Complaint’ on Sepil, 2010 but it did not enter an
appearance voluntarily,” Pl.’s Br. &4; and (6) the ARB’s Final [@esion and Order states that
the WHD “issued a letter finding reasonable catasmvestigate the June 2009 complaint,” but
“the ALJ correctly noted that the WHD compiawas initiated in May 2009” and the WHD did
not challenge the ALJ’s finding. Pl.’s Br. at 15. Aieault of these errors, Plaintiff argues that his
case should be remanded to the DOL for a new decision.

In its opposition to Plaintiff’'s motion for samary judgment and in its own motion for
summary judgment, the Government appears totam€ount One to be a general argument that
Gupta “was denied the opportunity to develaopgeriod of employment with Wipro including the
date of the termination of his employmen&bvt.’s Opp. Br. at 10. The Government does not
respond to the specifics of Plaintiff's allegatiansCount One; rather, the Government contends
that “the Court’s review is limited to the admimagive record.” and generally argues that, pursuant
to the administrative record, (1) the ARB amtly concluded that & “worker” claim was
untimely and that there was no ground for equitatileng, (2) Plaintiff did not fit the definition
of an aggrieved “competitor,” and (3) the Adminisbrés decision not to initiate an investigation
based on the information Plaiifitprovided as a non-aggrieved “ciblé source” pursuant to 20
C.F.R. 8 655.807 was unreviewable. Therefdhe® Government argues, summary judgment

should be granted in the Governmtie favor. Govt.’s Br. at 11-12.
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Contrary to the Governmentisterpretation of Count One #flaintiffs Amended Complaint
as a generic assertion that Rtdf was not given the opportunitp fully develop the factual
record, Plaintiff appears to specifically assbdt the ARB’s errors amounted to a constitutional
procedural due process violatiBtTo the extent that Plaintiff is asserting a constitutional violation
in Count One, the Court’s “reviewf . . . constitutionadjuestions is more sedning” than a review
of an agency'’s final decision that doeot raise constitutional question€BS Corp. v. F.C.C.

663 F.3d 122, 137 (3d Cir. 2011). The Third Circuit éstablished that “a gintiff . . . who seeks

to establish a procedural due process claim rdestonstrate that ‘(1) he was deprived of an
individual interest that is encompassed witthie Fourteenth Amendmesntprotection of ‘life,
liberty, or property,” and (2) the pcedures available tom did not provide ‘due process of law.”
Biliski v. Red Clay Consol. Sch. Dist. Bd. of Eg&&4 F.3d 214, 219 (3d Cir. 2009) (quotiidy

v. Borough of Kutztowr}55 F.3d 225, 234 (3d Cir. 2006)). “The essential requirements of due
process . . . are notice aad opportunity to respondCleveland Bd. of Educ. v. Louderm#i70

U.S. 532, 546 (1985).

Here, Plaintiff does not identify a constitutitigaprotected liberty or property interest of
which he was deprive&ee generalbAm. Compl; Pl.’s Br. The Cours thus unable to discern a
potential constitutionally protected interest, an essential element of a procedural due process claim.
See, e.g.Bellocchio v. New Jersey Dep't of Envtl. Prdto. CIV.A. 13-6244 JBS/J, 2014 WL
1464814 (D.N.J. Apr. 15, 2014¥f'd, No. 14-1984, 2015 WL 1345663d Cir. Mar. 26, 2015)

(denying a procedural due proseslaim because “Plaintiffs i@ not identified a protected

18 However, elsewhere in Count One, Plaingifipears to be allegintpat the procedural
violations Plaintiff identifies a actually errorso be evaluatkunder the arbitrgrand capricious
standardSeeAm. Compl. Count I.
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property interest on which to base a due procesation”). Even if Plaintiff had identified such
an interest, the errors of which Plaintiff compkare minor and do not aggr to deprive Plaintiff
of notice or an opportunity to be heard; nearlyoéllhe ARB’s errors thaPlaintiff identifies, to
the extent they are true erroase minor mistakes in recountingethrocedural histy of the case
and do not impact Plaintiff's req# of notice or his opportunityo be heard. The one error of
which Plaintiff complains that potentially impa&intiff’'s opportunity tabe heard is Plaintiff's
contention that “the ALJ proceedings did nohform with the requirements of 20 C.F.R. 655.835
that prescribes the procedure in LCA cas€d.’s Br. at 12. 20 C.F.R. 8§ 655.835 provides, in
pertinent part:

The administrative law judge may preseria schedule by which the parties are

permitted to file a prehearing brief or other written statement of fact or law. Any such

brief or statement shall be served ugach other party in accordance with § 655.830

of this part. Posthearing briefs will not be permitted except at the request of the

administrative law judge. When permitted, any such brief shall be limited to the issue

or issues specified by the administratifgev judge, shall balue within the time

prescribed by the administrative law judgad shall be served on each other party in

accordance with 8 655.830 of this part.
Id. 8 655.835. However, contrary Rlaintiff's assertins, 8 655.835 does not mandate that the
ALJ provide the parties an opponity to develop the factual cerd relating to the dates of
Plaintiff's employment with Wpro beyond the allegations comtead in Plaintiff's complaint;
rather, 8§ 655.835 merely provides the ALJ discretp@athority to requeégre- or post-hearing
briefs or written statements. Thus, any failure angart of the ALJ to request additional evidence
did not violate § 655.835, and Plafhfiails to demonstrate how suehfailure woutl result in a
due process violation. In anyew, Plaintiff submitted, and the ALJ admitted, subsequent evidence
provided by Plaintiff relating télaintiff's work for Wipro in2008, and the ALJ found that the

subsequent evidence did not change the outcome of the ALJ’s analysis because (1) the ALJ found

that Plaintiff had only worked for Wipro i2008 during the month of March, which meant
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Plaintiff's May/June 2009 complaints were stilltside the one-year stagutf limitations, and (2)

the March 2008 pay stubs did not reflect anggdl wage deductions. A.R. 548-56. Further,
Plaintiff received opportunities to argue his claand was given several opportunities to provide
further briefing or information, in front of thé&/HD, the ALJ, and the ARB, and successfully
petitioned for the Administrator to provide reasoning for its ultimate decision that no reasonable
cause existed to purs&daintiff's claim.See, e.gAdamo v. Dillon539 F. App'x 51, 54 (3d Cir.
2013).

Further, to the extent thabnt One advances the argument thatalleged procedural failures
outlined in the Count necessitateemand under the arbitrary and capricious review standard, as
opposed to constituting a due pracemlation, the Court finds th&tlaintiff has not shown that
the complained-of errors affected the substasfcthe ALJ’'s analysis sih that would require
remand.Prometheus Radio Project v. F.C.G73 F.3d 372, 390 (3d Cir. 2004) (“We will . . .
‘uphold a decision of less thane@ clarity if the agency's pathay reasonably be discerned.”)
(quoting Motor Vehicle Mfs Ass’'n of U.S. 8tate Farm Mut. Auto. Ins. Co463 U.S. 29, 43
(1983)). Thus, Plaintiff's motiofor summary judgment on Cou@ne of his Amended Complaint
must fail and the Government’s motion forrsmary judgment on Count One is granted.

ii. Count Two: Nature of Plaintiff's DOL Complaint

In Count Two of Plaintiffs Amended Complair]aintiff argues thathe ARB “engaged in a
hyper-technical reading of [Pldiff's] WHD complaint and emneously relied on the WHD
complaint to dismiss [Plaintiff's ALJ] compldifi Pl.’s Br. at 15. Gupta goes on to argue that
while the ALJ “properly construed Gupta’s [ALJ] complaint as constituting a complaint of failure
to pay wages,” the ARB did not “discuss[] any m@@sfor overlooking the ALJ[s] description of

Gupta’'s complaint . . . and erred in deserghithe WHD complaint as only constituting
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unauthorized deductions.” Pl.’s Bat 18. It appears that Plaintiff arguing that the ARB erred in
construing Plaintiff's complaint as merely aampassing a claim for unauthorized deductions,
when Plaintiff's complaint also purportedly rdained an allegation & Wipro did not pay
required wages to Plaintiff dimg some months when Plaifitvas on Wipro’s H-1B visad® The
Government responds two Count @ the same way that it alyzed Count One: by lumping
Counts One through Four and Count Six togethex general claim and guing that Plaintiff's
complaint as an aggrieved worker was time-barse@Govt.’s Opp. Br. at 11, 13.

The textual support in the Administrative Recéod Plaintiff’'s position is as follows: First,
there is Plaintiff's “Motion fo Order Setting Forth Discoveryd Briefing Schedule and Motion
for Hearing and prehearing Order,” dated Augi&t2010, in which Plaintiff claims (1) to have
“made additional allegations of H-1B violatis by [Wipro] including non-payment of H-1B
required wages during his authorized period of employment” griigR2“by email dated January
31, 2010,” Ramon Huaracha (“Huaracha”), a RegiéhaB Coordinator, infaned Plaintiff “that
the information will be included in [Plaintiff'sjriginal complaint and that the complaint will be
set up for investigion.” A.R. 31-36. Second, there is Haaha's email dated January 31, 2010,
which Plaintiff attaches to ®iAugust 26, 2010 motion, in which Bl@cha thanks Plaintiff for the

additional (unspecified) informatin Plaintiff has provided and statthat the information would

19 Pursuant to the INA, an employer must woly pay specified wages for work actually
performed by the H-1B worker, the employer maisb pay full-time wagefor certain specified
nonproductive periods where the nooghuctive period is due to @ecision by the employer. 8
U.S.C. 8§ 1182(n)(2)(C)(vii)lf the Secretary finds, after no& and an opportunity for a hearing,
that an employer has failed to pay the wages reduthe Secretary has the authority to order the
employer to provide back wages to tlygaeved employee. 8 U.S.C. § 1182(n)(2)(D).

The issue of payment for non-productive pesiad also addressed in DOL regulations

governing the determination, payment af@tumentation of the required wag&se, e.q.20
C.F.R. 8 655.731(c)(7).
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be added to Plaintiff’'s complainA.R. 51. Third, Plaintiff’'s mobns for leave to amend the dates
of his employment, dated May 9, 269and August 15, 2011, contaspecific allegations that
there was no bona fide termination of Pldiis employment with Wipro and that Wipro
improperly failed to pay Plaintiff between Ap2006 and June 10, 2008 (with the exception of
March 2008), as does Plaintiff's November 3, 2011 “Motion to Adinidence in Support of
(Renewed) dates Motio’ A.R. 272—-282, 366—-372, 484—-493.

However, the record shows that while Plaintiff moved multiple times to amend the dates of his
employment during the ALJ andRB proceedings, Plaintiff never specifically moved to amend
his DOL complaint to include @aim against Wipro for failuree pay wages during nonproductive
status’! As the ALJ’s January 25, 2012 decisionestnotwithstanding Plaintiffs motion to
amend the dates of his employment withpWigi Plaintiff's initial complaint “allegeanly that
Wipro was taking unauthorized dexions,” and nothing in the remb reveals that Plaintiff's
complaint was properly amended to include the pewaised allegations of failure to pay wages
during nonproductive status. A.B53 (emphasis in original}urther, even if Plaintiff had
properly amended his complaintiteclude a claim for failure to pay wages, there is no evidence
in the record that the WHDbok any action to investigate Ri&ff's added claim, precluding
judicial review.In re: Watson910 F. Supp. 2d 142, 147 (D.D2D12) (“Because the challenged
agency action here was discretionary—namelby digcision by Labor's Vga and Hours Division

not to investigate [the plaintiff's] complaints—he cannot statien under . . . the APA, which

20 plaintiff's initial motion to amend the datef his employment, dated May 9, 2011, was filed
before the Administrative Review Board. A.R. 484.

2 To the extent Plaintiff points to Huarackalanuary 31, 2010 email as evidence that he
amended his DOL complaint to include those aliega, the Court is unabte find that Plaintiff
indeed amended his complaint in that wayHasracha does not specify what information was
added to Plaintiff’'s complaint.
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‘explicitly excludes from judicial review thosggency actions that are ‘committed to agency
discretion by law.” (quotingsierra Club v. Jacksqr548 F.3d 848, 855 (D.C.Cir. 2011) (quoting
5 U.S.C. § 701(a)))see alsa20 C.F.R. 8§ 655.806(a)(1) (stating that under 8§ (11)82), “[n]o
hearing or appeal . . . shall be available whkeesAdministrator [of WHD] determines that an
investigation on a compldins not warranted.”)Watson v. Chief Admin. Law Juddeo. 10-
40411, 2010 WL 4033991, at *2 (5th Cir. Oct. 15, 2010).

Therefore, the ARB'’s failure to consider Plaintiff's informal allegations in its Final Decision
and Order was not arbitrary, capoigs, or an abuse dliscretion. Plaintiff’'s motion for summary
judgment fails on Count Two, and the Government’s motion is grafted.

lii. Count Three: Denial of Plaintiff§1otion to Amend his DOL Complaint

In Count Three of Plaintiff's Amended Compig Plaintiff argues that the ALJ erred in
denying Plaintiff leave to amend the dates diilff’'s employment wth Wipro in his ALJ
complaint. The record reflects that on May 9, 2(RIajntiff first filed in front of the ARB for
leave to amend the dates of his employnertxtend to June 10, 2008. A.R. 484. On August 15,
2011, Plaintiff renewed his motionrfteave to amend the dateshi$ employment, this time in
front of the ALJ, and in November 3, 2011, Plaintiff submitted post-remand evidence. A.R. 272,
366. In her January 25, 2012 decision, the ALJ denied Plaintiff leave to amend the dates of his
employment with Wipro. A.R. 551. The ALJ mok that she had not previously addressed
Plaintiff's motion, because it was receivedhmr office on August 30, 2011, the same date that

she issued her “Order Acknowledging ReceipReimand from Administrative Review Board,”

2The Court makes no finding abouethiability of Plaintiff's allegations that Wipro failed to
pay Plaintiff wages during his afjed non-productive status, eitherterms of timeliness or the
merits. The Court merely notes that bringing suclaen here, in the first instance, is procedurally
improper.
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and she was unable to review Pldftgimotion before issuing her Orddd. The ALJ found that

“Iit is proper to limit [her] decision on remand to tesues that were before @ithe time | initially
adjudicated this matter” and that Plaintiff’'s moticloes not relate to these issues, but rather seeks
to interject new issuesld.

However the ALJ did admit post-remand evidence submitted by Plaintiff, consisting of (1) an
earnings statement from Wipro for the perD3/01/2008 to 3/31/2008 in the amount of $5,323.00,
(2) a W-2 form issued to Plaintiff, repartj income of $5,323.00, (3) a copy of an LCA for the
period 06/14/2006 to 06/10/2008 for Wipro, and (4) Piffiimtdleclaration, in wich Plaintiff states
that Wipro “could but did not present any arguin@nsubmitted [sic] any material in support of
bona fide termination of [Plaintiff's] employmeptior to 06/10/2008 —ral [sic] of authorized
period of employment approved by USCI&.'R. 550-51. Accordingly, the ALJ supplemented
her findings of fact to takthe new evidence into accofitA.R. 552. However, the ALJ further
found that Plaintiff's “2008 employment with Wipidoes not establish the timeliness of Gupta’s
complaint that is before me on review,” becaegen though Plaintifivas employed by Wipro in
March 2008, Plaintiff's May 2009 complaint wastill untimely. A.R. 552. Not only was the
complaint filed more than 12 months from thdedaf Plaintiff's lastearnings statement from
Wipro, but the 2008 earnings statement reflectey anthorized deductions for state and federal
taxes, so Plaintiff's claim still began tarr at the end of March 2006. [A.R. 552-53]. The ALJ
further maintained that Plaintiff's post-remanddeance was inapposite because Plaintiff’s “initial

complaint allegednlythat Wipro was taking unauthorizeddietions,” seemingly alluding to and

23 The ALJ found that (1) “Wipro paid wagés Gupta in March 200§ursuant to an LCA
authorizing employment through June 10, 2008,*{2ipro deducted federal and state taxes from
Gupta’s wages in March 2008, but did not takg ather deductions from his wages,” and (3)
“[tIhe wages Wipro paid in March 2008 were thrdy wages Wipro paid to Gupta in that calendar
year.” A.R. 552.
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dismissing Plaintiff's additional, informal allegatioaBout the lack of a bona fide termination and
Wipro’s non-payment of wages during Pldifsi alleged nonproductive status. A.R. 553.

The ARB specified in its Identification of the Issues to be Considered and Order Establishing
Briefing Schedule that the ARB intended twiesv “[w]hether the ALJ properly limited her
decision on remand to those isstlest were before her when skeued her original Decision and
Order Granting Summary Decision; And Dismiss@agse.” Ultimately, thé&RB’s Final Decision
and Order did not explicitly xegew the ALJ’s denial of Plaintiff's motion to amend, though the
ARB affirmed the ALJ’s dismissaf Plaintiff's complaint.

In any event, the Court does not find that thel Acted in an arbitragr capricious manner in
denying Plaintiff's request to amend, especiadigduise the ALJ did admibd consider Plaintiff's
post-remand exhibits which related to Pldits 2008 employment wittWipro. As | statecdupra
it was not error for either the ARB, or the ALJf&idl to consider Plaintffs additional allegations
about Wipro’s non-payment of wages during Riiffis alleged nonproductive status, because the
allegations were not raised in a procedurally prdashion. Thus, the dexiof Plaintiff's motion
to amend did not impact Plaiff's only properly-raised claimAccordingly, the Court denies
Plaintiff's motion for summanjudgment, and grants the Gemeent’'s motion for summary
judgment, on Count Three.

iv. Count Four: Timeliness dtlaintiffs DOL Complaints

In Count Four of Plaintiff's Amended Complaiftlaintiff asserts agast the Government and
Wipro that (1) “Wipro waived or forfeited thaffirmative defense of “timeliness” during [the]
administrative proceedings,” and (2) Pkf’'s complaint was in fact timely.

The Government responds that “[i]t is b import that the WHD and ALJ addressed the

timeliness defense, as there was no requirementhbatefense be addressed or even raised by
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Wipro.” Govt.’s Opp. Br. at 13 n.6. Further, thewernment contends that Plaintiff's complaint
is not timely, because the unauthorized deductanshich he initially complained took place
more than a year after Plaintiff filed his complaint.

Under the DOL'’s regulations for enforcementasf H-1B labor condibn application, “[a]
complaint must be filed not later than 12 nfenfafter the latest date on which the alleged
violation(s) were committed, wHicwould be the date on whichetemployer allegedly failed to
perform an action or fulfill a condition specifiedtime LCA, or the date on which the employer,
through its action or inaction, alledjg demonstrated a misrepreseitatof a material fact in the
LCA.” 20 C.F.R. § 655.806.

Timeliness was first raised in the recavd December 2, 2010, when the Administrator
responded to the ALJ’s order to show cause by gtibga letter-brief, in which the Administrator
detailed why the WHD initiallyfound reasonable cause to gue Plaintiff's complaint upon
Plaintiff’'s representations that he was a business competitor of Wipro. The Administrator
explained that “[a] complaint must be filed within twelve months after the latest date on which the
alleged violation was committed. Mr. Gupta does not qualify as an aggrieved worker because any
violations that may have been committed agdiimstin that capacity happened more than twelve
months before the submission of his compltirthe Wage and Hour . . . Office in June 2089.”

A.R. 68. The ALJ found that “[ilts uncontroverted that [Plaiffts] complaint was untimely, as

it was made more than three years after his employment with [Wipro] ended. Thus, [Plaintiff's]

24 The Administrator further explained thBtaintiff could not “invoke competitor status
because he did not in fact run a businessmpedition with Wipro,” though the WHD had initially
issued a “reasonable cause” letter becauseedirtie, the WHD believed Plaintiff may have had
aggrieved party status as a business competitor. A.R. 68—69.
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complaint on his own behalf may be dismissed, based on untimeliness,” and no equitable tolling
would be applied. A.R. 229-30.

Wipro’s involvement in the proceedingsily began on August 30, 2011, after the ARB
remanded the case due to the ALJ’s erroneous draisit to provide notice of the proceedings to
Wipro, and the ALJ then provided notice andagportunity to respond to Wipro. A.R. 289. On
November 4, 2010, Wipro responded by summarily eiggewith the Administrator’s position.
Nov. 4, 2011 Response by Wipro. Plaintiff arguest Wipro was on notice of the proceedings
because Wipro “received a copy of the ‘ALJ Cdant’ in Sept. 2010.” Pl.’s Br. at 21. However,
as the ARB noted in its August 11, 2011 remandsi@aj “the nature and extent of [Wipro’s]
‘participation,’ if any, is uncleagiven the ALJ’s statement that as of the date of her [March 28,
2011 opinion, Wipro] ‘has not been served witiiice of these[] proceedings.” A.R. 55&e also
A.R. 219. “The purpose of requiring the defendamplead available affirmative defenses in his
answer is to avoid surprise and undue prejufligeroviding the plaintiff with notice and the
opportunity to demonstrate why the affirmativdetesse should not succeed . . . Consistent with
the purpose of Rule 8(c) [of the Federal Rule€iofl Procedure], courtsequire that defendants
assert a limitations defense as early as reasonably posBEiblarison v. JohnspB813 F.3d 128,
134-35 (3d Cir. 2002). Thus, evertht Administrator could not, ats own, raise the defense of
timeliness—which Plaintiff sserts without legal suppé¥-the Court finds that, based on the
administrative record, Wipro raised the issofetimeliness at the first reasonably possible

opportunity, in its November 2011 responsethe ALJ in which itwholly endorsed the

25 Wipro and the Government respond by stialso without ledasupport, that the
Administrator may raise the issue of timelinestead of the respondent in ALJ proceedings such
as these.
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Administrator’s position. Thus, the ARB’s failute find that Wipro foréited or waived the
defense of timeliness is not arbitracgpricious, or an abuse of discretion.

As to whether Plaintiff's complaint was actually untimely, the Court finds no evidence in the
record to disturb thARB'’s findings that

[tlhe ALJ clearly explained, based on the undtep facts, that thiast alleged ‘illegal

deduction’ made from [Plaintiff's] wageoccurred in or before March 2006. This

makes [Plaintiff’'s] 2009 complaints late by Hmple years . . . . Nor does it help Gupta

to argue, as he has, thatipro allegedly never propgriterminated his employment

based on his H-1B status as approved byp#@artment of Homeland Security through

June 10, 2008. The fact remains that the dasé of the alleged ‘illegal deduction’

violation pertaining to Gupta’s wages oomd in or before March 2006. We thus

affirm the ALJ’s dismissal of Gupts'claim pertaining to his own wages.

A.R. 736-37.

Therefore, the Court holds ththe ARB’s finding that Plaintiff’'s complaint was untimely was
not arbitrary or capricious. Given that Wipwas only invited to respond to Plaintiff's ALJ
complaint after the ARB remanded the decision, and Wipro agreed with the Administrator’s
position that Plaintiff's complaint was untimely as aggrieved worker, the Court does not find
that the record reflects that Wipro waived its statute of limitations defense. And the Court does not
find any evidence in the record to contradie# ARB and ALJ’s findingsghat Plaintiff's 2009
complaint was untimely. Therefore, summary judgb@ Count Four will be denied for Plaintiff
and granted to Wipro and the Government.

v. Count Five: Equitable Tolling and Estoppel

In Count Five of Plaintiffs Amended ComplajrPlaintiff alternatiely asserts against the
Government and Wipro that iféhCourt finds that Plaintiff€omplaint was untimely, equitable
tolling should apply. Specificall Plaintiff argues that “Wipro actively misled [Plaintiff]

respecting the cause of action, by making [PIe]rgign a letter agreement, which included the

unauthorized deduction as a conditadremployment.” Pl.’s Br. at 2#laintiff further argues that
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“Wipro . . . did not provide earnings statertseto [Plaintiff] for several months during the
authorized period of employment . . In the absence of earningfatements it is impossible to
determine the cause of action with speciiciwhether the shortfall in wages is due to
unauthorized deduction[s] or failure to pay requiwexbes.” Pl.s’ Br. at 28laintiff also claims
that equitable estoppel should apply. The adminisga&eord reveals that the basis for Plaintiff's
equitable tolling argument befotlee ALJ was Wipro’s alleged failure to inform Plaintiff that the
labor certification application auld control the terms of Plaiffts employment as an H-1B
worker and not Wipro’s employment agreement lefté.R. 18-19.

As the ARB has explained, “[e]quitable modificet consists of eqtable tolling, which
focuses on the employee's excusable ignorance of an employer's discriminatory actions, and
equitable estoppel, which examines the emplsy®mduct and the extent to which the employee
has been induced to refrafrom exercising her rights.Tn the Matter of: Sandra Barrett,
Complainant v. Shuttle Ameri¢public Airways, Responde2014 WL 884411, at *4 n.7. In
Sch. Dist. of City oAllentown v. Marsha)l657 F.2d 16, 20 (3d Cir. 1981), the Third Circuit
identified three situations in which equitable taijiis appropriate: “(1) thdefendant has actively
misled the plaintiff respecting the cause of act{@hthe plaintiff has in some extraordinary way
been prevented from asserting hghts, or (3) the plaintiff has ised the precise statutory claim
in issue but has mistakentione so in the wrong forumld.; see alsd?odobnik v. U.S. Postal
Serv, 409 F.3d 584, 591 (3d Cir. 2005ge also, e.gln the Matter of: Juan Carlos Lubary,

Complainant v. El Floridita d/b/8uenos Ayres Bar & Grill, RespondeARB No: 10-137, 2012

26 |n fact, the letter cited by Plaintiff states tH#n the event of a corlitt between this letter
agreement and your Appointment Letter or Commititre terms of thisetter shall govern.”
The letter does not state that the letter supessBthintiff's LCA or thdNA'’s provisions as they
relate to the H-1B program. A.R. 18-20.
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WL 1568642, at *4 (applyinghllentownin the H-1B context). “[T]he principles of equitable
tolling . . . do not extend to garden-variety piaiof excusable neglect. The remedy of equitable
tolling is extraordinary, and we will extend it only sparinglydnes v. United State866 Fed.
App'x 436, 439 (3d Cir. 2010) (internal ¢itns and quotation marks omitted).

The elements of equitable estoppel are asvi@id(1) a misrepresentation by another party;
(2) which she reasonably relieghon; (3) to her detrimentl’eese v. Adelphoi Vill., Inc516 F.
App'x 192, 194 (3d Cir. 2013); (quotitnited States v. Asma27 F.2d 907, 912 (3d Cir. 1987)).

The ALJ dealt with Plaintiff's equitable tollirrgument in her March 28, 2011 decision, when
she stated that

[tlhe recognized exception [to the timelgserequirement] relates to the employer’'s

actions in actively misleading the employegarding the employee’s right to seek

redress under the [INA], not (as [Plaintif§serts) any misleading act by an employer

in establishing the terms of the employerpéomgee relationship, which is at issue.

Thus, it is the action of the employer éning to the employee’s ability to pursue

legal action, not the action of the employeestablishing the terms of the employer-

employee relationship, which is at issuela[®tiff's] submissions are silent as to

whether, if at all, [Wipro]misled him as to his right téle a complaint with the

administrator . . . . Consequently, | conclude that [Plaintiff] has not established the

eligibility for equitable tolling of the lintations period based on [Wipro’s] actions.
A.R. 230 (citing”Hyman v. KD ResARB No. 09-076 (ARB: Mar31, 2010)). The ALJ went on to
note, in a footnote, that Plaifithad not “asserted any facts retegito either of the other possible
rationales for equitable tolling &ving been prevented in some extraordinary way from asserting
his rights, or raising the precis&im in the wrong forum) . . . . | also find that [Plaintiff] has not
alleged any facts that credibly could constitute grounds for applying equitable estégppEhé
ARB affirmed the ALJ’s findings, adding that tlB®ard “agree[d] with the ALJ that [Plaintiff]
failed to present persuasive reasons to invoke equitable tolling.” A.R. 736.

The Court does not find the ARB’s decisionb® arbitrary or capricious; the distinction

between actively misleading a plaintiff as te tierms of an employer-employee relationship and

30



actively misleading a plaintiff as to his causfeaction is readily understandable and has been
enforced by the ARB in other, similar cas8ge, e.g.In the Matter of: Seyanabou A. Ndiaye,
Complainant v. CVS Store No. 6081, Respond&RB No.: 05-024, 2006 WL 3508487, at *5
(“[T]here is no evidence thatehRespondent actively misled tBemplainant with respect to her
rights to file a complaint .. . . .”). Further, thadance in the record does not detract from the ARB’s
decision. Wipro’s December 27, 2005tée stating that “the termsf this letter agreement shall
control the terms antbnditions of your employmentioes not so clearly rise the level of actively
misleading the Plaintiff about thature of his claim such thatould require remand, and there is
no other evidence in the record showing thairfiff “could not, by theexercise of reasonable
diligence, have discovered essential information bearing on his or her cRuelil v. Viacom,
Inc., 500 F.3d 375, 384 (3d Cir. 2007).

Regarding equitable estoppel, Plaintiff appears to conflate the principles of equitable
estoppel with the very nature of his claimgaing that Wipro’s 2005 letter is misleading insofar
as the INA’s applicable statutes and regulatigmgerning authorized and unauthorized deductions
supersede any contrary terms Bifintiff's employment is tstamount to arguing that Wipro
unlawfully deducted amounts from Plaintiff's wag€sppinger-Martin v. Soli627 F.3d 745, 752
(9th Cir. 2010) (Plaintiff's “attempt to invoke equitable estoppel mergesuthstantive wrong with
the tolling doctrine.”) (reviewingn ARB decision). Thus, the ARB&ecision to affirm the ALJ's
declination to exercise equitable estoppel is als@rmtrary, capricious, or an abuse of discretion.
Therefore, summary judgment is entered for the Government and Wipro on Count Five.

vi. Count Six: “Aggrieved Party and Interested Party Status”
In Count Six of Plaintiffs Amended Complairgsserted against the Government and Wipro,

Plaintiff appears to seek reviefithe ARB’s decision that Plaifitdid not qualify as an aggrieved
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party by arguing tha®laintiff “is anaggrieved partyas an employee, as a potential competitor and
a worker in a spcialty occupation?’ Pl.’s Br. at 27 (emphasis iniginal). Plaintiff also asserts
that he is an “interested i’ as a “credible sourceld. at 28.
A. Aggrieved Party

“Any aggrieved party, as defined in 8 655.7h%y file a complaint alleging a violation
described in 8 655.805(a),” pertaining to the ertdment of H-1B labor condition applications.”
20 C.F.R. 8§ 655.806. The regulation further states‘faptomplaint must be filed not later than
12 months after the latest date on which thegatleviolation(s) were committed, which would be
the date on which the employer gielly failed to perform an aot or fulfill a condition specified
in the LCA, or the date on which the employer, through its action or inaction, allegedly
demonstrated a misrepresentatioraahaterial fact in the LCA.Id. According to 20 C.F.R. §
655.715,

Aggrieved party means a person or gntivhose operations or interests are
adversely affected by the employer's alleged non-compliance with the labor condition
application and includebut is not limited to:

(1) A worker whose job, wages, or warl conditions are adversely affected by
the employer's alleged non-complianaghvthe labor condition application;

(2) A bargaining representative for werk whose jobs, wages, or working
conditions are adversely affected by theptayer's alleged non-compliance with the
labor condition application;

(3) A competitor adversely affected by the employer's alleged non-compliance with
the labor condition application; and

(4) A government agency which has a pesgrthat is impacted by the employer's
alleged non-compliance with thebor condition application.

Id. In her March 28, 2011 decision and order, thd Adund that Plaintiff culd not bring his claim

as an aggrieved worker because the date oatgotentially unlawful deductions occurred in

March 2006, which was more than twelve montlegore Plaintiff’'s complaint. A.R. 230, 232.

27In his Amended Complaint, Plaintiff also adsethat he has “aggrieved party status” as a
“worker in specialty occupation.” Am. Compl. at 53.
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Further, Plaintiff could not bring claim as an aggrieved competitor because he did not, in fact,
establish a competing businesgminst Wipro. A.R. 231. The AR&8Tfirmed the ALJ’s decision on
both bases. Specifically as to Plaintiff's claim thatwas an aggrieved competitor, the ARB stated
that “[tlhe ALJ correctly explained that the usputed evidence, particularly [Plaintiff's] own
admissions, demonstrate that he was not Wipro’s ‘competitor’ and, therefore, not adversely
affected by the alleged violation.” A.R. 737.

The Court hasupraaffirmed the ARB’s decision that&thtiff's complaint as an aggrieved
worker was untimely. As to Plaintiffs compladias an aggrieved coraptor, the Court finds
reasonable the ALJ and ARB’s interpretationanf aggrieved “competitor” as reflected in §
655.715 to preclude potential or future competitors. Plaintiff's April 22, 2010 email acknowledges
that he “did not actually set up the business but was in the stiéigé of settingp the business
after returning [to India] fronfthe] USA in May 2009,” A.R. 81. Platiff's argument that “there
is no requirement in the INA statute or DOL regialas that in addition to filing a timely complaint
... a complaint has to ‘prove’ that he isaggrieved party” is unpersuasive, because § 655.806
only states that an
aggrieved party” may file a complaint alleginglB- LCA violations. Futter, Plaintiff's policy
argument that a narrow reading of 8 655.715 woulg tgb channels of valuable information for
the agency to enforce laws that benefit[[SUworkers” is reasonably refuted by the ALJ's
statement that treating Plaintiff as a competitould “open the door to an unlimited number of
potential claimants,” and because the ARRiasoning behind its deasi satisfies our limited
review.Chao v. Roy's Const., In&17 F.3d 180, 186 (3d Cir. 2008)A] reviewing court shall
set aside agency action that is ‘arbitrary, capusj an abuse of discretion, or otherwise not in

accordance with law.”) (quaig 5 U.S.C. § 706 (2000)).
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Plaintiff also seeks review of the ALJ’s finding that Plaintiff was not an aggrieved party as a
“worker in a specialty occupation,” who was in non-productive status within 12 months of filing
the complaint® The ALJ found that “the term ‘worker’ eqiés to ‘employee’ [under 20 C.F.R. §
715], and that [Gupta’s] complaint as a formeptyee of [Wipro] is encompassed in its listing
of ‘worker’ as a type of aggrieved party.” Besatthe 12 month limitations period in 20 C.F.R. §
806 “relates to all complaints by any aggrieyedty,” the ALJ found that Gupta’s “attempt to
carve out a separate ogey of aggrieved party by claimingahhe also qualifies because he is
(or was) a ‘worker’ in a specialipdustry must fail.” A.R. 231 n.12. The ARB did not specifically
address the ALJ’s finding in either of tt®o decisions in these proceedings.

20 C.F.R. 8 655.715 clearly provides a single di@dimfor an aggrieved party who is a worker:
“[a] worker whose job, wages, or working catahs are adversely affected by the employer's
alleged non-compliance with the labandlition application.” And, as discussg&aprag 20 C.F.R.

8 655.806 and 655.807 are equally clear: “informationcerning possible violations must be
submitted not later than 12 months after the lades¢ on which the alleged violation(s) were

committed.” 20 C.F.R. § 655.803¢e als®?0 C.F.R. 8 655.806(a)(5). &refore, the Court finds

28 Plaintiff does not provide anyeaningful factual or legal support for this argument, either
in his Amended Complaint or in his briefing; herelg cursorily states that he “has worked in
[the] USA for several years onrfpH-1B visa of Wipro as welas some other employers in
specialty occupation. Any LCA elations by Wipro or any othemployer that result in [the]
lowering of ‘required wages’ aregjudicial to him as a participant worker in the H-1B program.”
Am. Compl. at 53.

Plaintiff also cites tdVlendoza v. PereZz/54 F.3d 1002 (D.C. Cir. Jun. 13, 2014), for the
proposition that “workers displagéy lax visa policies from jobs they otherwise would hold fall
within the class of individualwhom the INA seeks to protectd. at 1018. HowevelMendozas
inapplicable here: at issue Mendozawas the right of U.S. workey who were affected by the
DOL’s new special procedures that “estdblihe minimum wages and working conditions
employers must offer U.S. sheepherders, goatherders, and open-rangé@rdtis)before hiring
foreign herders [under the H-2guestworker program],” to fila lawsuit alleging that the DOL
violated the APA by issuing the spegmbcedures without notice and commedt.at 1007.
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that the ALJ’s decision that Plaintiff's allegedisis as a “worker in a specialty occupation” in
non-productive status within 12 months of filing@mplaint did not create a separate “aggrieved
party” basis on which to file a DOL complaintas not arbitrary, capricious, or an abuse of
discretion?®

B. “Credible Source”

Plaintiff also argues that theRB’s decision to affirm the ALJ'denial of Plaintiff's request
for a hearing on Plaintiff's complaint of alledjesiolations pertaining to other H-1B Wipro
employees as a “credible source” complainder 20 C.F.R. 8 655.807 was not supported by the
record and that Plaintiff was a credible source.

20 C.F.R. 8 655.807 sets forth how someone whmisan “aggrieved party” may allege H-
1B LCA violations and how such afjations will be processed. Plafhappears to have first raised
the argument that he is a “credible source” sxsuipplemental briefing preceding the ALJ’'s March
28, 2011 decision. In that opiniongtiALJ noted that § 655.807(a)

provides that such complaints may be iriiggged only after the Administrator refers

the matter to the Secretary, and the Secretaryersonally authaes investigation .

. . . Whether or not the information Ifntiff] provided was credible, under the

regulation such information . . . can fothe basis for an ingtigation only upon the

personal authorization of the Secretary . The regulation specifically states that no

hearing is available from a decision by #k@ministrator declining to refer allegations

to the secretary. The Administrator's sdietion in this area is plenary and

nonreviewable. Consequently,do not have the authoritjo address [Plaintiff's]

assertion that this allegatishould be investigated, because he is a “credible source.”
A.R. 232 (internal citations omitted).
The ARB affirmed the ALJ’s decision on thssue, stating that “[a]the ALJ noted, there

is no evidence that the Administratar other Labor Department official exercised . . . discretion

2 Further, as discussed and affirnsegbra the ALJ and ARB considered Plaintiff’'s complaint
about Wipro’s allegedly unauthiped deductions as an agmeel worker, and dismissed the
complaint because Plaintiff filed it more tharetwe months from the last alleged violation.
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[to initiate an investigation und& 655.807] in this case, and tlegulations prohibit parties from
appealing the Labor Department’s exercise dusa to exercise such discretion.” A.R. 737.
However, the ARB noted that its decision

neither incorporate[s] or reject[s] the Ak conclusion that the Administrator must

refer credible source complaints to tBecretary for certifidgon. Our conclusion

is that parties can only appeal the Administrator's determination of a credible

source complaint following an inviégation performed under Section 655.807.

Such investigation did not occur in tliase and, therefore, we affirm the ALJ’s

rejection of Gupta’s request folhaaring as a credible source.

A.R. 737.
The ALJ and ARB are correch that 8655.807(h) statesath“[n]Jo hearing shall be

available from a decision by the Administrator daoly to refer allegatins addressed by this
section to the Secretary, and none shall be dlaifaom a decision by the Secretary certifying or
declining to certify that an investigation is warrantdd.” Further, there is a “presumption that
agency decisions not to institute proceediagsunreviewable under 5 U.S.C. § 701(a)(2),” and
Plaintiff did not providenor does this Court find, evidence that would overcome this presumption
as it applies to 8 655.80MAeckler v. Chaneyt70 U.S. 821, 837 (1985).

Therefore, to the extent Plaintiff is semdfireview of the ARB’s decision to affirm the
ALJ’s decision on Plaintiff’'s argument that hisngplaint should be accepted and reviewed as a
“credible source” complaint under § 655.807, that argument must fail.

Therefore, summary judgment will be granted on Count Six to the Government and Wipro,

and against Plaintiff.

% To the extent Plaintiff asserts that his cdent should also be accepted as a non-aggrieved
party in his capacity as an employee, a potentifitore competitor, or a “worker in a specialty
occupation,’'seeAm. Compl., the same reasoning appl@6L’s decision not to investigate under
20 C.F.R. 8 807 is unreviewable.
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vii. Counts Eight and Nine: Unauthorizddeductions and Failure to Pay
Wages

In Counts Eight and Nine, Plaifftasserts direct claims, in tiiest instance, against Wipro by
arguing that Wipro violated th&lA’s wage regulations by (1)kang out unauthorized deductions
and (2) failing to pay required wages to Plaintiff, during the period between May 2003 and June
20083 However, the INA does not authorize a privagét of action to enforce the laws regarding
payment of wages to H-1B workers; rathegimlants must go through administrative channels
and may only seek judicial review once administearemedies have beexhausted. “[N]othing
in [8 1182(n) of the INA] indicates that Congrastended to provide a pate right of action in
federal court to enforce violations fphe statute] in the first instanceShah v. Wilco, In¢.126
F.Supp.2d 641, 648 (S.D.N.Y. 2000). “Not only clamprehensive administrative mechanisms
exist, but also the legislativestory of the Immigration and Natnality Act yields no support for
the proposition that Congress intexddo create a private right attion” in Section 1182(n), the
INA section governing LCAsBiran v. JP Morgan ChaseNo. 02 Civ. 5506(SHS), 2002 WL
31040345, at *3 (S.D.N.Y. Sept. 12, 2002). “Accogly, ‘Section 1182(n) does not provide for
a private right action in federal court in the ffirsstance for complaints concerning an employer's
violation of the Section.”"Gupta v. Headstrong, IncNo. 12 CIV. 6652 RA, 2013 WL 4710388,
at*4 (S.D.N.Y. Aug. 30, 2013) (quotirthah 126 F.Supp.2d at 647—-48ge also Watson v. Bank
of Am, 196 F. App'x 306, 307 (5th Cir. 2006) (Plaintiff “had no private rigtgadion in the first
instance under 8 U.S.C. § 1182(n), the subsedajoverning the H-1B pgram and providing

procedures for enforcing its requirementsVgnkatraman v. REI Sys., Ind17 F.3d 418, 423—

3 In Count Seven of Plaintiff's Amended Comiplia Plaintiff seeks declaratory relief with
respect to Counts One through Six of Aimended ComplainAm. Compl. at 55-57.
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24 (4th Cir. 2005) (“We are of opinion and hold thatimplied private right of action in favor of
[the plaintiff] is not impliedunder 8 U.S.C. § 1182(n).”).

Therefore, Plaintiff's attempt in Count Eidlat re-litigate his DOL complaint of unauthorized
deductions, and his attempt in Count Nine to rais&im in the first instance that Wipro failed to
pay wages to Plaintiff between 2086d 2008 in Count Nine, must f&flAccordingly, summary
judgment is granted for Wipro and denfed Plaintiff on ®unts Eight and Nine.

viii. Plaintiff's Remaining Claims and Motions

Because the Court has affirmed the ARB’s ffidacision and order, Plaintiff's remaining

claims for declaratory relief, a preliminary injunction, compensatory damages, punitive damages,

pre- and post-judgment interest, and litigation expenses must afSdPfaintiff also subsequently

%2 Plaintiff states, in his Amended Complaintathis claim in Count Seven “can also be
considered under state law tortious breach ofrachby considering theCA as an employment
contract.” Am. Compl. T 254. However, the federalirts that have congded this issue have
found that the LCA is not considered an emplogtmeontract for the purposes of a breach of
contract claimShibeshi v. Philander Smith CoINo. 4:11CV00513 JMM, 2011 WL 4529455, at
*2 (E.D. Ark. Sept. 30, 20113ff'd, 467 F. App'x 544 (8th Cir. 2012Zplaintiff “alleges that the
Labor Condition Application which employers filgith the Department of Labor in order to
employ non-immigration workers through the spegiaticupation visa program is an employment
contract. The Court cannot agree. While this doent may be contractual in nature between the
Defendant and the Department obloa, it is not a contitual in nature between Plaintiff and the
Defendant. “);Compunnel Software Grp2015 WL 1224298, at *5 (An “LCA cannot sustain a
breach of contract claim . . . . allowing [suclckim to be actionable would subvert the federal
statutory scheme.”). This Court regs with its sister courtsnd finds that an LCA is not an
employment contract and, thus, cannot formlisis of a breach obntract claim.

Accordingly, to the extent Plaintiff is pleadi@punt Seven as a breach of contract claim, such
a claim must fail.

33 In his motion for summary judgment, Plafhtasserts in Count Even (“Compensatory
Damages”) that Plaintiff “prays for liquidatedrdages” under N.Y. Lab. Law 8§ 198 and the Fair
Labor Standards Act.” Pl.’s Br. at 33. Howevelaintiff does not assedny claims under those
laws in his Amended Complairf plaintiff may not amend his complaint through arguments in
his brief in opposition to a nion for summary judgmentBell v. City of Philadelphia275 Fed.
App’x 157, 160 (3d Cir. 2008)Accordingly, the Court will not @nsider Plaintiff’'s arguments
under N.Y. Lab. Law § 198 or the FLSA here.
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filed a motion for preliminary equitable reliefo‘trestrain Wipro fronwithholding his required
wages and Order Wipro to forthwith repay athounts taken as unauthorized deductions from
Gupta’s wages and/or the amoohtequired wages that Wipro failed to pay Gupta during the H-
1B employment period.” Because the Courst ladfirmed the ARB’s decision on the bases
challenged by Plaintiff, Plairifis motion for preliminary injunctive relief is moot. Therefore, the
Court grants summary judgment on the remaimiliagns in Plaintiffs Amended Complaint and
denies Plaintiff’s motion for equitable relief.

Finally, Plaintiff filed on Apil 14, 2015, during the pendency of these motions for summary
judgment, a “Motion for leave to file supplemdntiaims and add a party,” seeking leave to add
the following supplemental claims: (i) breach ofpirad-in-fact contract, (ii) unjust enrichment
and quantum meruit [sic], (iii) pmissory estoppel, and (iv) ungavages under FLSA.” Plaintiff
also requested “for leave . ta add the President of Wipro as a party-defendant for the FLSA
claims.” Pl.’s Br. in Support of Mot. for Leave kile Supplemental Claims. Plaintiff has attached
a document titled “(Proposed) Sueplental Claims,” which the Cduronstrues to be a Proposed
Amended Complaint, to his motion.

Plaintiff's proposed supplemental claims argagate and distinct from the judicial review
of the ARB'’s Final Decision and Order that Pldfritad originally sought (and on which he moved
for summary judgment). Further, the Court leeady determined that Plaintiff's Amended
Complaint is being dismissed because summatgment for the Government and for Wipro is

appropriate. Therefore, Plaintiffftewly-raised claims should be brought in a separate lawsuit, and
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Plaintiff's “Motion for leave tofile supplemental claims andd@ a party” is denied without
prejudice®*

11, Conclusion

For the above reasons, Plaintiff’'s motion for stemyjudgment is denied and the Government
and Wipro’s motions for summajydgment are granted. Furth@laintiff's motion for equitable

relief is also denied. Anpgropriate order will follow.

Dated: April 27, 2015 /sl Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge

3 The Court makes no finding regarding the vidpibr timeliness of the newly-proposed
claims and the proposed addition of a party. Thetmotes, however, that in the proposed claims,
asserted less than two weeks ago, Plaintiff m@s that all of the asserted violations are
“continuing” violations, because Plaintiff argudsat he was never terminated from Wipro’s
employment and thus remains a Wipro employethitoday. See Pl.’s Motion for leave to file
supplemental claims and add a party.
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