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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CARL WILLIE OLIVER,

Plaintiff, i
Civ. No 14-04114 (FLW/DEA)
V. OPINION
U.S. DEPARTMENT OF THE ARMY,
ARMY REVIEW BOARDS AGENCY,i
and FRANCINE BLACKMON,

Defendants
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Pro se Plaintiff Carl Willie Oliver (“Plaintiff’), a retired Army veteran, brings suit
against the Department of the Army, the ArRgview Boards Agency (“ARBA”) and Francine
Blackmon (collectively, “Defendants” Plaintiff alleges that he was “not fairly retired from the
Army” and “did not receive any awards towarfhis] retirement” in compensation for scrap
metal left in his body or his PTSEZompl. at 1. He requestsatithis Court “have ARBA look
into his case.” _Id. Presently before the Court is Defendants’ motion to dismiss for lack of
subject matter jurisdiction and for failure to sta claim, or, in the alternative, motion for
summary judgment.

For the reasons set forth below, Defendamistion to dismiss fordck of subject-matter
jurisdiction is granted in part, a8 any claims by Plaintiff (1ynder the Tucker Acor (2) that
Defendants did not evaluate his gimal injuries, and denied in paas to any claims by Plaintiff
(1) under the Little Tucker Act and (2) for jedil review under the Adinistrative Procedure
Act for the injuries that Defendants did evatiaFurther, Defendantshotion to dismiss for
failure to state a claim is granted in part, as to Plaintiff's request for review of the Army Physical

Evaluation Board’s determinatioand denied in part, as toyaclaim by Plaintiff (1) under the
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Littler Tucker Act and (2) for APA review ofhe Army Physical Disability Review Board
(“PDBR”) decision. Finally, Defendants’ motiofor summary judgment on the claims that
survive dismissal is granted.

l. BACKGROUND AND PROCEDURAL HISTORY

The following facts are taken from both themidistrative Record (“A.R.”) attached to
the Government’'s motionnd Plaintiffs Complaint. Plaintiff is a forner member of the New
Jersey Army National Guard. A.R. 330While Plaintiff was deploy@in Iraq, rocket-propelled
grenades struck Plaintiff's vehicle twice, in May 2@0w June 2004. A.R. 186. At the scene of
the second grenade strike, an improvised exmodrvice exploded, injing Plaintiff. A.R.
189, 273. An Army Physical Evaluation Board (“PEBValuated Plaintifffinding that Plaintiff
was unfit for continued service based on the injuries he sustained from the attacks and
recommended a combined rating of 199®I's Compl. at 3. The Army Medical Evaluation
Board (“MEB?”) forwarded the following conditiorte the PEB as “medically unacceptable”: (1)

traumatic brain injury (“TBI”), (2) post-trauntia headaches, and (3) incomplete nerve palsy.

1 'When deciding a motion to dismiss under )@(p or 12(b)(6), the Court may consider
allegations in the complaint, exhibits attadhand matters of publiecord._Reginella Constr.
Co. v. Travelers Cas. & Sur. Co. of Am., 388App’x 174, 177 n.5 (3d Cir. 2014). It may also
consider an undisputedly auttiendocument that the defendaattaches as an exhibit to a
motion to dismiss if the plaintiff's claims erbased upon that docent. 1d. A motion for
summary judgment brought under the Administ&tiProcedure Act is restricted to the
administrative record._Buckingham TwpWiykle, 157 F. Supp. 2d 457, 462 (E.D. Pa. 2001).
Here, the Administrative Record is an irglisably authentic document upon which plaintiff's
claims are based, so it will be consideredii@r purpose of resolving bothe Motion to Dismiss
and the Motion for Summary Judgment.

2 The AR is 331 pages, numbered 00000fugh 000331. The additional zeroes are omitted for
convenience. For example, page 330 is, in fact, page 000330.

3 According to the PEB, “[r]atings of less th80% for soldiers with less than 20 years active
service require separatifinom the Army] with severance pay lieu of retirement.” (A.R. 180).



The MEB also forwarded the following conditiors the PEB as “medically acceptaldte{1)
anxiety disorder, not otherwise specified (“NOS”); and (2) cognitive disorder, NOS. A.R. 3. The
PEB adjudicated Plaintiff's “cognitive dised NOS,” which encompassed the MEB-referred
conditions of cognitive disorder, TBI, and post-traumatic headaches, as unfitting and rated 10%
with likely application of the VA schedule fdrating Disabilities (“VASRD”). The PEB rated
Plaintiff’'s anxiety disorder and ulnar nervesalider as not unfitting._Id. On August 9, 2006,
Plaintiff signed a form attached to the documesatisimarizing his PEB proceedings in which he
checked a box stating, “I concur and waive arf@ hearing of my case.” A.R. 182. The Army
honorably discharged Plaintiff in September 2006 with a combined 10% disability rating. A.R.
183.

On May 13, 2014, Plaintiff applied for a revidw the Army Physical Disability Board
of Review (“PDBR”) of the rating awardeaccompanying his medical separation from the
armed forces. A.R. 8. He reated that the PDBR readjust his disability rating to over 30%,
arguing that (1) he has no stremgn his right hand, (2) his heaches “are bad,” (3) his PDST
was not fairly evaluated, (4) he has shrapndlis body that was never found, and (5) his lungs
“are damaged due to fumes inhaled while in Iraq.” AR 3. On February 7, 2014, the PDBR
concluded that “there was insufficient cause recommend a change in the PEB fitness
determination for the cognitive disorder condition or to rate the headache condition separately
[or for the contended right hand condition] and so no additional disability rating [is]

recommended.” A.R. 5-6.

4 “Medically acceptable” conditions will generaliyt result in a finding of being unfit by the
PEB; in other words, such medical conditionsdt ordinarily requirenedical discharge from
the armed forces. See Arm. Reg. 40-501.



Plaintiff filed his Complaint on June 27, 201ahd requests that this Court require the
ARBA review the PEB’s decision because \was given an unfair disability ratifg.Id. In
response, Defendants filed the instant motiandismissal and summary judgment. In support
of their motion, Defendants first argue that thmatter should be dismissed for lack of subject-
matter jurisdiction because (1) Plaintiff has nadobh waiver of soveign immunity, (2) this
case does not present a case or controversy leettaare has already beameview of the Army
Physical Evaluation Board’s decision, (3) Pldfigiclaim with regard to shrapnel must be
dismissed due to failure to exhaust, and (4) eoektent that Plaintif§ claim may be construed
as a Tucker Act claim, it should be dismissedi&ok of jurisdiction because Tucker Act claims
are reserved for the Court of Federal Clainecond, Defendants argue that dismissal under
Rule 12(b)(6) is necessary because (1) Plaist@fomplaint does not stageclaim even in light
of the liberal pleadingtandards extended pwo selitigants, (2) a review of the PEB’s decision
is barred by the APA’s statute of limitations, and (3) Plaintiff waived review of the PEB’s
decision. Finally, Defendants argue that, ié tGourt were to deny Defendants’ motion to
dismiss, summary judgment is appropriagcduse the PDBR’s decision was not arbitrary,
capricious, an abuse of discretion, dretvise not in acadance with law.

I. STANDARD OF REVIEW

5 Plaintiff appears to also assert negligence raedical malpractice causes of action in his brief
in opposition. Pl.’s Br. at 20. However, “[w]hifgo sepleadings are liberally construedr6

se litigants still must allege $iicient facts in their complaints to support a claim,” Mala v.
Crown Bay Marina, Inc., 704 F.3d 239, 245 (3d @D13), and “[a] complaint is not amended
by the arguments proffered in a brief in oppositio a motion to dismes.” Galligani v. N.Y.
County Reg’l Police Dep’t, 2011 U.Dist. LEXIS 97175 (citing_Com. of PaEx Rel.
Zimmerman V. PepsiCo, Inc., 836 F.2d 173, 181(8d1988). Thus, a plaintiff cannot amend
his complaint through arguments in his briefojpposition to a motion for summary judgment.
SeeBell v. City of Phil., 275 F. ApX. 157, 160 (3d Cir. 2008). Thedore, | will not consider
Plaintiff's other alleged causes of action.




a. 12(b)(1)

A defendant may move to dismisa claim for lack of subject matter
jurisdiction under Federal Rule of Civil Pratee Rule 12(b)(1). FedR. Civ. P. 12(b)(1).
Because subject matter jurisdiction is required fdrs#rict court to reach the merits of a claim,
“the court should consider the 18(1) challenge firsbecause if it mustlismiss the complaint
for lack of subject matter jurigttion, all other defenses amibjections become moot.” S.Bx

rel. A.B. v. Trenton School Dist., No. 1849, 2013 WL 6162814, at *3 (D.N.J. Nov. 25, 2013).

There is no presumption of truthfulnesgaeding allegations in the complaint when

determining a challenge to tle®urt's subject matter jurisdion. Mortensen v. First Federal

Sav. & Loan Ass'n, 549 F.2d 884, 891 (3d Cir. 1970hce a 12(b)(1) chiainge is raised, the

plaintiff has the burden of demondtrly the existence of subject matter

jurisdiction.SeeMcCann v. Newman Irrevocable ust, 458 F.3d 281, 286 (3d Cir.

2006). A Rule 12(b)(1) motion to dismiss is treadsceither a “facial oiactual challenge to the

court's subject matter jurisdiction,” Goukdectronics, Inc. v. United States, 220 F.3d 169, 176

(3d Cir. 2000). Under a facialtatk, the movant challenges tlegal sufficiency of the claim,
and the court considers only “thélegations of the complaint and documents referenced therein
and attached thereto in the light most favordblehe plaintiff.” 1d. Under a factual attack,

however, “the challenge is todlactual alleged jurisdictionahdts.” Liafom, LLC. v. Big Fresh

Pictures, Civ. No. 10-0606, 2011 U.SsDILEXIS 95251 (D.N.J. Aug. 24, 2011).

b. 12(b)(6)

Rule 12(b)(6) authorizes a defendant to méwedismiss a claim for failure to state a
claim upon which relief can be granted. See.R. Civ. P. 12(b)(6). In order to survive a

12(b)(6) motion, the complaint mualiege “sufficient factual mattertb show that the claim is



facially plausible. _Fowler v. UPMC Sdgside, 578 F.3d 203, 210 (3d Cir. 2009) (citation

omitted). “A claim has facial plausibility whenelplaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the misconduct

alleged.” Belmont v. MB Inv. Partnersinc., 708 F.3d 470, 483 n.17 (3d Cir.

2012) (quoting Ashcroft v. Igbal, 598.S. 662, 678 (2009)). Moreover, whpeo sepleadings

are liberally construed, “pro se litigants still must allege sufficient facts in their complaints to

support a claim.” Mala v. CrowBay Marina, Inc., 704 F.3d 239, 243d Cir. 2013) (citation

omitted).
“[lln deciding a motion to dismiss, all wellqhded allegations of the complaint must be

taken as true and interpreted in the light mogoifable to the plaintiffs.”"McTernan v. City of

York, 577 F.3d 521, 526 (3d Cir. 2009) (¢gug Schrob v. Catterson, 948 F.2d 1402, 1408 (3d

Cir. 1991)). "In addition to theomplaint itself, the court canwiew documents attached to the
complaint and matters of publica@d, and a court may take juditinotice of a prior judicial
opinion.” McTernan, 577 F.3d at 526 (citation omitted).

c. APA Review

Judicial review of an agency's final tdanination is governed by the Administrative
Procedure Act (the “APA”), 5 U.S.C. § 701s#q., rather than the typical summary judgment
standard, and as a threshold matter, the Cadirgst review is limited to the agency’s final
decision, which in this case is the PDBR’s decisi®ee5 U.S.C. § 704. However, once this
Court reviews a final agency action, it may atswiew any intermedta action not otherwise
directly reviewable._ld. (“Agety action made reviewable by statute and final agency action for
which there is no other adequate remedy in a @ersubject to judicialeview. A preliminary,

procedural, or intermediate agency action omgulnot directly reviewable is subject to review



on the review of the final agency action.ursuant to Section 706(2), a reviewing court must
hold unlawful and set aside agency action, findilags, conclusions if #y are found to be

(1) arbitrary, capricious, arbase of discretion, or otherwiget in accordance with law;
(2) contrary to constitional right, power, privilege, or immunity;

(3) in excess of statutory juristion, authority, or limitations, oshort of statutory right;
(4) without observiace of procedureequired by law;

(5) unsupported by substantial evidence in a sabgect to sectionS56 and 557 of this
title or otherwise reviewed on the recordaof agency hearing provided by statute; or
(6) unwarranted by the facts tloe extent that the facts asabject to trial de novo by the
reviewing court.

5U.S.C. § 706(2).
Thus, under the APA, the function of thevieaving court is limited. A reviewing court

may not substitute its judgment for that of the agency. Citizens to Preserve Overton Park v.

Volpe, 401 U.S. 402, 413-15 (197dyerruled on other groungg€alifano v. Sanders, 430 U.S.

99 (1977). Rather, “the court's inquiry is limiteddetermining whether the agency 'considered
the relevant factors and artlated a rational connection between the facts found and the choice

made,” Balt. Gas & Elec. Co. v. Natural R&efense Counsel, Inc., 462 U.S. 87, 105 (1983),

and 'whether there has been a clear error ofmead.’ _Motor Vehicle Mfrs. Ass'n of U.S., Inc.

v. State Farm Mutual Auto. Ins. Co., 463 U.S. 29, 43 (1983).” Sierra Club v. U.S. Army Corps of

Eng’rs, No. 05-CV-1742, 2005 U.S. DidtEXIS 36385, 2005 WL 2090028 at * 8 (Aug. 29,
2005). Moreover, “substantial deémce is given to an agencyigerpretation of statutes it
administers, and particularly tts own regulations, so long astinterpretation is a permissible
one.” 1d. (citations omitted)The “arbitrary and capricioushquiry amounts to a determination
of whether the administrative agency’s dggmn was “without reasomnsupported by substantial

evidence, or erroneous as a matter of law."rd3bow v. Hartford Life and Acc. Ins. Co., 574

F.3d 230, 233 (3d Cir. 2009). Substantial eva#denrequires more thaa “mere scintilla” of



evidence._Moskalski v. Bayer Corp., 2008 WD&t. LEXIS 39970, at *4 n.3 (W.D. Pa. May 16,

2008).

d. PDBR Framework

Here, Plaintiff appears to gaest judicial review of # PDBR’s decision reviewing the
PEB determination of Plaintiff's disabilityrating. “The DoD [Department of Defense]
established the PDBR in 2008 . . . to ‘reasgéssaccuracy and fairness of the combined
disability ratings assigned [s]ervice mensaxrho were dischargeds unfit for continued
military service by the Military Departments withcombined disability rating of 20 percent or

less and were not found to be eligible forreztient.” Silbaugh v. United States, 107 Fed. Cl.

143, 147 (2012) (quoting 10 U.S.C. § 1554a). “The PDd#Rot identical to a military correction
board. Congress created the PDBReawiew and correct DoD disdity ratings only for certain
individuals discharged between Septemb#&, 2001 and December 31, 2009.” Silbaugh, 107
Fed. Cl. at 147 (quoting DODI 6040.44 1 4.a).

DODI 6040.44, which provides instriimns for PDBR operation and
management, instructs the PDBR to revidve disability ratings of covered
individuals in accordance with the Veterans Affairs Schedule for Rating
Disabilities ("VASRD”) in effect at te time the coveredndividual separated
from the military. In arriving at its recommendations, the PDBR also shall use all
applicable statutes and any directives in effect at the time of the separation, to the
extent those statutes and directitesdo not conflict with the VASRD. If the
DVA [Department of Veteran’s Affairshas provided a disability rating for a
covered individual, the PDBR “should coarp any DVA disability rating for the
specifically military unfitting condition(swith the PEB combined disability
rating and consider any varice in its deliberationsnd any impact on the final
PEB combined disability rating, pamiarly if the DVA rating was awarded
within 12 months of the Service member's separation.”

For each case before the PDBR, thaBRshall review the complete case
record that was the basis for the PEB matiletermination and shall, to the extent
feasible, collect all the information necessary for competent review and
recommendation. DODI 6040.44 instructs fABBR to impartially readjudicate
cases upon which review is requested or undertaken on its own motion and to
offer fair and equitable determinations pémtng to the assignment of disability



ratings. The PDBR also is authorized t@iehe a previous “fittdetermination to
“unfit.”

Silbaugh, 107 Fed. Cl. at 147 (intercé@htions and quotation marks omitted).
1. ANALYSIS

| first examine Defendants’ arguments nefjag their motion to dismiss for lack of
subject matter jurisdiction, thenmsider their motion to dismissrdailure to state a claim, and
finally consider their summary judgment motion.

a. 12(b)(1)

First, Defendants argue that Plaintiff mustab$ish either a grant of jurisdiction or a
waiver of sovereign immunity ihis Complaint, and because dh@es not do so, his claim facially

lacks subjectmatter jurisdictionDef.’s Mot. in Supp. at 16. Dendants cite United States v.

Testan, where the Supreme Court held thatwaiver of sovereign immunity must be
unequivocally expressed. 424 U.S. 392, 399 (19Def.’'s Mot. in Supp. at 17. Relying on
Testan, Defendants assert that miffimust explicitly plead the waiver of sovereign immunity to
establish subject matter jurisdictiomer his claims._Id. Plaintiff, for his part, has not explicitly
stated that he seeks relief under a statutevihates sovereign immunit but he has requested
that ARBA review his decisioand clarified in his Memorandum Opposition that he believes
the PEB’s decision was arbitrary, capricioasgd unsupported by medical evidence, which could

amount to a claim under the APA. Pl.’s Compl. at 1.

Pro sepleadings are to be liberally constiudlala v. Crown Bay Marina, Inc., 704 F.3d
239, 245 (3d Cir. 2013), and Testan does not sudpefendants’ claim t Plaintiff must
explicitly plead a waiver osovereign immunity. In Testathe Court discussed whether the
government'svaiver of sovereign immunity could be imed, not whether a court may imply a

waiver of sovereign immunity into a complaind24 U.S. at 399. Indeed, in the cas@rof se



plaintiffs, courts should be “willing to apply thelegant legal principle even when the complaint

has failed to name it.”_Mala, 704 F.3d at 244. &ample, in Brant v. United States, the court

construed a request for a reation hearing as an ordersciissing revocation and lifting a
detainer for a supervised release violati@d15 U.S. Dist. LEXIS 50292, at *1 (D.N.J. April 15,
2015). Though Plaintiff has not explicitly said that he is suing under a statute that waives
sovereign immunity, his Complaint clearly seeks either monetary compensation for an allegedly
incorrect evaluation by the PDBR or a reviewtloé PDBR’s decision, Pl.’'s Compl. at 1, and
those forms of relief can be pursued under thileliTucker Act or tb APA, respectively.
Plaintiff has failed to name the principle on which jurisdiction lies, but regardless, this court will
apply it. Therefore, Defendants’ facial challertg this Court’s subject matter jurisdiction based
on Plaintiff’s failure to pleadovereign immunity fails.

Second, Defendants argue that becausenti?fa claim does not present a case or
controversy, it must be dismissed for lack wbject matter jurisdiction. Def.’s Mot. in Supp. at
18. Defendants point to Plaintiff's request éoreview of his PEB decision by ARBA and argue
that since the PDBR has already reviewedRE®'’s decision, Plaintiff's requested remedy has
already been accomplished. Id. at 18-19. Artikle case-or-controvessrequirement dictates
that three elements must be metorder for the Plaintiff to bnig suit in federacourt: 1) the
litigant must be injured or threatened with iju@) the injury must be fairly traceable to the
actions of the defendant, and 3) there musa bkelihood that the injury will be redressed by a

favorable decision. _Burkey v. Marberry, ®%.3d 142, 147 (3d Cir. 2009). Defendants’

argument attacks the third requirement by clagnthat Plaintiff's injury has already been
addressed. But Plaintiff's Memorandum in Opgpos reveals that he does not, in fact, want

ARBA review in particular but rather seekvimv of the PDBR board’s decision in whatever

10



way might be available. This can be inferteath from his many references to what the court
can do to resolve his request, see Mem. in @p@-10, as well as his argument that he was not
fairly retired. See PIl.’s Compl.

Becausero sepleadings are liberally construddala, 704 F.3d at 245, the Court should
apply the relevant legal principéen when the Plaintiff is unaveaof it. 1d. at 244. Based on a
fair reading of Plaintiff's Complaint, it appeafsat Plaintiff was unawarthat this Court could
itself engage in direct review under approprigteumstances. Thus, | will construe Plaintiff's
request for ARBA review as a request foretlinder the applicabtatutes, as discusskidra.
Because | construe Plaintiff's reggts liberally, | will not dismiss his claim for failure to present
a case or controversy.

Third, Defendants argue that Plaintiff has eahausted his administrative options, so
pursuant to 5 U.S.C. § 704 (2012), the Coanks subject matter jurisdiction. Specifically,
Defendants claim that because the PEB did ntetralene whether Plaintiff had shrapnel injuries,
Plaintiff cannot seek review dfiat evaluation. Plaintiff does not respond to this contention, but
generally argues that he is suffering from shrapnel wounds.

5 U.S.C. § 704 states that a final agenctjoacfor which there is no other adequate
remedy in court is subject to judicial review. relePlaintiff’'s claim of shrapnel injuries was not
presented to the PEB, presumably becausewleeg not discovered #te time. A.R. 179-181.
While Plaintiff raised his shrapnel injuries aetRDBR level, the PDBR noted that its scope of
review was “limited to those conditions determined by the PEB to be unfitting for continued
military service and those conditions identifiedt not determined to be unfitting by the PEB
when specifically requested by the [claiman&]R. 3. Because the PEB and the PDBR have

both not acted upon Plaintiff's shrapnel claim becawesélid not raise it ahe PEB level, there

11



has been no final agency action on Plaintiff's phied claim. _Scarseth v. United States, 52 Fed.

Cl. 458, 478 (Fed. Cl. 2002) (before Court hasspligtion over claim for dability retirement,

plaintiff must seek relief tbm competent board); Cook v. ltkd States, 32 Fed. CI. 783, 786 n.4

(Fed. CI. 1995) (claim for disability does not begd run until a retirement board has acted or
declined to act). Further, because Plaintif§ Im@t raised his shrapnel claim before a military
review board, there has not beefinal agency action with regatd the shrapnel claim, so this
Court has nothing to revietv.Therefore, to the extent thatRitiff seeks review of his shrapnel
claim, this court lacks subject-matter jurisdiati@and such a request must be dismissed on this
basis.

Fourth, Defendants argue thatttee extent that Plaintiff'€laims may be interpreted as
monetary in nature, this Court lacks jurigaho over his claims. Spdaally, Defendants argue
that Plaintiffs monetary claims are to besolved under the Tucker Act, 28 U.S.C. § 1491
(2012). Plaintiff's claim is not subject to judicial review untiex APA because § 704 divests a
District Court of APA-based jurisdiction if theris another adequate remedy available to the
Plaintiff and the Tucker Act provides “other adetgueemedy in court” available to Plaintiff. 5
U.S.C. § 704; Def.’s Mot. in Supp. at 20. &nTucker Act claims may only be brought in the
Court of Federal Claims (“CFC”), Defendantgyae that this Court would consequently lack

jurisdiction over Plaintiffs claim. 8 1491(a)(1)SeeLechliter v. Rumsfeld, 2004 U.S. Dist.

LEXIS 17968, at *11 (D. Del. Aug. 25, 2004) (aif Randall v. United States, 95 F.3d 339, 345

(4th Cir. 1996) (“This limitation has been integped to preclude review under the APA when a

® As the PDBR’s report notes in its Scope Réview section, A.R3, Plaintiff may seek
consideration of conditions andrdentions outside of its scomé review from the Board for
Correction of Military Records.

12



plaintiff has an adequate redyeby suit under the Tucker Act.”))Plaintiff does not respond to
this argument.

If Plaintiff's claim is monetary in nature, éh it could form the basis of a Tucker Act
claim. A Tucker Act claim is a non-tortaiin against the governmefdr more than $10,000.
28 U.S.C. 8 1491(a)(1). Tucker Act claimmist be founded on money-mandating sources of

law. Fisher v. United States, 402 F.3d 1167, 11&2(Eir. 2005) (“The Tucker Act itself does

not create a substantive cause oioagtin order to come within ghjurisdictional reach . . . of the
Tucker Act, a plaintiff must iddify a separate source etibstantive law . .creat[ing] the right

to money damages.”). The CFC may award compensatory pay for improperly determined
disability status under 10 U.S.C. § 1201, erditiRegulars and members on active duty for more
than 30 days: retirement,” which courts havéedarined is a money-mandating statute. See

Grooms v. United States, 113d-€eCl. 651, 659-660 (Fed. Cl. 201&)jting Sawyer v. United

States, 930 F.2d 1577, 1580-81 (Fed. Cir. 1991)husTthe CFC would be able to provide
anything that this Court canguide under APA review, so the CR@uld be able to afford an

adequate remedy to Plaintiff. See Int'l EgdCo., Inc. v. Richaram, 512 F.2d 573, 581 (D.C.

Cir. 1975) (“[T]he availability of a remedy in theoGrt of Claims is . . . an adequate remedy.”).
Thus, if the Plaintiff is making a monetagfaim for more than $10,000, this Court lacks
jurisdiction, and Plaintiff mugbring his claim in the CFC.Therefore, to the extent that Plaintiff

has brought a Tucker Act claim, ti®urt dismisses that claim.

" Further, Defendants argue that the statute dfdtians on Plaintiff's Tucker Act claim has run,
so Plaintiff cannot bring his clai in the CFC. Def.’s Mot. irfBupp. at 22. Plaintiff does not
respond to this argument. See generllis Opp. Br. The Court need not reach this argument,
because it lacks jurisdiction to ddeiwhether the statute of limii@ns on Plaintiff's Tucker Act
claim has run._Absent jurisdiction, it is well-settkbat the Court is witout authority to address
the parties' remaining merit-based arguraeSee Adams v. Ford Motor Co., 653 F.3d 299, 304

13




However, there are two other jurisdictibri@ases upon which PH#iff's request may
proceed. First, Plaintiffs Complaint clearly seeks a review of his disability rating when he
requests that someone “look into [his] case.” Pl.’s Compl. at 1. Because a review of an
administrative decision is gperly brought under the APA, the APA is the “relevant legal
principle” for this requestsee Mala 704 F.3d a244, and Plaintiff's Complaint may be
reasonably construed as an APAuest, which the Court may review.

Second, because Plaintiff has a non-torticlasm against the United States for money
owed to him if his disabilityating is inaccurate, he can be reasonably construed as requesting
Little Tucker Act relief as well. A Little Teker Act claim is a non-tort claim against the

government for damages of less than $10,0@8.U.S.C. § 1346(a)(2). Unlike the Tucker Act,

(3d Cir.2010) (“[i]f plaintiffsdo not possess Atrticle 11l standing, both the District Court and this
Court lack subject matter jurisdiction tddress the merits @laintiff's case.”).

8 The Little Tucker Actprovides that the distri courts shall haveriginal jurisdiction,
concurrent with the United Stat€surt of Federal Claims, for

civil action[s] or claim[s] against thUnited States, not exceeding $ 10,000 in
amount, founded either upon the Constitafior any Act of Congress, or any
regulation of an executive department,umon any express or implied contract
with the United States, or for liquidateor unliquidated damages in cases not
sounding intort. . .."

28 U.S.C. § 1346(a)(2). The Little Tucker Act does create any substantive right that may be
enforced against the government, CntyMainmouth v. Fed. Emergency Mgmt. Agency, 2009
U.S. Dist. LEXIS 87953, at *18 (D.N.J. Sep. 2009) (citing_United States v. Mitchell, 463
U.S. 206, 212 (1983)), and a party claiming jurisdicunder the Little Tucker Act must have an
independent substantivehit to relief. _Id. Inthe case of claims against the Army for improperly
determined disability status, the independautstantive right to relief is 10 U.S.C. § 12811
seq Grooms v. United States, 113 Fed. €51, 659-60 (Fed. Cl. 2014) (citing_Sawyer V.
United States, 930 F.2d 1577, 1580-81 (Fed. Cir. 1991)).

To the extent that the PHiff's claim may be construeas a claim under the Little
Tucker Act, the standard of review is the saamef it were an APA case. Grooms, 113 Fed. Cl.
at 660 (The Tucker Act standard in the contextisfbility retirement heefits dispute “is the
same as the standard of review defined thg Administrative Procedure Act . . . ..
Accordingly, this court should not make indepentfactual assessmemsmedical evaluations
or determine whether the PDBR came to therfect” conclusion._Walls v. United States, 582
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“[t]he Little Tucker Act confers concurrent jurisdiction over certain claims against the United
States on both the district courts and Wited States Court of Federal Claimgarrett v.
White 57 F. App'x 87, 88 (3d Cir. 2003) (citing 2BS.C. 8§ 1346(a)(2)). Thus, | will construe
Plaintiff's claim as also arising under the Little Tucker Actherefore, to the extent that
Plaintiff's claim arises under the APA and the leitTucker Act, his claim will not be dismissed
for lack of subject matter jurisdiction.

b. 12(b)(6)

Next, Defendants move to dissaiPlaintiff's Complaint for failure to state a claim. First,
Defendants argue in support oethmotion to dismiss that PHiff has not asserted enough in
his Complaint for Defendants to understand what issue in the lawsuit, and thus has failed to
state a claim. Def.’s Mot. in Supp. at 17-18. As mentioned above, thqughsa plaintiff's
pleadings will be liberally construed, he or shestmevertheless allege sufficient facts in his or
her complaint to support a claim. Mala, 704 F.3@48. Here, Plaintiffs<Complaint states that
(1) he was “not fairly retired from the aringnd (2) the PEB did not include PTSD in his
discharge. Pl.’s Compl. at JAn APA claim challenges an egcy’s action on the grounds that it
was “arbitrary, capricious, an abuse of discretior otherwise not in accordance with law,” 5

U.S.C. 8§ 706(2)(A). Under the lited pleading standards affordedpm seplaintiffs, Plaintiff's

F.3d 1358, 1367 (Fed. Cir. 2009). Rather, the coroksis limited to determining whether the
agency's final action was “arbitrary or capricious, unsupported by stibktavidence, or
otherwise not in accordancatkvlaw.” Fisher v. United States, 402 F.3d 1167, 1180 (Fed. Cir.
2005);see alsacChambers v. United Statetl 7 F.3d 1218, 1227 (Fed. Cir. 2005).

° Defendants argue that becaw®aintiff has not waived any relief greater than $10,000, the
Little Tucker Act does not apply. Defs.” Merim Supp. At 21. Indeed, a review of Plaintiff’s
Complaint does reveal that Plaintiff has not dpesdly requested moneta relief in any amount.
See Compl. However, because the Little Tucker i@ “relevant principle” for the claim that
Plaintiff is pursuing in his Complaint, thisoGrt will liberally construe Plaintiff's claim as
brought, in the alternative, undihe Little Tucker Act.
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claim that he was not fairly retired can be ipteted as a claim that the agency’s decision was
arbitrary, capricious, an abuse of discretionptirerwise not in accordance with the law, and
because Plaintiff alleged that the agency unfality not include his PTSD in his discharge, he
has alleged a sufficient factualdsto support his claim. Thus,dritiff's Complaint will not be
dismissed under Rule 12(b)(6) for lacking sufficient factual support.

Second, Defendants argue thfa statute of limitBons has run on Plaiiff's request for
APA review of the PEB’s decisioand that Plaintiff waived x@ew of the PEB determination.
Def's Mot. in Supp. at 23. The statute of limiteits for APA claims is six years, 28 U.S.C. §

2401 (2012); Dep’t of Pub. Welfare v. Dep’tidéalth and Human Servs., 101 F.3d 939, 944 (3d

Cir. 1996). Here, to the extentathPlaintiff asserts an APA rew claim, such a claim accrued
upon the issuance of PDBR’s decision, the final ondénis administratie case, on February 7,
2014. Because Plaintiff filed this Complaint June 27, 2014, well within the six-year time
period, his APA review claim is not time-barreBecause Plaintiffs PDBR review claim is not
barred and the PDBR reviewed the PEB'’s deteation, this court may ordinarily indirectly
review the PEB’s determinatidfl. However, the administrative record shows that on August 9,
2006, Plaintiff signed a form attached to th@cuments summarizing his PEB proceedings in
which he checked a box stating, “I con@nd waive a formal hearing of my caseggeA.R.

182, and Plaintiff does not argue that he didiswillingly or involuntarily. Courts have found
that knowingly and voluntarilyconcurring with the PEB’s informal decision and waiving a

formal PEB hearing constitutes a waiver of judiceiew with respect to the PEB. Watson v.

o The APA gives a federal court juristan over final agency actions. S&dJ.S.C.A. § 704.
When a federal court has jurisdiction over agency’s action, it has jurisdiction over any
preliminary, procedural, or intermediate agencyced]j even if they are hdirectly reviewable.
Seeid. (“A preliminary, procedural, or intermediate agency action or ruling not directly
reviewable is subject to review on treview of the final agency action).
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United States, 113 Fed. CI. 615, 632 (Fed2GL3); Gant v. United States, 417 F.3d 1328, 1331

(Fed. Cir. 2005)cert. denied 546 U.S. 1043 (2005). Thus, bdsapon Plaintiffs failure to
contest the conditions under whibe signed the concurrencedawaiver, the Court concludes
that Plaintiff knowingly and voluiatrily concurred with the PEB’Sndings and waived his right
to a formal hearing or judicial review of tiREB’s informal decision. Accordingly, to the extent
that his Complaint may be construed as a rsigber review of the PEB’s decision, it is
dismissed.

Therefore, Plaintiff's claims are dismissedthe extent that they are premised upon the
Tucker Act and upon APA review of the PEB’saikion. However, Plaintiff's claims survive
dismissal to the extent they seek APA revigiithe PDBR’s decisionral monetary relief under
the Little Tucker Act!

c. Summary Judgment

Finally, Defendants argue that they ametitled to a summary judgment on any of
Plaintiff's claims that survive because Ptdfncannot demonstrate that the PDBR’s decision
denying a change in his disability rating wabitaary, capricious, ambuse of discretion, or

otherwise contrary to law. Def.Mot. in Supp. at 22-28. As notedpra regardless of whether

111n Silbaugh, the Gurt of Federal Claims decided that aiptiff could seek jdicial review of

the PDBR'’s decision reviewing ¢nPEB determination even when she had signed a form
waiving her right to appeal her informal PEBctsion and a formal PEB hearing because “[t]he
PDBR reviewed plaintiff's casde novg Silbaugh, 107 Fed. Cl. at 147, consistent with the
applicable DOD instructions to “impartiallyadjudicate cases upon which review is requested
or undertaken on its own motion.” DODI 6040.44.aTtcourt noted that despite Defendants’
arguments attempting to limit the scope of the ceyudicial review, “thefact remains that the
PDBR, consistent with its mandate, reached its decision in this case by assessing and comparing
the various medical determinations in plditgsimedical records.” Silbaugh, 107 Fed. Cl. at 147.
This Court finds the reasoning in Silbaugh to gersuasive and wilhccordingly review the
PDBR'’s decision “in light of theecord that the PDBR evaludté Id.; cf. Watson v. U.S., 113
Fed. CI. 615, 632 (Ct. CI. 2013).
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Plaintiff's claim is construed as a Little Tucké&ct claim or a requedor review under the APA,
the standard is the same: whether the decisiaasiitrary, capricious, asbuse of discretion,
or otherwise contrary to law.

The PDBR found as follows:
The Board did not surmise from the record or PEB ruling in this case that
any prerogatives outside the VASRD were exercised. In the matter of the
cognitive disorder condition and 1AW VASRD § 4.124athe Board
unanimously recommends no change @ BEB adjudication. In the matter of the
contended MH [mental health] and ridind conditions, the Board unanimously
agrees that it cannot recommend eitherdisability rating. There were no other
conditions within the Board’s scoé review for consideration.
A.R. 6. The Board therefore recommended t'th@ere be no characterization of the CI's
disability and separatn consideration.” 1d.

The PDBR'’s task is to “reassess the accuraay fairness of the combined disability
ratings” of the decisions of lower boards basad “fair and equitabl' standard. DoDI 6040.44,
Encl. 3 91 1, 4. In doing so, the PDBR’s demmm must consider the relevant factors and

articulate a rational connection between thoséofa and its decision garding the fairness and

accuracy of the PEB’s decision. Balt. Gas &&ICo., 462 U.S. at 105; Motor Vehicle Mfrs.

Ass'n of U.S, 463 U.S. at 43.

The relevant factors considered in deteinmg the fairness and accuracy of the PEB’s
decision are (1) an evaluation of the PEB’s rdcof findings and combined disability rating
decisions regarding the specific condition making the veteran unfit for military service, DoDI
6040.44 Encl. 3 T 3.d; (2) an evaluation of any VAadility ratings issed on behalf of the
former service member, especially those issued withéfvevmonths of sepation, id. at Encl. 3

1 4.a.(5); (3) a comparison of the PEB and VA's sleais, id. at Encl. 3 §.a.(5)(a)-(b); and (4)

2 VASRD 8§ 4.124a is entitled, “Seldule of ratings—neurologicalonditions and convulsive
disorders.”
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a review of the disability ratings of the covered individual in acooed with the Veterans
Affairs Schedule for Rating Disaliies (“VASRD”) in effect at tle time of separation, restricted
to those medical conditions identified byetfPEB, both those found to be unfitting and not
unfitting. 1d. at Encl. § 4.f.

First, the PDBR evaluated the PEB’s metmf findings regartg the unspecified
cognitive disorder that resultéd Plaintiff’'s medical dischargeith a 10% disabity rating. The
Board found that the MEB neological narrative summary NARSUM”), a summary of the
history and severity of the service memberisdical condition, descridePlaintiff as suffering
from mild cognitive difficulties as a result of Himumatic brain injury (“TBI”). A.R. 4. These
difficulties include a mild impairment in attention and memory, headaches every two to three
days, mild distractability, irritability, flashbask initial insomnia, frequently disrupted sleep,
daytime sleepiness, depressed mood, and smmedance behaviorld. VASRD 8§ 4.124a, the
“[s]chedule of ratings for nealogical conditions and convulsiveisorders,” ranks levels of
impairment in a number of areas, including memory, judgment, socisghdtitsn, orientation,
motor activity, visual spatialorientation, subjective symptomaeurobehavioral effects,
communication, and consciousness, on a scale of G#Bavurther evaluative level of “total” if
the symptom causes complete incapacity. I®-& The regulation statdlsat the appropriate
evaluation of disability for residual effectsf TBI is to assign a percentage ranking
corresponding to the numerical value givte the highest area of impairméatd. at § 4.124-4.

Plaintiff was evaluated with persistent moderate impairment in sustained attention in

August and November 2005, corresponding to a levainphirment of 3jn theory qualifying

B For an assignment of 0, no percentage disability is assigned. For an assignment of 1, ten
percent disability is assigned. For an assignme@t &frty percent disability is assigned. For an
assignment of 3, seventy percent disabilityassigned. An assignment of “total” qualifies the
veteran for one hundred perteiisability. Id. at § 4.124-4.
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Plaintiff for a seventy percent disability ragi. A.R. 5; VASRD § 4.124-6. However, the PDBR
is charged with determining digsifity and fitness at the timef separation, which, here, was in
September 2006. DoDI 6040.44 Encl. 3. Becausatitfavas “noted to be improving” and on
the “expected clinical course for a mild TBl[and because the VA @apensation and Pension
examination performed a month after Plainsiffeparation found “no cognitive impairment,” the
PDBR found that the PEB hadreectly evaluated Plaintiff's agnitive disorder at the time of
separation to qualify him for only ten percent disgbi Because the Plaintiff was noted to be
improving, the PEB could have reasonably expebisdnoderate impairment to be reduced to
the level of mild impairment that would hawpialified Plaintiff for ten percent disability.
Furthermore, because the VA evaluated Plaintifi@agng no cognitive disorder just one month
after Plaintiff was separated, Plaintiff's coutdeamprovement met the PEB’s expectations. The
PDBR’s decision was justified batse the expected clinical course for Plaintiff's mild TBI
suggested that he would continue to improMeus, the decision is rational and considers the

relevant factors. See, e.q., Jardon vitéth States, 2013 U.S. Claims LEXIS 118, at *59—-60

(Fed. CI. Feb. 14, 2013) (Where “the . . . PDBR examine[s] the evidence before [it] and
articulate[s] the reasoning behind the MEB’s dPiEB’s determinations . . . as well as the
reasoning behind [its] own findings” the bdahas “examine[d] therelevant data and
articulate[d] a satisfactory explanation . . . Pearl, 111 Fed. Cl. at 312 (The PDBR’s decision
based on administrative record was “clearlyoraai[,]” and courts are “in no position to dispute
this line of reasoning.”).

Second, the PDBR considered Plaintiffoftended PEB conditiorisspecifically his
mental health and right hand conditions. A.R.Frst, the Board “conseated if there was an

unfitting [mental health] diagnosis at sepamtioegardless of whether it was diagnosed as
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anxiety disorder or PTSD.” IdThe PDBR noted that the MEB ymhiatrist evaluating Plaintiff
five months prior to separatidound Plaintiff to have anxietyna cognitive disorders, but with
only mild military, social, and occupational impaent such that Plaintiff was medically
acceptable. A.R. 180. The PEB similarly did fiot the anxiety disorder unfitting. A.R. 6.
Army Reg. 40-501  3-33 statesathanxiety disorder can be a cause for referral to an MEB
where the symptoms are sufficient to requiréerged or recurrent hospitalization, necessitate
limitations of duty, or interfere with effectivailitary performance. Id. But “[t]hese retention
standards and guidelines should hetinterpreted to mean thpbssessing one or more of the
listed conditions signifies automm@adisability retirement . ..” Army Reg. 63540 § 3-1(a), and
“the mere presence of an impairment does natselff, justify a finding ofunfitness.” _Id. The
PDBR evaluated whether the MEB and PEB carad Plaintiff's anxiety disorder to be
unfitting for continued military service,nd though the MEB acknowledged that Plaintiff
suffered mild military impairment, mild impairmeis not necessarily unfitting. Thus, the PDBR,
as well as the MEB and PEB, decided thatithpairment was not unfitting. Where the PDBR
examines the evidence before it, articulates the reasoning behind the PEB and MEB’s
determinations, and explains its own findings, tBaurt will not find its decision arbitrary and

capricious absent a showing of clearor of judgment, lacking heté. See, e.g.Jardon, 2013

U.S. Claims LEXIS 118, at *59-6®earl, 111 Fed. Cl. at 312.

1 Plaintiff argues in his oppositionibf that the VA evaluated Plaifftat 50% disability. Pl.’s
Mem. in Opp. at 19-20. However, as Defamdanote, “the PEB/PDBR and the VA have
different mandates.” Defs.” Mem. In Supp2at The PEB and PDBR examine whether a service
member is able to perform his duties in #reny. The VA, on the other hand, determines the
earning capacity for a veteran in a civil ocaigra and, unlike the PEBnd PDBR ratings, those
ratings may change over time “in accordance wftanges in laws, medical knowledge, and [the
claimant’s] physical or meat condition.” 38 C.F.R. 84.1.
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Finally, the PDBR considered Plaintiffsgument that his right hand condition should
have been deemed unfitting. TBeard noted that “there was performance-based evidence in
the record that the hand condition significantiterfered with satisfactory duty performance,”
and the Court’'s own review of the administratikecord confirms thigact. Accordingly, the
PDBR'’s finding that there was insufficient cau® recommend a change in the PEB fitness
determination for the contended right hand c¢towl was also not arbvary, capricious, or

otherwise not in accordance with the law. See, dardon, 2013 U.S. Claims LEXIS 118, at

*59-60; Pearl, 111 Fed. Cl. at 312.

Therefore, Plaintiff has failed to meleis burden of proving by a preponderance of the
evidence that the PDBR’s decision was itaalby, capricious, unsupp@d by substantial
evidence, and contrary to lavseeldardon, 2013 U.S. Claims LEXIS 118, at *60-61. As such,
summary judgment is granted in favor of the Defendants.

CONCLUSION

For the above reasons, Defendants’ owtito dismiss for lack of subject-matter
jurisdiction is granted in part, a8 any claims by Plaintiff (1ynder the Tucker Acor (2) that
Defendants did not evaluate his gimal injuries, and denied in pa#s to any claims by Plaintiff
(1) under the Little Tucker Act and (2) for jodil review under the Adinistrative Procedure
Act for the injuries that Defendants did evatiaFurther, Defendantshotion to dismiss for
failure to state a claim is granted in part, as to Plaintiff's request for review of the Army Physical
Evaluation Board’s determinatioand denied in part, as toaclaim by Plaintiff (1) under the
Littler Tucker Act and (2) for APA review dfhe Army Physical Disability Review Board
(“PDBR”) decision. Finally, Defendants’ motiofor summary judgment on the claims that

survive dismissal is granted.
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An appropriate order will follow.

Dated: July 27, 2015 /s The Honorable Freda L. Wolfson

United States District Judge

23



