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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARGARET PASQUA and KIMBERLY
BROWNE,

Plaintiffs,
Civ. Action No.: 14-4203FLW) (TJB)
V.
OPINION
THE COUNTY OF HUNTERDON and
HUNTERDON COUNTY BOARD OF
CHOSEN FREEHOLDERS,

Defendants. :

MARGARET PASQUA and KIMBERLY
BROWNE,
Plaintiffs,

Civ. Action No.: 15-3501FLW) (TJB)
V.

THE COUNTY OF HUNTERDONEt al,

Defendants. :

WOLFSON, District Judge:

Plaintiff Margaret Pasquimrmerly held theposition of Chief Financial Officer/Treasurer
at the County of Hunterdon (“the County”gnd Plaintiff Kimberly Browne (collectively,
“Plaintiffs’) was an atvill employee who served as the Director of Finanthe County
terminated both Plaintiffen DecembeB0, 2013, for,inter alia, allegedlyauthorizing improper
payments of medical benefits and failing to maintain accurate financial rePtantgiffs brought
two separatéawsduits in stateourt challengig their terminationsihich casesvere later removed

to this Court based on federal question jurisdictionCivil Action No. 144203 (“Pasqua 1),
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Plaintiffs claim thathe Hunterdon County Board of Chosen Freeholders (the “Bodedijled to
terminatethemwithout just causeand thathey are entitled to de novoreview of that decision
pursuant to N.J.S.A. 40A:25. Furthermore Plaintiffs accuse the County artie Board
(collectively,“County Defendants, for allegedly terminatinghemfor politicd reasons, and for
holding Plaintiffs termination hearing in a manner that violated Plainttftee process rights.

In Civil Action No. 153501 (Pasqua IT), Plaintiffs asseragainst the County Defendants
substantially similar, if not identicaihd duplicativestate and federalaims arising from the same
allegedy wrongful terminatios. Plaintiffs alsoassert those same claims agaotker individual
county employees and officers: Cynthia J. Yard, George B. Melick, William @né&fe Robert
G. Wdton, J. Matthew Holt, John King, John E. Lanza, Suzanne Lagay, and Edward J. Florio
(collectively, the Individual Defendanty.? In additionto these defendants, Plaintitising state
professional malpractice and tataims against the followingccounting firms and accountants:
Donohue Gironda & Doria, Louis J. Garbaccio, Frederic J. TomkiDsnohue Firm), Samuel
Klein & Co., Michael McGuire‘(Samuel Firm), Wiss & Co., LLP and David J. Ganndi\(iss
Firm”) (collectively, “Accountant Defendast). With regard to these particular defendants,
Plaintiffs allegethat their audits led antbntributedo Plaintiffs' terminatiors.

In Pasqua ] Plaintiffs move for summary judgment as to all claims and the County
Defendants crossiove for summary judgement on the same claims. Additionally, the County
Defendants request that the Court strike, as violative of L. Civ. R. 7.2(a) and Fed. R.56(¢)P

Plaintiffs’ certifications, submitted in support of their Motion for Summary Judgment. Pemding i

! Neither the County Defendants, nor the Individual Defendarfasgua |] have moved
to dismiss Plaintiffs’ claims, presumably because these defendants aitenguhis Court’s
decision on the partie€rossMotions for Summary Judgment Rasqua |
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Pasqua llare separate Motions to Dismiss filed by each of the accounting firms. etz
subject matter and factual background in both cases are substantially siindath@ motions
will be resolved in this Omnibus Opinion.

For thereasons set forth below, Fasqua J Plaintiffs Motion for Summary Judgment is
DENIED, and the County DefendahtSrossMotion for Summary Judgment GRANTED in
partandDENIED in part.State and federal claims asserte@€ountsTwo throughSevenagainst
the County Defendants are dismissed. Bigtbtions for Summary Judgment onCount One,
Plaintiff Pasqua’s state statutarkaim under N.J.S.A. 40A:9-25yeDENIED without prejudice
the Court declines texercise supplemental jurisdiction on thatil. As such, Civil Action No.:
14-4203 shall be remanded ttwe state coutt In Pasqua || the Accountant Defendahtdotions
to Dismiss ar&sSRANTED in their entirety.Further,Plaintiffs shall show cause within 15 days
from the date of the Order accompanying this Opinion as totidnyederal claims asserted in

Pasqua llshould not be dismissed based on this Court’s decision in Civ. Action No. 14-4203.

PROCEDURAL AND FACTUAL BACKGROUND

. Pasqual
Because the Court is considering the faétBasqua lin the context otrossmotionsfor
summaryjudgment, the Court views the facts in the light most favorable to thenoemg party

in the context okach motionThe following facts ar@ot in dispute unless otherwise noted.

2 As will be discussednfra, while Counts Two through Four are state lanedadaims, the
Court finds it appropriate to adjudicate them here.
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Plaintiffs are former employees of the Courills! Rule 56.1 Statement of Material Facts
not in Dispute (Pls! Statemerit) 1, Defs! Resp. to Pls.Statement of Material FactsOiefs!
Resp. Statemen) 1 1.In May 2008, Ms. Pasqua was appointed to the positio@ohtyChief
Financial Officer and Treasureand served in these positions until her termination on December
30, 2013® Ms. Browne wasmployed inthe position of Director of Finance in May 2008, and
served in this position until she was terminated on December 30,*Z143 Statement af 3;
Defs! Resp. Statement §t3.

According to the Countefendants, as part of Plaintifisb duties, they were responsible
for the accuracy and completeness of the Cdantipancial records and statemenisefs!
Supplemental Statement of Material Facts in Supp. of @vlmgsfor Summ. J.“Defs. Suppl.
Statemenit) 1Y 4-5 7-9, 1213, 1619, 21, 2528; but seeRule 56.1 PIs.Resp. to Defs.Statement
of Material Facts at in Dispute(“Pls! Resp. Statemeitat corresponding paragraphowever,
in 2013 the CountyDefendantonducted an investigation and audifgshe Countys financial
recordsthat purportedlyrevealedhatfor years, numerous aspects of the Countypances were
misstated and misrepresented with negdiivencial consequences to the CounBefs. Suppl.
Statement 16, 29-30 35, 39, 44, 45, 585, 5859, 62, 7172, 74 78, 86, 98, 105PIs. Resp.
Statementat corresponding paragraphBhe County Defendantsclaim that Plaintiffs were

responsible for thesarorsandthatwhenPlaintiffs wereconfrontedsuchevidence, they resisted

3 Plaintiffs claim, and the County Defendants appear to dispute, that prior to her eggnoint
as Chief Financial Officer and Treasurer, Ms. Pasqua had been employed by the i€oun
different capacities since January 1986€PIs.” Statement at %; Defs.” Resp. Statement a2

4 Plaintiffs claim, and the County Defendants appear to dispute, that pnerappointment

as Director of Finance, Ms. Browne had been employed by the Yioumtifferent capacity since
November 2002SeePls.” Statement at §; Defs.” Resp. Statement a8
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the auditorsand the County efforts to redress these issues and refused to fully cooperate to the
point of insubordinatiofi.Defs. Br. in Opgn to PIs. Mot. for Summ. J. and in Supp. of Défs.
CrossMot. for Summ. J. and to Strikels! Certs. {Defs! Br.”) 1-2; seeCounty. Defs. Suppl.
Statement §123-34 PIs! Resp. Statemeiat corresponding paragraphs.

Plaintiffs maintairthat, contrary to the County Defenddrdassertionsmany ofthe errors
in the County’s financial records originatedoim failures by the Countys humanresources
department tgperformits designated responsibilitie€ounty. Pls! Statement atff1112, 15;
Defs! Resp. Statement at corresponding paragtdplishermore, Plaintiffs clairthat a number
of the errorsalready appeardd the Countys financal books in May 2008, wheRlaintiffs were
appointed to the respective positions ifinance department. PlsStatement atff|16417; Defs.
Resp. Statement at corresponding paragrapbssequentlyPlaintiffs take the positiorthat they
are notrespondle foraudit issues detectaa the Countys financial records

On September 24, 2018othPlaintiffs were servetly the County Administrator, Cynthia
J. Yard,with the followingformal disciplinarycharges:

(1) Neglect of Duty

(2) Serious mistake due tarelessness where an there is a financial loss to the
County

(3) Failure to complete regular report

(4) Incompetency of inability to perform assigned duties

(5) Insubordination

(6) Conduct Unbecoming a Public Employee

(7) Violation of a rule, regulation, policy, procedureder or administrative
decisionwhere there is a financial loss to the County

(8) Other suffigent cause

Pls! Statemenat 4(numbering addedpPefs! Resp. Statemeant { 4.The County scheduled the

first hearing on both Plaintiffscharges for the sameayl Pls! Statement af/ 7; Defs. Resp.

Statement af 7. Before the commencement of the hearing, both Plaintiffs, throughstiegied



attorney, argued that each was entitled to a separate hearing on tltetgatiine charges against
themwere not the same (although they involved similar circumstanes) Statement af 7;
Defs! Resp. Statement &t7. Plaintiffs asserted that a joihearingwas inappropriate, because
they wouldbe unableto “guess or surmise whether the testimonguala performance concern
was directed against them or the other empl&yRis. Statemenf] 7; Defs. Resp. Statemeft7.

The County opposed Plaintiffsequestor separate hearings, and the Hearing Officer proceeded
to conductall nine daysof Plaintifs’ hearings jointly.Pls! Statement atff[7-8; Defs! Resp.
Statement at corresponding paragraphs.

During the nine days of hearings, both sides presented testimony and documentary
evidence.PIs! Statement at 8, 22; Defs. Resp. Statement at corresponding paragraphs.
Plaintiffs were represented by couns@hdeed the same attorneyand were permitted to cross
examine witnesse&eeHearingTranscripts(Dkt. Nos. 22.922.16).0n December 27, 2013, the
Hearing Officer issug a Preliminary Report, in which he recommended that Plaintiffs be
terminated based on the asserted chaRjss.Statement atff2122; Defs. Resp. Statement at
corresponding paragraphsge alsdHearing Officers Prelim. Report (Dkt. No. 22.7Rlaintiffs
asserthat thisPreliminary Reportfailed to provide a rationale f¢the Hearing Officer’'syet to
be issued future recommendation, nor did it incladequate findings of fact nor did it provide an
expression of reasoning which, when appliedh®found facts, resulted in the recommended
decision.”PIs! Br. in Supp. of Summ. J. Mot:RIs! Supp. Br!) 2. Eventually, on May 16, 2014,
but several monthafter Plaintiffs had been terminated, the Hearing Officer issued his Final
Report. Pls.Statemenf] 24; Defs.'/Resp. Stateme§t24.

On December 30, 2013fter the issuance of the Hearing OffiesgPreliminary Report, but

before the issuance of the Final Reptir¢, Boardunanimously voted tterminate Plaintiffs from
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their positionsPIs. Statemenf 23; Defs. Resp. Statemeffit23 Cert. in Counsel in Supp. of Pls.
Summ. J. Mot. “De Sapio Cel)) Attach. B 1 At the time, the Board was comprised of five
Freeholders: George B. Melick, William G. Mennen, Robert G. Walton, J. Mattbéywadd John
King. De Sapio Cert Attach. B 1. Howevenly Mr. Melick, Mr. Walton, Mr. Holt, and Mr. King
voted to terminate Plaintiffs, because Mr. Mennen was absent from the méktiRtaintiffs
contend that the Board dischargb@émbased upon thelearing Officers allegedlyinadequate
Preliminary Report, whilethe County Defendants claim that the Board decided to remove
Plaintiffs from their respective positioridased upon a consideration of the totality of facts,
circumstances and evidence begrpon their performance and conduct in connection with their
positions.”PIs! Statemenf] 23; Defs.’/Resp. Stateme§t23;Defs. Suppl. Statement § 147.
Plaintiffs alscassertand the County Defendants dethatthe Board terminated them for
political reasonsPIs! Statemenf] 25; Defs. Resp. Statemenft 25 Specifically, Plaintiffs claim
that during theourse of their dutiet® help the Board prepare the Coust2013 budget, Plaintiffs
advised Freeholder Robert Waltthrat“[tjhe County had a flatx rate for a few years and [they]
both felt this was compromising the County fiscéljls: Joint Cert. in Supp. of Summ. Decision
in Violation of N.J.S.A. 40A:@5 for Political Reasan(“Cert 11”) 11 5, 78. Plaintiffs state that
Mr. Walton agreedhat the County needed a tax rate increasdsubsequentlyproposed a half
penny increase for the 2013 budget. Cert. fl &tAccording to Plaintiffs, Freeholders Melick and
Mennen opposed Mr. Walttsproposed tax increase. Cert. Ifj&. Plaintiffs claim that County
Administrator,Ms. Yard, as well as Mr. Melick and Mr. Mennen, conspired to retaliate against
Plaintiffs for the tax advice that they gave to Mr. Walton.’ Bsipp. Br. at 245. According to
Plaintiffs, this conspiracy culminated in their termination by the Bbasgd orPlaintiffs’ support

for the tax increased.



On February 14, 201#|aintiffs filed Pasqua lin the Superior Court of New Jersey, Law
Division, Hunterdon Countyasserting that they were entitled to, among other things, reovo
review by the Superior Court of their termination hearings, pursuant t&SN.J40A:9-25.
Plaintiffs also asserted claims agaitie#¢ CountyDefendants for terminating them for political
reasons, in violation of NSA. 40A:9-25. The County Defendants moved to dismiss the
Complaint for failure to state a claim.

OnMay 9, 2014, the Honorable Thomas C. Miller, P.J.Cv., dismissed Ms. Brewalaém
for de novaeview undeiN.J.S.A. 40A:9-25becausgas an atvill employee, she was not entitled
to such a review under the statlargaret Pasqua, et al., v. The County of Hunterdon,,&Zial
No. HNT-L-66-14, slip op at 8 (N.J. Law Div. May 9, 2014However, because Plaintiffs alleged
that Ms. Browne was terminated for political reasons, Judge Miller determinesthéheould state
a claim for violation of N.B.A. 40A:9-25 on that basidd. at 8. Moreover, Judge Miller opined
that although Ms. Browne did not have a federal property interest in her job, she might have a
federal liberty interest in hégood name, reputation. honor, or intedritlyat entitled her to a due
process hearing under the Fourteenth Amendment afrilted States Constitutidio defend her
good nameld. at9-10. Accordingly, Judge Miller gave Plaintiffs leave to amend their Complaint
in Pasqua Ito bring claims on behalf of Ms. Browne for politichschargein violationof New
Jersey law, and for federal Fourteenth Amendment due process violltiaisl213.

On June 20, 2014, Plaintiffs filed the Amended Compldijptequesting ae novaeview
of Plaintiffs termination hearingoursuant to N.BA. 40A:9-25;(2) asserting claims fopolitical
discharge pursuant tdN.J.S.A.40A:9-25 on behalf of both Plaintiffsand (3) asserting claim
for infringementof Ms. Brownés “liberty including her rights to her reputation and her right to

seek, gain, and maintain, contract for, and engage in employment and her right to fitadame
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fairness, without due process, in violation of the United States Constituti®nvell as the New
JerseyConstitution Pasqua IAm. Compl.| 22.0n July 2, 2016, Defendants removed the case to
this Cout, under 28 U.S.C.S. 8331,based ororiginal jurisdictionarising from Ms. Brownes
federal due process claifRresently, both parties move for sunmpnpudgment.In addition, the
County Defendants seek ttrike, as violative of L. Civ. R. 7.2(a) and Fed. R. Civ. P. Hé{c
Plaintiffs’ cerificationssubmitted in support of their Motion for Summary Judgment.
Il.  Pasguall®

In addition toPasqua J Plaintffs initiated a new complaint iRasqua 11° Plaintiffs allege
that after they were removed from their respective positMasYyard informed Plaintiffs that the
purpose of the removal was to permit accountants to perform a forensic aated tel certain
issues affecting theuman esourceslepartment and healbenefit billings.SeePasqua lICompl.
at 1 5-7. Plaintiffs allege, however, that the County had hired the Donohue Firm to perform
Plaintiffs work andthat the firmdid not, contrary to its representatspnonduct an audiSuch an
arrangement, Plaintiffs aver, was to ensure that'the cause of any pblems or coditions
[plaguing uman esources] would be covered up and that the blame would be inappropriately
placed on Plaintiffs.Id. at { 8.

As to the Samuel Firm, Plaintiffs allege that for the y&10-212, the County hired the

firm to “establish[], direc{and sanction[] the establishment and maintenance of certain accounts

5 For the purposes of reviewing the Accountant Defendants’ dismissal motionktdkeil

Plaintiffs’ allegations as true in tlasqua [IComplaintand only recount the relevant facts. | note
that Plaintiffs’ allegations against the Accountant Defendants are sparseratdlly lacking in
specificity.

6 Like Pasqua ] Pasqua llwas also first filed in state court before being removed by

defendants.



and account balances particulajsic] for the Parks Department (Golf Course) and the
Transportation Systernthe [P]laintiffs were in responsible charge] of the financial books and
record of the County . . . and were required to establish and maintain accounts and axalitéd ac
balances in accordaneath the audit and directions of [the Samuel Firm] .” Id. at { 122.
Plaintiffs claim, thereforethatany error related to theccounts on the part of Plaintiffs should be
attributed to the Samuel Firm, and that the Samuel Firm violated its duty of care tofB ksraif
result.ld. aty 123.

As to the Wisd-irm, Plaintiffs allege that, in 2013, the firm was hired by the County to
perform certain audits related to the accounts which Plaintiffs wereeaiegdd. at i 127-28.
Based, in part, on these audits, the County decided to bring charges agaitifisPldi at  128.
Plaintiffs allege that the Wiss Fitsaudits wererroneoudecausehe Wiss Firmused a different
accounting method tinaa previous auditdnadused, and therefore, the alleged discrepancies relied
upon by the Countio assertharges against Plaintiffs were nptoper.ld. In Plaintiffs view, the
Wiss Firmknew that Plaintiffs were not the cause of those discrepanciesamedtPlaintiffs the
duty to inform the Countgf that factId. at 130.

Plaintiffs Pasqua IIComplaint is not a model of clarityVhile Plaintiffs assert twenty
one causes of action against all defendants, including the Accountant Defendaitsauses of
action are specifically identifieduch that it would be readily apparent what typeclafim(s)
Plaintiffs are bringing in each court.appears that the majority of the claims asserted are state
law basedOf the twentyone counts, only five counts are directed against the accounting firms;
those counts are based orier alia, allegatiors of professional negligence, conspiracy and breach
of duty of careThe remaining state and federal claims are asserted against the County Defendants

and the Individual Defendants, and they are not subject to the pending dismissal rrotioats.
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regard,the Cout only glears fourfederal causes of actiphrought pursuant to £983,against
these nommoving defendants, i.e., Counts 5, 12, 13 andHdwever, because Plaintiffs, the
mostconclusory terrg, allege that a violation &1983 has occurred in each of théer counts,

the legal and factuddases for liability under §983 are vague at best.

DISCUSSION

l. Standard of Review

A. Summary Judgment

Summary judgment is appropriatéif the pleadings, depositions, answers to
interrogaories, and admissions on file, together with the affidavits, if any, shawtlare is no
genuine issue as to any material fact and that the moving party is entitledigoneent as a matter
of law.” Fed. R. Civ .P. 56(c). A factual dispute is genuinky drihere is*a sufficient evidentiary
basis on which a reasonable jury could find for the non-moving party, it is material only if it
has the ability tdaffect the outcome of the suit under governing’ldtaucher v. County of Bucks
455 F.3d 418423 (3d Cir.2006);see also Anderson v. Liberty Lobby, Jn€/7 U.S. 242, 248
(1986). Disputes over irrelevant or unnecessary facts will not preclude a gramnofasy
judgment.Anderson477 U.S. at 248.In considering a motion for summary judgmentistrict
court may not make credibility determinations or engage in any weighing of the@jdestead,
the nonmoving partys evidenceis to be believed and all justifiable inferences are to be drawn in
his favor”” Marino v. Indus. Crating Cp.358F.3d 241, 247 (3d Cir. 2004) (quotidgderson
477 U.S. at 255)kee also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S. 574, 587,

(1986);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002).
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The party moving for summary judgment has theahburden of showing the basis for its
motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)Ilf the moving party will bear the
burden of persuasion at trial, that party must support its motion with credible eviderbtat.
would entitle it toa directed verdict if not controverted at tfidd. at 331.0n the other handf
the burden of persuasion at trial would be on the nonmoving party, the party moving for summary
judgment may satisfy Rule 56 burden of productioby either (1)“submifting] affirmative
evidence that negates an essential element of the nonmoving ety or (2) demonstrating
“that the nonmoving party evidence is insufficient to establish an essential element of the
nonmoving partys claim” Id. Once the movant adequately supports its motion pursuant to Rule
56(c), the burden shifts to the nonmoving party go beyond the pleadings and by her own
affidavits, or by the depositions, answers to interrogatories, and admissioris, atedignate
specific facts showinthat there is a genuine issue for tfidtl. at 324;see alsdVatsushita 475
U.S. at 586Ridgewood Bd. of Ed. v. Stokldy’2 F.3d 238, 252 (3d Cir. 1999). deciding the
merits of a partys motion for summary judgment, the cosntole is not to evaluate the evidence
and decide the truth of the matter, but to determine whether there is a genuine issak for t
Anderson477 U.S. at 249. Credibility determinations are the province of the factfBidekpple
BMW, Inc. v. BMW of N. Am., In@74 F.2d 1358, 1363 (3d Cir. 1992).

There can bé&no genuine issue as to any material fagbwever, if a party failsto make
a showing sufficient to establish the existence of an element essential to tyiatqese, and on
which that paty will bear the burden of proof at trialCelotex 477 U.S. at 3223. “[A] complete
failure of proof concerning an essential element of the nonmoving paege necessarily renders
all other facts immateridl.ld. at 323;Katz v. Aetna Cas. & Sur. C®72 F.2d 53, 55 (3d Cir.

1992).
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B. Motion to Dismiss

Federal Rule of Civil Procedure 12(®) provides that a court may dismiss a cléior
failure to state a claim upon which relief can be grahtéthen reviewing a motion to dismiss,
courts must firsteparate the factual and legal elements of the claims, and accept all of the well
pleaded facts as truBee Fowler v. UPMC Shadysjd&/8 F.3d 203, 21Q1 (3d Cir. 2009)All
reasonable inferences must be made in the plagmfdfvor.See In re Ins. Brokerage Antitrust
Litig., 618 F.3d 300, 314 (3d Cir. 2010).order to survive a motion to dismiss, the plaintiff must
provide ‘enough facts to state a claim to relief that is plausible on its’ fBedl. Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)his standard requires the plaintiff to shtmore than a
sheer possibility that a defendant has acted unlawfuilyt, does not create as high of a standard
as to be dprobability requirement.’Ashcroft v. Igbal556 U.S. 662, 678 (2009).

The Third Circuit requires a threstep analysis to meet the plausibility standard mandated
by Twomblyandlgbal. First, the court shouftbutline the elements a plaintiff must plead to a state
a claim for relief. Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 201R)ext, the court shoultipeel
away legal conclusions that are not entitled to the assumption of tditlsee also Igbal556
U.S. at 67879 (‘While legal conclusions can provide the framework of a complaint, they must be
supported by factual allegatiofys.It is well-established that a proper compldirgquires more
than labels and conclusions, and a formulaic recitation of the elements of a cactsenokill not
do.” Twombly 550 U.S. at 555 (internal quotations and citations omitted). Finally, the court should
assume the veracity of all wedled factual allegations, and thedetermine whether they plausibly
give rise to an entitlement to relieBistrian, 696 F.3d at 365 (quotirigbal, 556 U.S. at 679A
claim is facially plausible when there is sufficient factual content to dra@esonable inference

that the defendant is liable for the misconduct allégieghal, 556 U.S. at 678The third step of
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the analysis iSa contextspecific task that requires the reviewing court to draw on its judicia
experience and common seridd. at 679.
Il. Pasqua | — Motions for Summary Judgment

A. Plaintiffs’ Certifications

Before | address the merits of Plaintiftdaims, | consider first the County Defendants
request to strike two of Plaintiffgoint certifications submitted in support of Plaintiff$viotion
for Summary Judgmenthe County Defendants argue that Plaintiffertifications are rife with
conclusionsutside of Plaintiffs’ personal knowledge and legal arguments in violation a¥/L. C
R. 7.2(a), and therefore, bathrtificatiors should be strickeinm their entirety

Pursuant to L. Civ. R. 7.2(a),

[a]ffidavits, declarationdand] certifications . . . shall be restricted to statements of

fact within the personal knowledge of the signatory. Argument of the facts and the

law shall not be contained in such documents. Legal arguments and summations in

such documents will be disregarded by the Court and may subject the signatory to

appropriate censure, sanctions or both.
L. Civ. R. 7.2(a).Any certification, or portion of a certification, that violates this rule must be
disregarded by the couiee Fowler v. Borough of Westvj8¥ F.Supp.2d 602, 607 (D.N.J. 2000)
(holding that courts may disregard statements in affidavit whichnatebased on personal
knowledge).Similarly, Fed. R. Civ. P. 56)J(4) provides that declaratiorisised to support or
oppose a motion must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or desslais competent to testify on the matters stateeld.
R. Civ. P. 56(X(4). Based on my review of Plaintiffgertifications, | find certaiparagraphsf

those documents do indeed violate the rules, and therefose, plaragraphsill be disregarded

on these motions.
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| start with Plaintiffs “ Certification in Support of Summary Decisidfi Certification I').

In that document, many legal arguments and conclusions are couched as &ttmifast-hand
knowledge For example, Plaintiffs certify that the Hearing Officer failed to fulfill his ohiayes
to make a detailed decision in accordance with due praCesdsl at{ 2.That statement is a legal
conclusion and is inappropriately asserted in Plaintdéstification. SeeHiriam Hicks, Inc. v.
Synagro WWT, LL@67 F. Supp. 2d 676, 680 (E.D. Pa. 2012) (finding that legal conclusions are
not proper statements to make in a personal declarafiba)est of Certification | is replete with
similar statements that contain legal conclusions as wiltesthat are not within Plaintiffken;
those statements will also be disregarded: .Qest paragraph3 (‘Based upon [the Hearing
Officer's] ‘Preliminary Repottthe Freeholders terminated our employnigrand the entirety of
paragraph 5Egregiousl, the entire content of Certificatiorisl paragraplb contains legal
arguments and conclusions, and thus, will be struck.

Certain paragraphsf Plaintiffs “Certification in Support of Summary Decision in
Violation of N.J.S.A. 40A:25 for Political Reasor” (“Certification II') also must be
disregarded:(1) paragraph4 sets forth statutory definitions that are not appeate in a
certification; (2) paragraph states legal conclusion regarding the reasons why, in PlainigVg,
theywereterminaed; (3)paragraphs 8, 9, 1and 19contain Plaintiffs statements regarding Ms.
Yard andthe Freeholdersimindset which is not based on fitsaind knowledge; (4aragraph$,
10, 12, 13and ldinappropriately conclude that Ms. Yard harasaedintimidated Plaintiffs for
political reasons; and (aragraptl5 also contains legal conclusions regarding the Freeholders
alleged activities.

Accordingly, the aboveeferencedoaragraph®of Certificationl and Certificationll are

stricken
15



B. Ms. Browne's Rightto aDe Novo Review (Count Three)

Plaintiffs assert that Ms. Browne has a statutory rightde aovareview of the Boara
decision to terminate her, pursuaniNd.S.A.40A:9-25. However, Plaintiffs are precluded by the
law of the casérom asserting this claim, because Judge Miller dismigsesla matter of law in
his May 9, 2014 opiniorSeeMargaret Pasquaslip op at 7-8.

N.J.S.A. 40A:925 provides th&t[tlhe Superior Court shall have jurisdiction to review the
determination of the governing body and shall hear the cisevoon the record beloWwas to
the removal of a county officer or employeeho shall be removable from his office or position
only for caus€.N.J.S.A. 40A:925. Judge Miller found th&tPlaintiff Browne is not among the
class of individuals entitled to a hearing prior to termination included withi$MJ40A:9-25,”
because sh&was an unclassified employeand“could be terminated with or without cause.
Margaret Pasquaslip op at 7-8.

After removal of acase “the federal courttakes the case up where the State court left it
off.” Granny Goose Foods v. Bhd. of Teamsters & Auto Truck Dri¢étsU.S. 423, 436 (1974)
(quotingDuncan v. Geganl01 U.S. 810, 812 (1880))ypically, a decisiorrendered by a state
courtin acaseprior toits removal constitutes ttéaw of the casé.Dougherty v. VFG, LLC118
F. Supp. 3d 699, 708 (E.D. Pa. 2015). Pursuant to the law of the case doctritteeipisgctice
of courts generally to refuse to reopen whattbeen decided. . ” Christianson v. Colt Indus.
Operating Corp.486 U.S. 800, 803 (1988). As a rule, cogdaerally*should be loathe [to revisit
prior decisions] in the absence of absence of extraordinary circumstances whehneathe initial
decison was' clearly erroneous and would work a manifest injustide. at817 (quotingArizona

v. California 460 U.S. 605, 618 n. 8 (1983)).
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Here, because Judge Miller already dismissed Ms. Breasia@im undeN.J.S.A. 40A:9-
25 for ade novoreview of theBoards decision to terminate her a decision with which this
Court concurs— the law of the case doctrine dictates that this Court shrefude torevisit his
decision unless it was clearly erroneous and a work of manifest injustideatTmotnt, howver,
Plaintiffs do not argue, nor could thekiat Judge Millels decision was contrary to lainstead,
Plaintiffs simply assert that Judge Miller found in his opinion that Ms. Brotweaes entitled to a
de novareview under New Jersey law and the New Jersey Constitution since sheecewssd
the initial due process hearing that she was entitled to because her libergststwere
implicated’ PIs! Br. in Oppn to Defs. CrossMot. Summ. J. Mot. and to Strikeerts. {PIs!
Reply Br?) 13. Simply put, this reading of Judge Miller’s opinion stretches credulity.

Certainly, Judge Miller found that Ms. Browne could state a cause ohactdemN.J.S.A.
40A:9-25, insofar as the statute prohibits the termination of employees for politasinge
Margaret Pasquaslip op at 8. However, Judge Miller also emphasized that “this provision of the
statute does not provide a right to hedtifuy Ms. Browneld. Accordingly, because Ms. Browne
is not entitled to a hearing unddew Jersey lawit logically follows that she is not entitled to a
de novoreview of a hearing to which she has no statutory right. And, moreover, nothing in the
statute or Judge Milles opinion, indicates that once a county decides to provide -anllat
employee a termination héag, her rights are extended to include a right tteanovoreview of
said hearing under N.J.S.A. 40A:9-25. Not surprisingly, thereRlagtiffs have not cited to any
authority to support that positio8imilarly, although Judge Miller opined that Ms. Browne may
have a constitutional due process claim arising from her liberty intarast reputationywhich

may have entitled her to a hearing to clear her good name at the time of heattiern@hno point
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in his opinion did he find that such a clamould extendo Ms. Brownearight tode novareview
of her termination hearing under N.J.S.A. 40A:9:ZeeMargaret Pasquaslip op at 9-12.

In short, because Judge Miller previously dismissed Ms. Bramiaim for ade novo
review of her terminatiohearing, pursuant td.J.S.A.40A:9-25, she cannot fassert this claim.
Accordingly,theCounty DefendantsCrossMotion for Summary Judgment is grantesito Count
Threeand Plaintiffs corresponding Motion for Summary Judgment is denied.

C. Ms. Pasqua and Ms. Browne’s Political Discharge Claims (Counts Two and
Four)

Both Ms. Pasqua and Ms. Browne bring claims for political discharge in iviolat
N.J.S.A. 40A:925, which provides th&{n]o [county] officer or employee shall be removed from
his office or position for political reasorisN.J.S.A. 40A:925. Specifically, Plaintiffs assert that
the Board removed Plaintiffs from their positidmscausePlaintiffs hadadvised Mr. Walton to
increase the County tax rategor the 2013 County budgethe County Defendantgounter that
Ms. Browne, as an atill employee, cannot bringuch aclaim, and moreoveithatboth Plaintiffs
have not submitted sufficient evidencedefeat summary judgment

In arguing that Ms. Browne may not bring a claim urtierpoltical discharge provision
of N.J.S.A.40A:9-25,the County Defendanteely onSiss v. Cty. of Passaié5 F. Supp. 2d 325
(D.N.J. 1999). Thé&isscourt found thatN.J.S.A. 40A:9-25n its entirety, including the political

discharge provisiordoes noprovide any protections munty employeegr officersthatmaybe

" The Courtemphasizethatwhen a government employee’s constitutional liberty interest in her
reputation has been impinged by her employeconnection with her termination, the court in
which the employee brings suit does not perfortie @ovareview of the employee’s termination
hearing, assuming she even had @eeHill v. Borough of Kutztow455 F.3d 225, 2334 (3d

Cir. 2006). Instead, the court looks to whether “the procedures available to [the erhgid yex
provide ‘due process oaWw.” Id.
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terminated at will Siss 75 F. Supp. 2ét 339 (‘{A] ssistant county counsels are not employees
who are‘removable ... only for causeThus, they are not statutorily protected from being
discharged‘for political reasons [under N.J.S.A. 40A:25]") (internal citations omitted).
According to theSisscourts reading of the statytéhe whole of N.J.S.A. 40A:95 “relat[es]
[only] to county officers and employees who ammovable . . . onlyor cause” Id. Thus, the
proscription within the body of N.J.S.A. 40AZ% that*[n]o officer or employee shall be removed
from his office or position for political reasdnappliesonly to employees or officers who are
removable only for causéd. Under theSisscourts interpretation oiN.J.S.A. 40A:925, Ms.
Browne is not among the class of county employees protected from terminationificalpol
reason$.

However, in his May 9, 2014 opinion, Judge Miller réad.S.A. 40A:925 very differently
from theSisscourt.See Margaret Pasqualip op at 8Judge Miller observed that whereas certain
portions ofN.J.S.A. 40A:925 are expressly limited to employees and officers thatangybe
removedfor cause, the political discharge provisitmakes no distinction between classified or
unclassified employees. Rather, it speaks broadly in tertm® affficer or employeé&. Id. In that
regard, Judge Miller interpreted th@tute’sprohibition against political discharge as applying to
all public employesg, regardless of whether they may be terminated with or without daduse.
Thus, under Judge Milles ruling, Ms. Browne would have been protected from political discharge

under N.J.S.A. 40A:9-25.

8 The Court notes that thgisscourt did not limit all political discharge clainte at-will

employees, but merely limited such claiorederN.J.S.A. 40A:925. Siss 75 F. Supp. 2d at 340.
In the context of constitutional political discharge claims,Stsscourt found that “[w]hether an
employee serves for a fixed term or at will, the employee has the same firstnaeme¢mights,
since those, of course, exist independently of any other rights to continued enmlbyne
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Although Judge Millets reading oiN.J.S.A. 40A:925 conflicts with the opinion of the
Siss court, this Court finds his interptation entirely reasonable@nd certainlynot “clearly
erroneous” or fhanifestly unjust. See Christiansqgrl86 U.S. at 803ndeed a New Jersey federal
district courts interpretation of a New Jersey statute is not binding on a New Jersey gtate co
See State v. Colemadt N.J. 16, 36 (N.J. 1963k re Summit & Elizabeth Tr. Cal1l N.J. Super.
154, 166 (N.J. App. Div. 1970)i( the construction and application @iir statutes we are not
bound by a decision of the federal district cburFor these reasons, under the law of the case
doctrine, this Court will not revisit Judge Millsrdecision on this issu&ee Christiansqgri86
U.S.at 817 Accordingly, consistet with Judge Millers opinion— Ms. Browne may bring a claim
for political discharge under N.J.S.A. 40A:9-25, despite harlaemployment status.

In addition to New Jerséy statutory protections against political discharge, the United
States Supremeddrt has long recognized that “termination of public employees because of their
political affiliation violates the First Amendment unless the position at issue involves
policymaking”? Galli v. N.J. Meadowlands Comm 490 F.3d 265, 270 (3d Cir. 2007) (ogi
Elrod v. Burns 427 U.S. 3411976) andBranti v. Finke] 445 U.S. 50401980)). In the instant
case, Plaintiffs only bring claims for political discharge undel.S.A.40A:9-25, and nothe
United States Constitutich-However there is a dearth of case law applying the political discharge
provision ofN.J.S.A40A:9-25. ThustheCounty Defendantsropose, and Plaintiffs do not object,

that the Court should appfederal law in the context of political dischangePlaintiffs state

o Plaintiffs raisea constitubnal political discharge clairfor the first time in their reply
brief. SeePIs.” Reply Br. at 17°A plaintiff may not amend his complaint through arguments in
his brief in opposition to a motion for summary judgmeBell v. City of Philadelpia, 275 Fed.
App'x 157, 160 (3d Cir. 2008But regardless, for the same reasons that Plaintiffs have not
submitted sufficient evidence to support a state political discharge cheynhave not provided
sufficient evidence to support a federal consonal political discharge claim
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basedpolitical discharge claims, because the types ofclaim are substantially similar. The

Courtis satisfiecthat in the absence of other guidstgtecase law, it is appropriate to apply the
test for constitutional political discharge to detene whethePlaintiffs have been removed from
their offices“for political reasons,” in violation of N.J.S.A. 40A:9-25.

To state a prima facie case for political discharge in violation of the First Ametdmen
plaintiff “must show that (1) she was employed at a public agency in a position that does not
require political affiliation, (2) she was engaged in constitutionally pedemnduct, and (3) this
conduct was a substantial or motivating factor in the governmentployment decisichGalli,

490 F3dat271. Once a plaintiff makes this demonstration, the defendant public agency may avoid
a finding of liability by proving by a preponderance of the evidence that the saphe@yarant

action would have been taken even in the absence of the protectag. addi. (internal quotations
omitted).

The parties do not dispute that Plaintiffs satisfy the first element of theggroeg political
discharge test, howeveéhe County Defendantsontend that Plaintiffs have not provided evidence
satisfying eithetthe second or third elements of the test. The Court agrees that under the facts
presentedby Plaintiffs, as a matter of law, Plaintifftsonductat issue— their recommendation to
Mr. Walton that the County increase its tax ratesvas not constitutionallprotectedconduct.

And, moreover, even taking the evidence in the light most favorable to Plaintiffs, treefaliad
to produceevidence reasonably demonstratihgtthe Board decided to terminate them because
of this recommendation. Indeed, Plaintifiéd to showthat all members of the Board wexeare

of Plaintiffs tax advice, let alone that the Board terminated them because of these preferences.
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| first address Plaintiffscontention thathey wererightfully “exercising[their] First
Amendment rights by expressiftheir] professional opinion that a tax increase was neces¥ary.
Cert. Il at 14. Plaintiffs argument is contrary to lawthe Supreme Court heid Garcetti v.
Ceballosthat “when public employees make statements pursuant to dffaial duties, the
employees are not speaking as citizens for First Amendment purposes, and thatioonsties
not insulate their communications from employer disciplifd7 U.S. 410, 421 (2006)n
Garecetti, a plaintiff deputy district attorney farcounty district attorney’s office wrote, during the
course of his duties, a disposition memorandum explaining his concerns regardgeg all
inaccuracies in an affidavit used to obtain a search warrant in a pendingaticaseld. at 414.
According b the plaintiff deputy district attorney, his supervisors retaliated agamssdsed on
the memold. at 415 Consequently, the plaintiff brought a First Amendment retaliation claim
against the county, his supervisors, and the district attorteyhe Supreme Court upheld the
district court’s dismissal of th&arcetti plaintiff's claim, on the basis that the First Amendment
does not protect “an employee’s expressions made pursuant to official respassibdiat 424;
see also Gorum v. Sesso81 F.3d 179, 186 (3d Cir. 2009) (professor who spoke on behalf of a
student at a disciplinary hearing was speaking pursuant to his offities dehen he was a “de
facto” advisor to students on disciplinary matteFraker v. Chaffinch501 F.3d 231, 2443
(3d Cir. 2007) (holding that police officers’ statements concerning hazardous conalitzofiigng
range were made pursuant to their official duties since they were obligategbtt that type of

information up the chain of comman®orough of Kutztowr455 F.3dat 242 (First Amendment

10 The First Amendment to the United States Constitution protects both freedom df speec
and freedom oéssociationSeeUS Const. Amend. IThe Court notes that Plaintiffs couch their
alleged “constitutionally protected aduct” in terms of political speech rather than political
affiliation.
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does not protect report by borough employee to borough council made pursuant to his official
duties).

As the Supreme Court explainéft]estricting speech that owes its existence to a public
employee’s professionaésponsibilities does not infringe any liberties the employee might have
enjoyed as a private citizen. It simply reflects the exercise of empboyegrol over what the
employer itself has commissioned or creatdsidrcetti 547 U.S. atd2122. In fact, “[t]o hold
otherwise would be to demand permanent judicial intervention in the conduct of governmental
operations to a degree inconsistent with sound principles of federalism and tredieper
powers.”ld. at 423.The critical questiothat a court mustessolve when determininfparticular
speectby a government employéeprotected by the First Amendmen {vhether the speech at
issue is itself ordinarily within the scope of an employee’s duties, not whetherely concerns
those duties.Lane v. Franks134 S. Ct. 2369, 2379 (2014).

In the instant case, Plaintiffgoint certification maks clear that like the plaintiff in
Garecetti, their advice to Mr. Walton regarding the increase in the Cositdes was made in the
course of theirordinary duties as County employees. According to Plaintiffs, their job
responsibilities required them ‘tassist with the development of the budget for the CouQtsrt.

Il at 1 5.Plaintiffs certify that in the course of fulfilling these dutitseyadvised MrWalton that

it was their opinion that the current flat tax rate Wwaas compromising the County fiscaflyd.

at 1 78. Thus,based orPlaintiffS own certification, these statements of opinion regarding
County tax policy were made in the course ofqening theirordinaryjob duties, rather than as
“citizen[s] addressing a matter of public conceBee Garcetti547 U.S. at 423As such, under

the factsaverredoy Plaintiffs themselves, Plaintiffs statements are not protected conducthmder
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First Amendment.See id. Accordingly, Plaintiffs fail to meethe second element of a political
discharge claim.

Additionally, even assuming Plaintiffexpression of their opinions regarding County tax
policy was constitutionally protectembnduct they have failed to pduceevidence reasonably
demonstrating that all members of the Boatt voted for Plaintiffs’ discharge had knowledge
of this conductlimplicit in the third prong of the political discharge téista requirement that the
plaintiff produce sufficient evidence to show the defen@arknew of plaintiffs political
persuasiorfor opinion}” Goodman v. Pa. Tpk. Conmm 293 F.3d 655, 664 (3d Cir. 2002).
Logically, a plaintiff cannot argue that she was fired for political nesgfoher employer tthno
knowledge of her political viewssalli, 490 F.3dat275. Thus, a plaintiff must first demonstrate
that the defendantas awareof the*constitutionally protected conducat issue, before she can
attempt to establish that defendant terminated heausecof such condudd.; Goodman 293
F.3dat670-73;Wallett v. Pa. Tpk. Conim 528 F. Appx 175, 180 (3d Cir. 2013). Thi$p]roof
of knowledge can come from direct or circumstantial evidér@eodman 293 F.3cat 664.

In the instant cas&f the five Freeholders on the BoaRlaintiffs have failed to provide
evidence thair. Melick, Mr. Mennen, and Mr. King had knowledge of Plaintiffs’ tax advice to
Mr. Walton. Admittedly, Plaintiffshave provided somesvidence that Mr. Walton and Mr. Hol
knew of Plaintiffs’ position on the issue of tax increasest Plaintiffs do not assert that these
Freeholders resenté&daintiffs’ tax policies. To the contrary, according to Plaintiffs. Walton
was on boaravith their tax advice, particularly sint®th Mr. Walton and Mr. Holt attempted to
warnPlaintiffs that they “had a target on their backs.” Importantlgile it is Mr. Melick and Mr.
Mennen, whoPlaintiffs allege conspiredo retaliate against then®laintiffs have nonetheless

failedto demonstatethat Mr. Melick or Mr. Mennerver had knowledge of Plaintiffs’ opinions
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on County tax policies. Furthermore, Mr. Mennen was not even present for the Board vote to
terminate PlaintiffswWithout any evidence suggesting that at least a majority ofdaedBnembers

that voted to terminate Plaintiffs (Mr. Walton, Mr. Holt, Mr. Melick, and Mm¢)i were aware

of Plaintiffs’ position and disagreed with Rlaintiffs cannoprove ontheir Motion for Summary
Judgmenthat they were terminated for political reasons. Moreover, Plaintiffsataer further
stretches credulity by virtue of the fact that only one of their alleged anségjdVir. Melick, was
actually present at tHgoardmeetingat whichtwo other supposeyl friendly Freeholdersand one
apparently neutral Freehold&so voted to terminate Plaintiffs.

As stated aboveRlaintiffs averin their joint certificationthat in 2012in the course of
helping to prepare the County’s 2013 budget, they advigetMsltonthat the County’s tax rates
should be increase@ert. 1l atf 7. Clearly, this is sufficient evidence to demonstrate that Mr.
Walton had knowledge dheseopinions.Additionally, Plaintiffs certify that Freeholders Walton
and Holt warned them at some point that Plaintiffs “had a target on [their$ bacluse of the
advice [they] gave about the budget tax increase.” Cert. I8aH®Hwever, in direct contradiction
to this claim,Mr. Walton and Mr. Holt each certify that they never made such wgsnmeither
Plaintiff. Cert. of Robert G. Walton (“Walton Cert.”)3f Cert. of J. Matthew Holt (“Holt Cert.”)

1 3.The Court cannot resolve credibility issues on a motion for summary juddgdesnKreimer

v. Bureau of Police for Town of Morristow®58 F2d 1242, 1250 (3d Cir. 1998ut resolving

this conflict of evidence in the light most favorable to Plaintiffs, these allegexingtats appear

to indicate that Mr. Holt, in addition to Mr. Walton, had knowledge of Plaintiffs’ adegarding

the Countis tax ratesHowever, Plaintiffs do not claim to have ever informed anyone else of
Plaintiffs’ advice or that Mr. Walton and Mr. Holt passed Plaintifé&glvicealong to the other

members of the Board. Without more, Mr. Walton and Mr. Holt's knowledgPlahtiffs’
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opinions cannot reasonably be imputed to Mr. Melick, Mr. Mennen, or Mr. Kiaghermore,
Mr. Walton and Mr. Holt'sallegedwarningto Plaintiffs is so vague that it is not at all clear who
was ‘gunning for Plaintiffs, or how they mighposea threat Indeed, there is absolutely nothing
connecting this generalized warning to Mr. Melick and Mr. Mefmalteged “conspiracy,br to
the Board’s decision to terminate Plaintiffs.

Plaintiffs broadly assert in their joint certification th@bunty Administrator Cynthia Yard
as well as Freeholders Melick and Mennen held it against us that we supporteddéreehol
Waltoni's decision for an incredsand that these individuafdelt a tax increase compromised
their political positions. Cert. Il atf 8.However, agxplainedsupra the Court will not consider
these portions of Plaintiffstertifications because they are not based on Plaintpsrsonal
knowledge, but are instead purely speculative and personal ofagerBorough of Westvill87
F.Supp.2dat 607(holding that courts may disregard statements in affidavit which are not based
on personal knowledge). In that regard, Plaintiffs provide no evidence that Mr. Melick or Mr
Mennenheld any animosity towardBlaintiffs for political reasonsyrindeed were even aware of
Plaintiff’'s opinions on County tax policy. The only admissifdets contained in Plaintiffs’
evidentiary submissionggarding these Board members are (bhathey opposed Mr. Waltoa
proposed tax increase in 2012) Mr. Melick voted, along with the rest of the Board members, to
terminate Plaintiffs, and (3) Mr. Mennen was not present for the Boardatetisterminate
Plaintiffs. Cert. Il atf18, 1819; De Sapio Cert Attach. B Eirst, the vote to approve the 2013
budget in 2012 and the vote to terminate Plainiifif®ecember 2013re so faattenuatedh time
framefrom one another that, standing alone, it is unreasonabiéetdy temporal proximityhat
they were at all connectedind, moreoverthese facts prova&no support for Plaintiffsassertion

that Mr. Melick or Mr. Mennen were aware of Plaintiffs’ opinions regarding Coamtpolicy.
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Plaintiffs, admittedlydo provide limited circumstantial evidence that Ms. Yard may have
harboredsome kind of animositiowardsthem, possibly arising frorthe tax advice they gave to
Mr. Walton Setting aside those aspects of Plairitifstifications that are inadmissible statements
of opinion ad law, Plaintiffs certify thaafter the Boarts 2012 vote on Mr. Waltos tax policy,

(1) Ms. Yard was'notably coolerto Plaintiffs, (2) she visited the Finance offices less frequently
than she had in previous years, §Bilshe repeatdy referred to Mr. Walton as Ms. Browrse
“boyfriend.” Cert. 1l at] 9. Although this evidence is circumstantial, it could reasonably support
a finder of facts determination that Ms. Yard was angry with Plaintiffs, #radthis anger was
somehow connected tleir tax advicelmportantly, however, Ms. Yard knowledge of Plaintiffs

tax licy preferences, and her alleged subsequent resentmelaiirdgffi3, is not dispositive of

the present Motion for Summary Judgment, because it was the Board, and not M$at andde

the decision to terminate Plaintifffo be clear, Plaintiffaavealsofailed to submit any evidence
that Ms. Yardnformedthe BoardaboutPlaintiffs' views on the tax rate, assumitigtMs. Yard
evenhad such knowledge.

To survive the pending Motion for Summary Judgment, Plaintiffs need to demonstrate that
the Boards decision to terminate them was somehow basdelaintiffs’ opinions on County tax
policy. See Galli 490 F.3cht 271 Given the current evidentiary recordetCourtcannot find that
Ms. Yardsallegeddesire to discharge Plaintiffs for political reasbad any causal connection to
the Boardsdecision taerminag Plaintiffs. In sum,while Plaintiffs claim that Mr. Melick and Mr.
Mennen somehow conspired to have the Board as a whole terminate Plaintiffs foiretgion
County tax policies, they have proffered no evidence indicating that these individuwalaware
of Plaintiffs tax views, let alone thadr. Melick and Mr. Mennetarbored some sort of animosity

towards PlaintiffsMoreover, only Mr. Melick, and not Mr. Mennen, participatedhia Board
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vote to terminate Plaintiffs. Considering that Mr. Melick was only one of foweheiders that
unanimously voted to terminate Plaintiffs, and given Plaintiffssertion that of the Board
members, only Mr. Melick and Mr. Mennen wished to retalegainst them, it defies simple math
to assert that the Board as a whole terminated Plaintiffs for political reasons.

Plaintiffs have failed to provide a sufficient evidentiary basis on whichsamneale jury
could conclude that Plaintiff$ax viewswere a substantial anchotivaing factor in the Board
decision to discharge themecause Plaintiffs have failed to provide sufficient support for both
the second and third elements of a political discharge claounty DefendantsCrossMotion
for Summay Judgment is granted as to Plaintif€saims for political discharge undétJ.S.A.
40A:9-25(Counts Two and Fourpas well asny such claims asserted und@rU.S.C.S8 1983
Plaintiffs Motion for Summary Judgment regarding the same is denied.

D. Ms. Browne’s Federal Due Process Claim (Counts Five and Six)

Ms. Browne asserts a claim agaitist County Defendantander 42 U.S.C.$ 1983 for
deprivation of procedural due process, in violation of the Fourteenth Amendment of the¢ Unite
States Constitution. To succeed on a claim uBd€83 for deprivation of procedural due process
rights, a plaintiff must demonstrate tli¢l) [s]he wa deprived of an individual interest that is
encompassed within the Fourteenth Amendnsegorotection oflife, liberty, or property,and (2)
the procedures available [teer] did not provide due process of laWw. Borough of Kutztowm55
F.3d at 233-34.Here, Ms. Browne asserts that she was deprived of her liberty interests in her
reputation without sufficient due process of |[&asqua IAm. Compl. {1 22-23.

The Supreme Court held Wisconsin v. Constantinead00 U.S. 433 (1971}hat an
individual ha a federal protectable interest in her reputatitdhere a persos good name,

reputation, honor, or integrity is at stake because of what the government is doieg, tootice
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and an opportunity to be heard are essehtidl. at 437.“Courts have dasequently clarified,
however, that ‘reputation alone is not an interest protected by the Due Proaess"(Barough
of Kutztown 455 F.3dat 236 (quotingVersarge v. Township of Clinton, New Jerse§4 F.2d
1359, 1371 (3d Cir. 1993))Rather, to makeut a due process claim for deprivation of a liberty
interest in reputation, a plaintiff must show a stigmgh&y] reputation plus deprivation of some
additional right or interestBorough of Kutztowm55 F.3d at 23€citing Paul v. Davis424 U.S.
693, 701 (1976)Siegert v. Gilley500 U.S. 226, 23334 (1991)Edwards v. California Univ. of
Pennsylvanial56 F.3d 488, 492 (3d Cir. 199&elly v. Borough of Sayrevilld07 F.3d 1073,
107741078 (3d Cir. 1997)Ersek v. Twp. of Springfigld02 F.3d 79, 83 b (3d Cir. 1996)Clark

v. Township of Falls890 F.2d 611, 61820 (3d Cir. 1989)Sturm v. Clark835 F.2d 1009, 1012
1013 (3d Cir. 1987)). The Third Circuit refers to this as ‘thiggmaplus” test. Borough of
Kutztown 455 F.3cat 236.

Applied in the context of public employment, under the stigioa test,“when an
employer‘creates and disseminates a false and defamatory impression about thgeenpl
connection with his terminationit deprives the employee of a protected tippanterest’ Id.
(quotingCodd v. Velger429 U.S. 624, 628 (1977)). As the Third Circuit has explaifigithe
creation and dissemination of a false and defamatory impression istipma, and the
termination is théplus.” When such a deprivation aars, the employee is entitled to a name
clearing hearing.Borough of Kutztowm55 F.3chat 236.In that connectionptsatisfy the stigmd
prong of the test, a plaintiff must demonstrate that her empsgdgmatizing statementg¢l)
were made publigland (2) were falséld. (internal citations omitted). A plaintiff will satisfy the
“plus” prong of the test if she has been terminated or constructively discharged frpositien

as a public employedd. at 238.
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In the instant matter, although M&owne clearly satisfies tHplus” prong of the stigma
plus test, she has failed to submit any evidence satisfyirigtilgena prong of the test.

Plaintiffs allege in their Amended Complaint that

The defendants and others issued or made public comnenke detriment of

plaintiffs thereby resulting in damage to their reputations. Those statemeats wer

made without a basis in fact and/or in reckless disregard of the truth or with.malice

The statements made or released indicated that there was atpéoeadorensic

audit of the finance department and were untrue. The County Finance Department

has operated under the highest standards. The plaintiffs have consistentlygrotecte

the County and its taxpayers and insujgd] that all legal requirements for the

budgeting, payment and utilization of County funds have been scrupulously

followed. Plaintiffs performed each and every of their duties competently and in

accordance with legal requirements. Statements and reports ynheedefendants

to the contrary were defamatory and libelous.
Pasqua IAm. Compl.§ 33.However, Plaintiffs do not reference these alleged public defamatory
comments in either thestatement ofmaterialfacts not irdispute or their briefs. Indeed, Ri#ifs
ignore this element of Ms. Browtgeclaim entirely, and instead argue thée due process clause
requires that every public employee, no matter what the terms of employmaeiitjes o a pre
termination hearin§.PIs Supp. Br. at 5. This ia gross mischaracterization of the case law.

The Supreme Court has clearly distinguished between the due process rigatgiof
empbyees who have a constitutional property interest in their employment and those who do not
SeeBd. of Regents v. Rotd08 U.S. 564, 577 (1972]J.0 have a property interest one’s
employmentthat is protected by the Fourteenth Amendméamtperson must have more than a
unilateral expectation of continued employment; rather, she must have a legitititEment to
such continued employmehtlmore v. Cleary399 F.3d 279, 282 (3d Cir. 2005) (citiRpth
408 U.S. at 57)( The law is clear that an-aill employee, like Ms. Browne,does not have a

legitimate entitlement to continued employment because she serves sdhaypkeasure of her

employer. Elmore, 399 F.3dat 282. Thus, Ms. Browne may not, as Plaintiffs assert, bring a
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Fourteenth Amendment due process claim singpdgauseshe was terminated from public
employment'no matter what the terms [fer] employment.

However, the fact that Ms. Browne does not have a property interest in her job does not
preclude her from bringg a due process claim arising from injuries to her reprabndeed, the
Third Circuit hasproclaimed that'a public employee who is defamed in the course of being
terminated or constructively discharged satisfies shigmaplus’ test even if, as a matter of state
law, he lacks a property interest in the job he’lddtrough of Kutztowm55 F.3cht 238. But,as
statedsuprg the “stigmd element of such a claim requires the plaintiff public employee to
demonstrate that the defendant government employer created and dissemirtaggublic
defamatory statements that were injurious to the pldimtifputabn. Bishop v. Wood426 U.S.
341, 348 (1976) (reputational liberty interest not implicated when a pubkdl @mployee is
discharged antthere is no public disclosure of the reasons for the dischgrGaabal v. Reagan
841 F.2d 1216, 12224 (3d Cir 1988) (reputational liberty interest not implicated where plaintiff
public employee failed to show tHdhe reasons for his removal were disseminated to the pyblic
Anderson v. City of Philadelphi&45 F.2d 1216, 1222 (3d Cir.1988) (reputationaltipmterest
not implicated where plaintiff failed to show that the allegedly defaming paygtest results
were made public).

Here, Plaintiffs have presented no evidence that the County Defendants have publicly
disseminated any information that woul@ Injurious to Ms. Browne’s reputation. Indeed,
although Plaintiffs allege in their Amended Complaint that the County Defendssued or made
public comments . . . indicat[ing] that there was a necessity for a foramitcod the finance
department,’Paqua IAm. Compl. 133, nowhere in either Plaintiffs’ statement of material facts

not in dispute or their briefs do Plaintiffs identify what these statements wies, they were
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made, or how they were disseminated. While such allegations may have theansto state a

claim on a motion to dismiss, on the present Motions for Summary Judgment, Plainttffgonus
beyond the pleadings and by [their] own affidavits, or by the depositions, answers to
interrogatories, and admissions on file, designateifspéacts showing that there is a genuine
issue for trial.”See Celotex477 U.S. at 324. Here, even taking @lidencein the light most
favorable to Plaintiffs, they have failed to makay showing let alone a showingufficient to
establish the exishce of “stigma’element of Ms. Browrie federal due process clai.
Consequently, | grarthe County DefendantsCrossMotion for Summary Judgment as to Ms.
Brownés federal due pra@ss claim (Counts Five and Six) and deny Plaintif®tion for
Summary Judgment regarding the same.

E. Ms. Browne's State Due Process Claim (Counts Five and Six)

Ms. Browne asserts a claim agaittst County Defendantfor deprivation of procedural
due process, in violation of the New Jersey ConstitutionNEve Jersey Supreme Court has found
a protectable interest in reputation in Article 1 Paragraph 1 of the New @®asitution, which
provides that'[a]ll persons are by nature free and independent, and have certain natural and
unalienable rights, among which are those of enjoying and defending life ang lifedtquiring,
possessing, and protecting property, and of pursuing and obtaining safety ami$sipgiJ.

Const., Art. I, Para. IDoe v. Poritz142 N.J. 1, 10406 (N.J.1995). As the New Jersey Supreme

1 The Court notes that Plaintiffs also reference a constitutional “right toafueital
fairness” in their Amended Complaiftasqua IAm. Compl. 122, but do not assert such a claim
separate from Ms. Browne’s reputational liberty interest claim. Andeover, Plaintiffs provide

no substantive arguments in their briefings as to why such a constitutionalpjieisan the
instant case. As suctine Court does not construe this reference as the assertion of a sepanate clai
under the Fourteenth Amendment.
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Court has explained, “[t]he right of a person to be secure in his reputation . . . is a parighit the

of enjoying life and pursuing and obtaining safety and happiness which is guaranteed by our
fundamental law. Poritz, 142 N.Jat 10405 (quotingNeafie v. Hoboken Printing & Puilgj Co,

75 N.J.L. 564, 567 (E&A 1907)). These protections to reputation are broader than those provided
by the federal constitution, because they do not requirgpthg’ prong of the stigma plus test

“injury to reputation alone suffice[$]Filgueiras v. Newark Pub. S¢h26 N.J. Super. 449, 473
(N.J.App. Div. 2012) (citingPoritz, 142 N.J.at 109. Thus, under the New Jersey Constitution,
“[w]here a[persons] good name or reputation are at stake becauséhaf the government is

doing to that person . . . sufficient constitutional interests are at’stakegger due process
protectionsPoritz, 142 N.J. at 105.

As with the federal claim discussedyprg a necessary element of a New Jersey
constitutional reputational due process claim the governmeid public dissemination of
information that causes stigma or harm to the plaistiéputationSeed. at 106 In re L.R, 321
N.J. Super. 444, 46M(J. App. Div. 1999). Indeed, iDoe v. Poritza casenvolving the creation
of a state sex offender registry, the New Jersey Supreme Court dstedjbetweehTier Oné
offenders, whose information would be published only to prosecutors and local law enforcement
and “Tier Twad’ and “Tier Threé offenders,whose information was made available to the public
at large. 142 N.Jat 106. According to thé®oe court, the reputations of the Tier Two and Tier
Three offenders were implicated by the creation of the registry, brggheations of the Tier One
offendes were not, because publication of the damaging information on the registry vtad limi
to state employeekd.

Similarly, inIn re L.R, the New Jersey Appellate Division explained tHajlthough the

New Jersey Constitution extends due process protection to personal reputation, @athioungr
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any other tangible loss, this does not mean that a liberty interest is implicatiuieaa
governmental agency transmits information that may impugn a persgputatiori. In re L.R,

321 N.J. Super. 444, 4601.J. App. Div. 1999) (internal quotations and citations omittédR.
involved the investigation by the Division of Youth and Family Services, New JerpaytDent

of Human Services (tHdDYFS’) of public school teachers charged with committing acthibd
abuse upon their studentd. at 44849. At the conclusion of its investigation, DYFS sent letters
to the parents and guardians of the abused students, as well as the schopktisitigthat the
allegations of child abuse had not been substaak, but that the teachérsonduct has placed
their students at undue risk of harah. The plaintiff teachers brought claims against the DYFS
for, among other things, injury to their reputations without due process ghlawlation of the
New Jersg Constitution.ld. at 460. TheL.R. court found that governmeritransmittals of
investigatory findings to the parents and guardians of alleged abused staaritsee school
district constituted a significantly more limited dissemination of adverseniatoon than the
notifications concerning the presence of Tier Il and Ill sex offenderssamenunity which the
Court inDoe found to require due process protectidnd. The L.R. court ultimately dismissed
the plaintiff teachertsclaims, on the basis thaDYFS' limited dissemination of the results of its
investigations did not cause the kind of damage to reputation which would entitle appeltants t
hearing’ Id.

Here, as discussedprag Plaintiffs have presented no evidence thaCounty Defendants
have publicly disseminated any information that wduwdadm Ms. Browneés reputation. Indeed,
although Plaintiffs allege in their Amended Complaint ti@County Defendantsnade public
defamatory statements about Ms. Browne, nowheeéherPlaintiffs statement omaterialfacts

not in dispute or their briefs do Plaintiffs identify what these statements were, tivegrwere
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made, or how they were disseminat@h theseMotions for SummaryJudgement, Plaintiffs
allegations are simply not sufficient to find that they have sufferedeguational harnPlainly,
following the reasoning iDoeandL.R, Plaintiffs have failed to pohuceevidence demonstrating

a critical element of Ms. Browne state due processath — dissemination of information e
County Defendantghat is harmful to Ms. Browns reputation. Accordinglythe County
DefendantsCrossMotion for Summary Judgment as to Ms. Brovenstate due process claims
(Counts Five & Six) is granted, andaititiffs’ Motion for Summary Judgment regarding the same
is denied.

F. Ms. Pasquds Right to a De Novo Review (CountOne)

With the dismissal o€ounts TwothroughSix of theAmended Complaint iRasqua | all
that remains is Cour@@ne Ms. Pasqua claim under N.J.&.. 40A:9-25 for ade novoreview of
the Boards decision to terminate hé&f | note that on these summary judgment motions, | found
it appropriate to adjudicate Plaintiffs’ state political discharge claims becagisadbolution
involved application of federal constitutional law, and more importantly, Plaintiffe beought a
parallel federal political discharge claimRasqua Il.The remaining claim brought by Ms. Pasqua
is purely state law baseanddoes not implicate any federaa

Under 28 U.S.CS. §1367(c), a district court may decline to exercise supplemental

jurisdiction over a claim if the courthas dismissed all claims over which it has original

12 The Amended Complaint also contains a Count Seven for “protective pleading under the

entire controversy doctrine.” In this count, Plairgtifequest “a determination that damage claims
do not need to be asserted tedat this time under the Entire Controversy Doctrine, Rule 4:30A
and that they may be asserted in a subsequent addasdua IAm. Compl. 147. Because a
request for such a determination is not a cognizable cause of action, the CountiabesfeCross
Motion for Summary Judgment is granted as to Count Seven and Platdtitsn for Summary
Judgment regarding the same is denied.
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jurisdiction” 28 U.S.CS. 8§ 1367(¢(3). Federal district courts have original jurisdiction oVait

civil actions arising under the Constitution, laws, or treaties of the United .S5ta8eb.S.C.S.

§ 1331.BecauséPlaintiffs’ sole remaining claimnder N.J.S.A. 40A:25 for ade novaeview of

the Board’s decision to terminate her (Count One) is brought under a state statutachom tise

not a claim over which | have original jurisdictiorddcline to exercise supplemental jurisdiction
overthatclaim. In that regardPlaintiffs Motion for Summary Judgment af@buntyDefendants
CrossMotion for Summary Judgment as to Count One is denied without prej@iNdeAction

No.: 144203(FLW) is remanded to the Superior Court of New Jersey, Law Division, Hunterdon
County.

II. Pasqua Il — Motions to Dismiss

A. Duty of Care

In Pasqua I} all of the causes of action against the Accountant Defendants sound in state
law tort.In particular, allegations of breach of duty of care underlie three counts@othplaint.
In Count 9, Plaintiffs accuse the Wessd Donahue Firms of breaching their duty of care by failing
to inform the County that the charges brought against Plaintiffs could not bargizes] because
the investigation performed by the County was inadeqiratéount 15, Plaintiffs allege thtte
Samuel Firnt‘violated [its] duty of careto Plaintiffs by negligently performing its accounting
work at the CountyPasqua Il Compl{ 120.In Count 16, Plaintiffs allege that the Wiss Firm
breached its duty of care to Plaintiffs by failing to infdira County of the Firhg knowledge that
any errors made on the Courgtyinancial records were not the result of Plainitiffsgligence, but
rather, the differencaas accounting methods used by the various county auditorssponse hie
Accountant Defndants argue that to the extent those claims are premisedprgdessional

negligence in the context of accountant liabjlRaintiffs have failed to state a claim on that basis.
36



In New Jersey, liability of accountantssisecificallygoverned by th&ccountant Liability
Act. That statute states in relevant part:

b. Notwithstanding the provisions of any other law, no accountant shall be liable

for damages for negligence arising out of and in the course of rendering any

professional accounting service unless:

(1) The claimant against the accountant was the accolsmtdient; or

(2) Theaccountant:
(a) knew at the time of the engagement by the client, or agreed with the
client after the time of the engagement, that the professional accounting
service rendered to the client would be made available to the claimant,
who was specifically identified todgtaccountant in connection with a

specified transaction made by the claimant

(b) knew that the claimant intended to rely upon the professional
accounting service in connection with that specified transaction; and

(c) directly expressed to the claimarity words or conduct, the
accountaris understanding of the claim&mintended reliance on the
professional accounting service.

N.J.S.A. 2A:53A-25(b) [emphasis added].

By enacting this statute, the New Jersey Legislature has expressly hmitetient claims
against accountants with the specific purpose of restoring the concept of prigitgduntants
liability to third partiesE. Dickerson & Son, Inc. v. Ernst & Young, LIF9 N.J. 500N.J.2004).
Importantly, to establish a claim of accounting negligence, echent, thirdparty claimant must
allege that the accountdhknew at the time of the engagement by the clienthereafter agreed
that [the claimant] could rely on its workCast Art Industries, LLC v. KPMG LL.R09 N.J. 208,
227 (N.J. 2012).Indeed, the Supreme Court of New Jersey has advised that the Accountant

Liability Act requires agreement, not mere awareness, on the part atcthedant to the planned

use of his/her work produdd. at 226.In that regard, it is important twote that'[t]here can be
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no liability unless[the claimant alleges thathe acountant used words or condutitectly
expressed to the claimanghich establish the accountatunderstanding of the claimast
intended reliance on his wotke. Dickerson& Son, Inc. v. Ernst & Young, LLB61 N.J. Super.
362 (N.J. App. Div. 2003) (holding that the plaintiffelaims for negligence failed because they
were never identified as possible claimants and the complaint didemgin any language even
suggestig that defendant provided any expression directly to plaintiffs, let alone oratingflan
understanding that they intended to rely on the aydi@nerally,“the negligent performance of
audit services for a client does not give rise to tpady laility.” State, Deft of Treasury, Div.
of Inv. ex rel. McCormau. Qwest Communications International, In887 N.J. Super 469, 479
(N.J. App. Div. 2006).

| start with Plaintiff$ cause of actionagainst the Samuel Firbased on negligencknote
at the outsethat Plaintiffs do not identify the type of claim they intend to bim@ount 15.1t
appears that, essentially, Plaintifccusethe Samuel Firm of negligentlperforming its
accountant work on the Coumnsyfinancial accounts, which, Plaingfarguearethe cause of any
alleged discrepancies that were the bases for Plaintfisngful termination.In other words,
Plaintiffs claim that the Samuel Firm should shoulder the blame for any ernmistakes made
on the Countys financial recordsHowever, Plaintiffs cannot state a claim against the Samuel
Firm for negligencebecause Plaintiffs—non-<client third parties— have failed to allege the
necessary conditiorfer stating such a claimnder the Accountant Liability Act.

There is no disputthat the Samuel Firm was hired by the County to perform accounting
work for the years 2022012.SeePasqua [ICompl. § 121While Plaintiffs allege that the Samuel
Firm madecertainerrors on the County accounts, Plaintiffs have not ade@hatllegel any of

the elements undehe Accountant Liability Acto bring suit against the firnPlaintiffs do not
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allege that the Samuel Firm, at the time it was engaged by the County, kneweeaut Hgat its
professional accounting servicavould be made availableo Plaintiffs. Indeed, there is no
allegation that Plaintiffs were specifically identified by the County to tmeusaFirm at the time
of the engagemenwWhile Plaintiffs argue thathe Samuel Firm should have bemmarethat
Plaintiffs would be relyingnthe firm's servicedy virtue of their respective positions, as New
JerseySupreme Court has made clear, mere allegations of awar@masst sufficient under
N.J.S.A. 2A:53A-25Rather, Plaintiffs must allege- and they have not done-sethat theSamuel
Firm knew that Plaintiffs intended to rely upon the fisnservice anddirectly expressed such
knowledgeto Plaintiffs

Perhaps recognizing that they have not allegedndoessaryelements under the Act,
Plaintiffs advance a novel argument: tlthey are the intended beneficiaries of the service
agreement between the County and the Samuel Firm, anihithfzict elevategshemto “client’
status Plaintiffs then go on to cite case law discussing the elements of th@é#niydbeneficiary
test. However, Plaintiffs theory of liability is foreclosed by the express language of the
Accountant Liability Act:“[N]o accountant shall be liable for damages for negligence arising out
of and in the course of rendering any professional accounting servess uhke conditions, set
forth suprg are adequately allegebhdeed, the Act specifically shields accountants from third
party suitsSeeCast Art 209 N.J. at 221The cases related to thiparty beneficiaries upon which
Plaintiffs rely are inappositbecause they do not depksifically with acownting liability, which
is controlled by the Account Liability AcRather, thoseases involvegenerakcontractual issues.
See, e.g., Werrman v. Aratusa, |.266 N.J. Super. 474,76 (N.J. App. Div. 1993);Broadway

Maintenance Corpv. Rutgers90 N.J. 253 (N.J. 1982).
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Moreover, Plaintiffs reliance orZielinski v. Profl Appraisal Associates326 N.J. Super.
219, 22325 (N.J.App. Div. 1999), is likewise misplaceWhile Zielinskidealt with professional
negligence, it was in the context of property appraiggedinski 326 N.J. Super at 228lowhere
in that decision does the court discuss the Accountant Liability Act, or howpHritids can assert
claims against accounting firms under that Anttead Plaintiffs argue that, in a professional
malpractice setting, liability attaches based on the concefpregeeability and fairness, as set
forth in Zielinski That argumentnyopically ignoresthe Accounting Liability Actand would
violate treexpress prpose of the state legislature in enacting this statateto abandon th&oad
foreseeability test in thepecificcontext of accounting liabilitySeeCast Art 209 N.J. at 221.

Finally, Plaintiffs, in their last ditch attempt to save thpmofessionalaccounting
negligence claimargue that what the accountants and their firms knew or did not know about
Plaintiffs’ reliance on their work is a factual issue that should not be resolved on a Ry(€)12(b
motion. This contention is not persuas, becausdhe dismissal of the professioratcounting
negligence claim against the Samuel Figrbased on Plaintiffsfailure to properly plead the
necessary preconditions to bring suit as a tpady. The Court is noevaluating the partiés
evidenceon these motions to dismiss; rather, | have taken everything P&ahdve alleged as
true and found that those allegationsnad suffice to state a clairhccordingly, Count 9 of the
Pasqua lIComplaint against the Samuel Firm is dismissed withoejugdice.

Plaintiffs negligence claims against the Wiss Firm fare no befgain, Plaintiffs
acknowledge that the Wiss Firm was hired by the County to audit accounts that$raartaged.
But, Plaintiffsnowhereallege that the Wisd=irm knew at any time that Plaintiffs would rely on
the firm's servicesln fact, Plaintiffs allegethatthe Wiss Firm audited the Couhgyaccountsafter

Plaintiffs were removed from their finance positioRasqua Il Complat 11 127-28Similar to
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their claim against the Samuel Firm, Plaintiffs fail to allege any of the conditions necessa
bring a thirdparty suit against the Wiss Firm for professioaatountingnegligence Nor can
Plaintiffs claim, without any privity, that the Wiss Firm owed Ridis a duty of careAside from
their deficient pleadings in this regard, in defense of the Wiss $adimmissal motion, Plaintiffs
raise the same arguments that the Court has already rejected in disthissnegligence claim
against the Samuel Firm; that is, Plaintiffs were the intendedphanty beneficiariesf the County
and the Wiss Firng service agreement, and tHamle 12(h(6) dismissal at this juncture is
prematureThese arguments are rejected for the reasons setdapgia Accordingly, Counts 9
and 16 againghe Wiss Firm are dismissed without prejudice.

Finally, | address Plaintiffsclaims against the Donohue Firflaintiffs allege that the
Donohue Firm was hired by the County under the guise of conducting an/Aaatitding to
Plaintiffs, in Count 17, the Donohue Firm was brought in to repRleintiffs after they were
removed from their positiorend assigned elsewhere within the Couatyd the firm was tasked
with performing Plaintiffs work. Plaintiffs accuseite Donohue Firm ahtentionally,negligently
and inaccurately reporting to the County that Plaintiffs had not been performiaghkkdor which
they wereresponsike. These“false reports, Plaintiffs aver, served largely as the bases for the
charges agnst Plaintiffs in their disciplinary proceedindgis.Count 17, it appears that Plaintiffs
assert two different types of clain{4) professional negligence, and (2) tortious interferavitte
contractual relationship® | will address each in turn.

| neednot belabor Plaintifs arguments on why they have stated a professional negligence

claim against the Donohue Firm, because those arguments are identical to theabhese

13 Because the Accountant Liability Act does sbteld intentional acts, | will separately analyze
whether Plaintiffs have properly stated a tortious interference claim.
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already been addressaldove and rejected, by this CouRlaintiffs raise onadditional argument
spedfically directedto the Donohue Firm: Plaintiffs argue that the type of accounting work that
the Donohue Firm was performing did not fall within the scope of the Accountantitlyi#tmt.

Under N.J.S.A. 2A:53A-25,Professional accounting service includes, but is not limited
to, the compilation, review, certification, or audit of, or the expression of a profdsspn@an
or other reporting on, a financial statement or other information covering a spe@fied of
time.” N.J.S.A.2A:53A-25(3(4). Here, relying on that definition, Plaintiftontendthat because
they have alleged that the Donohue Firm was hirggettorm Plaintiff$ official duties— rather
than accounting or auditing- the firm was not conducting professioradcounting services
consistent with the Accountant Liability AdtdisagreeFor one, Plaintiffsown allegations in the
Complaint belie their positiotf. On one hand, Plaintiffs allege that the Donohue Firm was hired
to replace Plaintiffsand thus, nessarily performed their accounting dutisse Pasqua Il Compl.
1133, but on the other hand, Plaintiffs aver that the Donohue Firm was commissioned by the
County to opine on whether Plaintiffs had been performing fim@incial dutiesfor the County
properly and adequatelyd. at 1] 134-35.While Plaintiffs suggest that the fifshunfavorable
professional opinion against them was made intentionally, Plaintiffs nonetlatiege that the
Donohue Firm issuea report which formed, along with other reportsom the Accountant
Defendantsthe basis of the disciplinarghargesbroughtagainst PlaintiffsEven more telling,
Plaintiffs allege in Count 18 that Mr. Tomkins, an accountant from the Donohue Fitiffredest
Plaintiffs disciplinary hearing regarding tleecountshandled by PlaintiffsAlthough Plaintiffs

do not expressly state so, based on their allegations, the Donohubkdgirm have necessarily

14 | note that there is no dispute that the Donohue Firm was in the business of performing

accounting services.
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performed certain accounting services in order to have rendered aueponivhich the County
relied. Indeed the definition of*professional accounting servi€eis not limited to audits as
Plaintiffs contendThe definition is broad and expansive; it is not limited to only audits, but it
covers other expressions of professional opinion on finamdiaimation N.J.S.A. 2A:53A-
25(3(4). Thus, |1 do not find that Plaintiffs have alleged sufficiently that the worfopeed by

the Donohue Firm was not related to professional accounting services as defited Ant. t
Accordingly, Plaintiffs have failed to state professionahegligence claim against the Donohue
Firm.

Plaintiffs also fail to state a claim for tortious interference with contractual relatiariship
order to properly allege such a claianplaintiff must pleadhe following elements(1) that she
was a party to an existing contractual relationship; (2) the defendantontdhtiinterfered with
that contractual relationship; and (3) tishesuffered damages resulting from the interference.
Norwood Easthill Assocs. v. Norwood Easthill Wa&22 N.J. Super. 378, 384 (App. Div. 1988);
Matrix Essentials, Inc. v. Cosmetic Gallery, Ir&70 F. Supp. 1237 (D.N.J. 199#) addition the
plaintiff must alscallegethat the interference was undertaken Withalice” See Printing Mar
Morristown v. Sharp Electronics Corpl16 N.J. 739, 7511989). The ternfmalice does not
require“ill will toward[s] the plaintiff, but rathetthat the harm was inflicted intentionally and
without justification or excusg. Matrix Es®ntials, Inc, 870 F. Supp. at 1248 (citirferinting
Mart-Morristown 116 N.J. at 751).

In that regardmotivation toincrease financial gain cannot be a basis for mafiee.Dello
Russo v. NageB58 N.J. Super. 254, 2&%9 (App. Div. 2003)EchoStar Satellite, L.L.C. v. Globe
Star L.L.C, No. 2009 U.S. Dist. LEXIS 74136, at *1IP (D.N.J. Aug. 20, 2009As the New

Jersey Appellate Division has explained:
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The interference is considered intentional if the actor desires to babgut or if

he knows hat the interference is certain or substantially certain to occur as a result

of his action. However, the fact that a breaching party dotadvance [its] own

interest and financial positiodoes not establish the necessary malice or wrongful

conduct. Aclaim for tortious interference with the performance of a contract must

be based, in part, on facts claiming that the interference was done intentionally and

with “malice”

Dello Rwssq 358 N.J. Super. at 268 (citations and internal quotations omijtédmphasis
added) see Foxtons, Inc. v. Cirri Germain Realtyo. A-612005T3, 2008 N.J. Super. Unpub.
LEXIS 189, at *3-4 (App. Div. Feb. 22, 2008).

Here, there is no dispute that Plaintiffs have properly alletie first element that
Plaintiffs had a contractual relationship with the County by virtue of their employment. However
Plaintiffs’ allegations of maliceall short of the requirementlo plead malicePlaintiffs rest on
the following allegationsthe Donohue Firnfideliberately, negligntly and without basis in fact
inaccurately reported to the defendant County and its representatives thatrttiésphad not be
[sic] performing the duties and responsibilities of their positiof&asqua IICompl., 134. In
that regard, Plaintiffclaim that the Donohue Firffmade false reports, or failed to make accurate
reports forthe purpose of solidifyin§jts] own engagement or employment with the County and
so thaffit] could continue to provide services to the County for which those defisnmadgeived.
Pasqua lICompl., 1 137 Plaintiffs went on to allege that the Donohue Ferfactions constituted
tortuous|sic] interference with the present and expected economic advantage of the plaintiffs
particular the salary, employment, and other benefits which they achiewstroed with the
County.” Id. at § 138. These allegations are equivocal as to Plaintiffs’ intention. On one hand,
Plaintiffs claimthat the Donohue Firm negligently prepared a report that formed the basis of

Plaintiffs’ disciplinary charges. This clearly does not meet the malice requirerAebest the

Complaint could be read sccuséhe Donohue Firm of makingn inaccurateeport intentional
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or otherwisefor the purpose ohdvancingthe firm’s own financial interests But, this alleged
motivation does not rise to the level of malice required to plead a tortious ietederiaimDello
Russo 358 N.J. Super. at 2689. Plaintiffs must allege more than mere negligence or- self
interest; rathe Plaintiffs must allege some intentional act that was done for the expgxse
of depriving Plaintiffs of their expected economic gain, not simply for thediown financial
position!®

Thus, Plaintiffs claim of tortious interference against tB®nohue Firmcanna be
sustaineds pled currentlyand Count 17 idismissedvithout prejudice.

B. “Wrongful Testimony”

In Count 18, Plaintiffs allege that during the disciplinary hearMg Tomkins of the
Donohue Firm and Mr. Gannon of the Wiss Fipmovided ‘false, misleading, inaccurate, or
incomplete testimony designamlaccuse the plaintiffs of failing to perform their duties or to justify
that conclusion . . ” .Pasqua lICompl. T 141In that regard, Plaintiffs aver thatach of these
defendant$rad a duty of care and legal obligation to provide truthful and complete testimony to
the Hearing Officer and owed that duty to the plaintiffd. at  142.However, these witnesses
are entitled to immunity.

It is beyond cavil that a trial witness,faderal or state jurisdictiofihas absolute immunity

with respect taany claim based on the witnéstestimony. Franks v. Temple Uniy514 Fed.

15 Because Plaintiff&ailed toproperlyallege malice, the Court need not address the Donohue
Firm’s argument that Plaintiffs cannot bring a tortianigrference claim against it because the
firm is an alleged agent of the County. | note, however, that under the circuesstiaaicPlaintiffs
have alleged surrounding the Donohue Firm’s involvement with the Cawntythe firm may
have created a false repdtte element of malice is inextricably intertwined witte issue of
agency and whether the Donohue Firm acted within the scope of its duties as an agent.
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Appx. 117, 122 (3d Cir. 20}3quoting Rehberg v. Paulk132 S. Ct. 1497, 15686 (2012))
(emphasis in the gyinal); Briscoe v. LaHug460 U.S. 325, 3486 (1983) (holding that trial
witnesses are absolutely immune from civil liability for claims based ontéstimony);Hawkins
v. Harris, 141 N.J. 207, 214 (199%' A statement made in the course of a judicialproceedings
is absolutely privileged and wholly immune from liabiliy. This type of immunity extends to
guasijudicial proceedings as welbee Keystone Redevelopment Partners, LLC v. De@Rér
F.3d 89, 95 (3d Cir. 2011Rurand Equip. Co. v. Superior Carbon Prods., |ri#18 N.J. Super.
581 (App. Div. 199) (“[i]t is well-settled that a witness in a judicial or qupslicial proceeding
enjoys an absolute immunity from civil suit for his words and actions relevant to tleeajudi
proceedings).

Under New Jersey law, the doctrine of absolute immunity appliestp communication
(1) made in judicial or quagiudicial proceedings; (2) by litigants or other participants authorized
by law; (3) to achieve the objects of the litigation; and (4) tla@e some connection argical
relation to the actioh.Hawkins 141 N.Jat216(quotation and citation omittedfhe New Jersey
Supreme Court stressdidiat the immunity or privilegéis notlimited to statements made in a
courtroom during a trialbut rather*extends to all statements or communications in conmectio
with the judicial [or quasjudicial] proceeding. Id. Whether a defendant is entitled to this
privilege is a question of lavid.; Waterloov Gutter Protection Sys. Co., Inc. v. Absoldttter
Protection, L.L.C.64 F.Supp.2d 398, 416 (D.N.J. 1999).

Here, Plaintiffs argue that the disciplinary hearings at the heart of thisrees@otquasi-
judicial proceedings. | do not agrderst, the hearing officer assigned to the proceedings acted in
a similar manner to that of a judicial officer; he resolved evidentiary issias, testmony from

witnesses under oatbxamined documentary evidenesdin issuing his decision, the Hearing
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Officer applied law to the facts such thet exercied judgment judicial in naturendeed, the New
Jersey Supreme Court has advised tizathere an administrative tribunal is under a duty to
consider evidence and apply the law to the facts as found, thus requiring the efaficseetion

or judgment judicial in nature on evidentiary facts, the function is qudsial . . . 7
Pennsylvania R. Co. v. New Jersey State Aviation Cbi.J. 64, 70 (1949McFeely v. Board
of Pension Commissionerd N.J. 212, 2186 (1948 (“The distinguishing charactstic in
determining whether an act is judicial . . . is whether the act or functionfaatise exercise of
discretion or judgment judicial in nattirand“the determinativéfactor] is the quality of the act
rather than the character of the agency esieig the authority) (quotations and citations
omitted).

Next, @ntrary to Plaintiffs contention, the New Jersey Supreme Court has not limited
witnessmmunity to only state administratiegencieswitnesses testifying at local administrative
hearingslso enjoy the immunity so long as the proceedings can be deemegldical. Zagami,
LLC v. Cottrel] 402 N.J. Super. 98, 107 (App. DIR008) (rejecting plaintiffs argument that
application of the litigation privilege outside the strictly judicial sphere is limitedrtorastrative
proceedings at the Stakevel). In fact, there are ample examplesvatnessimmunity being
extended beyond the state levi&de, e.g.DeStantis v. Employees Passiac County Welfare Ass
237 N.J. Super. 550 (App. Diygert. denied122 N.J. 164N.J. 1990 (extending immunity to a
public hearing before a local legislative advisory commissiéapning v. S.G. Holdings Corp.
47 N.J. Super. 110 (App. Div. 196{xtending immunity to a proceeding before a county rent
control authority);In the Matter of Hearing on Immunity for Ethics Complaina® N.J. 669
(1984) (upholding absolute immunity from libel suit under Rule -IL2(M) for testimony or

communications given or made in connection with fee arbitration orsehrioceedings);
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Friedland v. Podhoretz174 N.J. Super. 73, 89 (Law Div. 1980) (complaint filed with attorney
ethics committee absolutely privileged in libel casll;Homeowners Asa v. Zoning Bd. of Adj.
of Passai¢c 129 N.J. Super. 170, 179 (Law Div. 1974) (pertinent statements made by objector
before zoning board absolutely privilegealf;d, 134 N.J. Super. 107 (App. Div. 1975).

Finally, Plaintiffs argue that the alleged false and libelous statementdomtte Gannon
and Mr. Tomkins also took plagrior to the discipliary hearings and therefore, these withesses
are not entitled to immunity. note thatin Count18, Plaintiffs have not identified thahey are
bringing separate libel clamagainst these two individualsstead, Plaintiffsclaim is based upon
the statements that Mr. Gannon and Mr. Tomkins made under oath in the disciplinargshearin
and how those statements wrongfully impacted the hearbegs. Pasqua [ICompl.  142.
Nonetheless, because the statements by these audboritants were made in connection with,
or anticipation of, a quagudicial proceeding, immunity also attach8ge Pollinger v. Loigman
256 N.J. Super. 257 (App. Div. 1992).

Accordingly, Count 18 is dismissed.

C. Conspiracy

It appears that Plaintiffs argtempting to assert a conspiracy clainder 42 U.S.G.
81985 and under New Jersey common lagginst the Donohue and Wiss Firms in Counts 9 and
18. As set forth above, Counts 9 and 18 are not identéffechusgof action based on conspiracy;
rather Count 9 is expressly alleged as a failure to conduct investigation, and Count 18 is
characterized aswvrongful testimony or statemeritsherefore, | do not find that Plaintiffs have
properly asserted a conspiracy claim urgl@e85,0r otherwisan their Complaint, and they may

not amend the pleadings throuitieir brief See McMahon v. Salmonal73 Fed. Appx. 128, 135
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(3d Cir. 2014)Moreover, ®en if Plaintiffswere bringinga conspiracy claim und&1985, they
have not alleged one sufficiently.

In order to plead a conspiracy und@d985(3), a complaint must contain facts that
plausibly allege: (1) a conspiracy; (2) for the purpose of depriving a persdassrof persons
equal protection under the law or equal privileges and immunities undemthé3)aan act in
furtherance of the conspiracy; and (4) injury to a plaistifiroperty or his person, or deprivation
of a right or privilege of a U.Kitizen. Griffin v. Breckenridge403 U.S. 88, 1093 (1971)Here,
Plaintiffs have not alleged the most basic element &f1885 conspiracy claimr that the
defendants ere“motivated by a racial or class based discriminatory anin8ee Lake v. Arnojd
112 F.3d 682, 685 (3d Cir. 199'Nowhere in the Complaint dBlaintiffs set forth any factual
support to suggest that the Accountant Defendants, or the County Defendants, wertedrofiva
race or class discrimination to deprive Plaintiffs of their rights under the UhBsti@ition.
Plaintiffs havefallen woefullyshort of stating a claim in this context.

Nor have Plaintiffs stated a claim for civil conspiracy under New Jerseyltagustain a
civil conspiracyclaim, Plaintiffs must allegan underlying wrongSee Morganroth & Morganroth
v. Norris, McLaughlin & Marcus, P.C331 F.3d 406, 414 (3d Cir. 2003). In other words, if there
is no valid underlying tort, a claim for civil conspiracy must be dismisSee Dist. 1199P Health
& Welfare Plan v. Janssen, L,F84 F. Supp. 2d 508, 533 (D.N.J. 20Ur{der NewJersey law,

a claim for civil conspiracy cannot survive without a viable underlying tort, and bealuse
Plaintiffs' tort claims fail as a matter of law, Plaintiftsvil conspiracy claim must be dismissgd.
Here, because | have dismissed all urnyilegl tort claimsagainst the Donohue and Wiss Firras,
potentialcivil conspiracy clainby Plaintiffs albeit not asserted in the Complaint, wouldbleject

to dismissal.
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CONCLUSION

In sum, Counts Twe Sevenof thePasqua IComplaintare dismissedand both parties
summary judgmernnotionson Count One, which assertstateclaim for ade novaeview of the
Boards decision to terminate Ms. Pasqua, are denied without prejudieeline to exercise
supplemental jurisdiction over Coum@ne, and therefe, Pasqua ] Civ. Action No.: 14
4203(FLW), is remanded to the Superior Court of New Jersey, Law Division, Hunterdon County

RegardingPasqua 1} all of the claims, federal or otherwise, against the Accountant
Defendants have been dismissHakeremaining claims are asserted against the County Defendants
and the Individual Defendants, ahédsed upon a reading of thasqua IIComplaint, those claims
are substantially similar, if not identical, to those assert&hsgual, particularly the remaing
federal claimsAs such, in this Cours view, the decisions rendered in this Ominbus Opiaren
also equallyapplicableto resolvethe federal claims raised by PlaintiffsRasqua Il In that regard,
Plaintiffs aredirected to SHOW CAUSEn writing within 15 days from the date of the Order
accompanying thi© mnibus Opinionwhy the decisions rendered Pasqua Ishould not be

equally applicable to resolve the federal claimBasqua

Date:Augustl1l, 2016

/s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge
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