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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MARY ANGERS,

Plaintiff,
Civ. No. 14-4701
V.
OPINION
PENNYMAC LOAN SERVICES, LLC,

Defendant.

THOMPSON, U.S.D.J.

This matter is before the Court upon Defemd@ennymac Loan Services, LLC’s motion
to dismiss the complaint. (Docket No. 8). Plaintiff Mary Angers opposes this motion. (Docket
No. 10). The Court has deciddte motion based on the writtenbsnissions of the parties and
without oral argument pursuant Eederal Rule of Civil Procedui#3(b). For the reasons stated
below, Defendant’s motion is granted, and Pl#iatcomplaint is dismissed with prejudice.

BACKGROUND

Plaintiff's allegations are as follows: Ri&iff is a homeowner residing in Long Branch,
New Jersey. (Docket No. 1 a6}l In September 2007, Plaintdkecuted a mortgage with Wells
Fargo Bank, N.A. Ifl. at 1 9). At origination, the loan was interest only nmtgage with a five-
year, adjustable rate of 6.75% arprincipal balance of $560,000ld.(at § 25). In September
2011, Plaintiff fell upon financial hardship due ta ngother’s illness and sought to modify her
mortgage repayment conttawith Defendant. I{l.). Defendant is a mortgage servicer company.

(Id. at T 7). At the time, Plaintiff believed thBefendant was the mortgage servicer of her
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mortgage and had the authority rdify her repayment contract.ld( at § 25). Defendant,
through its representative, offerBthintiff an oral modificatiorwhereby her principal would be
reduced to $460,000 and her loan vabloé restructured from an interest only mortgage to a five-
year, adjustable rate mortgage at 6.75%d. &t § 26). Plaintiff accepted this offer.d.].
Sometime thereafter, however, Defendant senhfffea written modificaton offer that contained
terms that were less favorable to Plaintiff and setluto honor the terms tife oral modification.

(Id. at 91 28-29). Plaintiff nonetheless accepted the written modification offrat(f 37).
Plaintiff filed this complaint on July 28, 2014, seskideclaratory and injutige relief, as well as
damages, stemming from Defendant’'s actions wébard to the modifation of Plaintiff's
mortgage. Ifl.). Defendant filed a motion to dismiss pursuant to Rule 12(b)(6) of the Federal
Rules of Civil Procedure seekingdesmiss all of Plaintiff’'s claims.

LEGAL STANDARD

When considering a Rule 12(b)(6) motiondiatrict court must conduct a three-part
analysis: “First, the court must ‘take note of the @eta a plaintiff must plead to state a claim.”
Malleus v. Georges41 F.3d 560, 563 (3d Cir. 2011) (quotishcroft v. Igbal556 U.S. 662, 675
(2009). Second, the court must accept all of piimtivell-pleaded factual allegations as true and
construe the complaint in the light most favordblthe plaintiff, though the court should disregard
legally conclusory allegationg-owler v. UPMC Shadysig&78 F.3d 203, 210-11 (3d Cir. 2009).
Finally, the court must determine whether the “fatisged in the complaimre sufficient to show
the plaintiff has a ‘plausible claim for relief.It]. at 211. It is not enolgfor a pleading to offer

“only ‘labels and conclusions’ or a ‘formulaic retitan of the elements of a cause of action™ to
survive a motion to dismiss; the plaintiff's ajkgions, taken together, stusupport a plausible

claim under each cause of actidd. at 210.



ANALYSIS

Plaintiff's Claim for Violations of the HAMP

Plaintiff's first claim isfor “Violation of Federal Guidlines & Regulations under the
HAMP Program.” HAMP, or the Home Affordab Modification Program, is a “foreclosure
mitigation program managed jointly by the Depaght of the Treasury and the Department of
Housing and Urban Development” that “doest provide a private right of action.Sinclair v.
Citi Mortgage, Inc, 519 Fed. Appx. 737, 738 (3d Cir. 20189¢ also Wigod v. Wells Fargo Bank,
N.A.,673 F.3d 547, 559 n.4 (7th Cir. 2012). Plaintifé le#ted no case that supports the existence
of a private right of action undé¢he HAMP; accordingly, Plairfis claim in Count One will be
dismissed.
Il. Plaintiff's Claim for Violations of the FDCPA

Plaintiff has alleged that Dendant violated the Fair bé Collection Practices Act
(“FDCPA") (specifically, 15 U.S.C8§ 1692e) by telling Plaintiff iseptember 2011 that it had the
authority to make a modification to her loan wthiedid not have such authority. (Docket No. 1
at 10-11). Assuming that Plaintiff's allegations are true, they are nonetheless time-barred because
the statute of limitations for aaim under the FDCPA is one yeaBeel5 U.S.C. § 1692k(d).
Plaintiff attempts to argue thBefendant has an opportunitydorrect its noncompliance with the
FDCPA (though it does not state how) each monthrbeftaintiff makes a mortgage payment,
and the statute of limitations fany FDCPA claim is thus restad every month. (Docket No. 10
at 5). However, Plaintiff cites no precedent saripg this theory, and, ifact, the Third Circuit
has rejected the “last opporttynto comply with the Actapproach in a similar casgee Glover
v. FDIC, 698 F.3d 139, 150 (3d. Cir. 2012). In that cas€Tthird Circuit ruledhat the plaintiff's

FDCPA claim began to accrue & the mortgage modification agreement was signed and the



debt collector’s statement became “objectively faldd.” Applying that pringole here, it is clear
that Plaintiffs FDCPA claim, if there is suchvalid claim, would havarisen in September 2011
when Defendant represented that it had authtwitjake a loan modification. Plaintiff did not
file her complaint until July 28, 2014, whichu&ll outside the one-year limitations period for a
FDCPA, and so Plaintiff's claima Count Two will be dismissed.
lll.  Plaintiff's Claims for Fraud and for Violations of the NJCFA

Plaintiff alleges that the modification negions that Defendant engaged in with her
amounted to fraud. The elements for a fraud claim under New Jersey law are “(1) a material
misrepresentation of fact; (2) knowledge or bdbgthe defendant of its lty; (3) intention that
the other person rely on it; (4) reasonable rekatinereon by the other person; and (5) resulting
damage.”Frederico v. Home Deppb07 F.3d 188, 200 (3d Cir. 2007) (citi@gnnari v. Weichert
Co. Realtors148 N.J. 582, 691 (1997)). Adidinally, Plaintiff must neet the “stringent pleading
restrictions of Rule 9(bFed.R.Civ.P.” in order to maintain a fraud claifd. Rule 9(b) instructs,
“In all averments of fraud or mistake, the cimestances constituting fraud or mistake shall be
stated with particularity.” In order to satisfy RWO(b)’'s standard, “thelaintiff must plead or
allege the date, time and placetioé alleged fraud or otherwisgent precision or some measure
of substantiation into a fraud allegationEredericq 507 F.3d at 200. Plaintiff has not alleged
any of the circumstances surrounding Defendaalisged fraud with particularity; there is
essentially no factual support of Plaintiff's fraudiot. Plaintiff’'s bare allegations are “precisely
the type of ‘naked assertions devoid of furtretfial enhancement’ that is insufficient to state a
claim.” See Haley v. AMS Servicing, LL2014 WL 2602044 at *10 (D.N.J. June 11, 2014).

Accordingly, Count Three will be dismissed.



Plaintiff's claim that Defendant violatede New Jersey Consumiéraud Act (“NJCFA”)
is essentially identical tBlaintiff's fraud claim. $eeDocket No.1 at 12-14). A claim under the
NJCFA is subject to the same heightened plepdiandards as those ddished by Rule 9(b).
See FDIC v. Bathgat®7 F.3d 850, 876 (3d Cir. 1994 arnish v. Widener Univ. School of Law
931 F. Supp. 2d 641, 647 (D.N.J. 2013). Just astPlaifraud claim failsto meet Rule 9(b)’'s
standard, so, too, does PlainsfNJCFA claim, and Count Fiwell be dismissed as well.
VI.  Plaintiff's Contract-Based Claims

Plaintiff makes a wide varigtof contract-based claims against Defendant, the first of
which is a simple breach of contract claim. (RetdNo. 1 at 13-17). Plaintiff bases her breach of
contract claim on the theory that Defendantisresentative orally offed her the modification
contract, that she agreed to those terms, dhabntract was thus foed, and that Defendant
subsequently breached that contract whennt Ber paperwork containing less favorable terms
and refused to honor the orabdification offer. [d. at 14-15). Defendant opposes this claim on
the grounds that New Jersey’s 8tatof Frauds requires the moddtion of a mortgage to be in
writing. (Docket. No. 8 at 11). However, Defentlas incorrect: N.J.S.A 25:1-13, the statute that
Defendant correctly identifies as the cochtion of the Statute of Frauds, states:

An agreement to transfer an interest in eshte or to hold an interest in real estate

for the benefit of another shall not be extable unless: . . . (b) a description of

the real estate sufficient to identify it, thature of the interest to be transferred, the

existence of the agreement and the idemtitthe transferor and the transferee are

proved by clear and convincing evidence.
Accordingly, Plaintiff can prove that there was oral modification to her mortgage repayment
plan if she is able to do soitlv clear and convincing evidenceSee Coastal Group, Inc. v.

Westholme Partners1996 WL 33545605 at *5 (D.N.J1996) (discussing the statutory

amendments to the New Jersey Statute of Fraadsllow oral ral estate contrs to be proved



with clear and convincing @ence). Whether or not Plaintiff &ble to prove th existence of the
alleged oral modification contract with cleand convincing evidence is not a matter to be
determined on a motion to disssi but instead should be resstwntil at least the summary
judgment stageSee id Garruto v. Cannici2011 WL 2409912 at *5 (Sup. Ct. App. Div. 2011)
(granting summary judgment against a plaintiff wesaated the existenceaf oral modification

to a mortgage agreement because he was mett@bneet the cleaand convincing evidence
standard of N.J.S.A 25:1-13(b)).

Here, Plaintiff has alleged thgare minimum of facts needdd establish a breach of
contract claim: she asserts tli2¢fendant’'s representative aféel her a mortgage modification
that was specific enough to constitute a validtiact; that she accepted this modification; that
Defendant breached this agreement by refusingptmr the terms of the modification; and that
she was injured because the oral modification conhingluded terms more favorable to her than
either the original repayment plan or the written modification contr@et Sheet Metal Works
Intern. Ass’n Local Union No. 27, AFL-CIO v. E.P. Donnelly, 787 F.3d 879, 900 (3d Cir.
2013) (stating that the elemeifds a breach of contract claim unrddew Jersey law are: “(1) the
existence of a valid contract between the psrt{@) failure of the dendant to perform its
obligations under the contract; and (3) a causdatiomship between the é&ach and the plaintiff's
alleged damages”). Accordingly, Defendant’s motion will be deniddnegard to Count Six.

Plaintiff also claims that Defendant breachlee implied covenant of good faith and fair
dealing by reneging on the oral modification enent. (Docket No. 1 at 15). It is well
established that “every contraotNew Jersey contairan implied covenardf good faith and fair
dealing.” Sons of Thunder, Inc. v. Borden, Inb48 N.J. 396, 420 (1997). The covenant of good

faith and fair dealing has been applied in threatexts: (1) to permit “the inclusion of terms and



conditions which have not beenpegssly set forth in the writtesontract;” (2) “to allow redress

for the bad performance of an agreement eveervthe defendant has not breached any express
term;” and (3) “to permit inquiry into a partysxercise of discretioexpressly granted by a
contract’s terms.’'Seidenberg v. Summit Bai@348 N.J. Super. 243, 257 (Sup. Ct. App. Div. 2002).
If, as discussed above, Plaintiff carove that there was a validabmodification contract, such a
contract would contain an irhed covenant of good faith andifalealing, which Defendant may
have breached by refusing to honor that deal. ntpRilaintiff's allegationss true, Defendant’s
conduct could conceivably be construed as fitiirig any of the threeategories covered by the
implied covenant of good faith and fair dealinés such, Plaintifi§ claim under Count Seven
should not be dismissed at this stage.

Plaintiff's claims for promissory estoppéleach of implied contract and quantum meruit,
however, must be dismissed. The New Jersey Supreme Court stated, “The traditional elements of
promissory estoppel require the yaxd show that there has beeh)'é clear and definite promise;
(2) made with the expectation that the promisderely on it; (3) reasonable reliance; and (4)
definite and substantial detriment8egal v. Lynch211 N.J. 230, 253 (2012) (quotimgll Bros.,

Inc. v. Bd of Chosen Freeholders of the Cnty. of Burlingt®4 N.J. 223, 252 (2008)). Stated
another way, to maintain a promissory estophtla promisor must make a promise to induce

the promisee to take a certain action; the promisee must take that action in reliance on the promise;
and the interest of justice canly be served by enforcing tipgomise against the promisogee

Carlson v. Arnot-Ogden Mem’l Hosp918 F.2d 411, 416 (3d Cir. 1990). Even accepting
Plaintiff's allegations as true claim for promissory estoppelro@t stand because Plaintiff has

not alleged that she took any actiin reliance of a promise maltlg Defendant. If Plaintiff had

given up some right to continueith her then-existing mortge repayment plan based on



Defendant’s offer of the moddation contract, then perhaps she would have had a claim for
promissory estoppel. But by Plaintiff's ownlegjations, she could havejected the written
modification contract and contindevith the original mortgageoatract (Docket No. 1 at 6), and
so Count Four will be dismissed.

Plaintiff also claims breach of implied cortta (Docket No. 16). Under New Jersey law,
“the constructive or quasi-contract is the formuwavhich enforcement is had of a duty to prevent
unjust enrichment or unconscidina benefit or advantageDuffy v. Charles Schwab & Co., Inc.
123 F. Supp. 2d 802, 814 (D.N.J. 2000) (quoSafpurban Transfer Serv., Inc. v. Beech Holdings,
Inc., 716 F.2d 220, 226 (3d Cir. 1983). Notably, teery based on a quaswtract theory is
mutually exclusive of a recovebased on a contract theoryld. Plaintiff’'s only plausible claim
of relief is based on there hagi been a valid oral modificath contract between Defendant and
Plaintiff that Defendant breactieafter which Plaintiff and Defelant entered into the written
modification contract, which was less favorable torRitii If Plaintiff had alleged that Defendant
offered her a modification contract, which she accepted, made payments towards, and that
Defendant then refused to hortbe modification contract, sheowld perhaps have a claim based
on an implied contract theory. Wever, Plaintiff has éarly alleged that Dendant offered her a
modification contract, that she accepted that remht and that Defendant then breached that
contract; accordingly, Plaintiff canot maintain a claim for breacH implied contract, and Count
Eight will be dismissed.

Plaintiff's final claim is fa quantum meruit. (Docket N&.at 16-17). “Quantum meruit
is a form of quasi-contract that enables thegraring party to recover the reasonable value of the
services rendered.Canadian Nat. Ry. v. Vertis, In@11 F. Supp. 2d 1028, 1033 (D.N.J. 2011)

(citing Weichert Co Realtors v. Ryah?8 N.J. 427, 437-38 (1992)). The elements of a quantum



meruit claim are “(1) the performae of services in good faith; (&)e acceptance of the services
by the person to whom they are rendered; (3@»@ectation of compensan therefore; and (4)
the reasonable value dfie services.” Id. (citing Starkey, Kelly, Blaney &Vhite v. Estate of
Nicolaysen172 N.J. 60, 68 (2002)). Phiff has not alleged that she performed any services for
Defendant, and so a claim for quantum meruit igelgtinfeasible. Count Nine will be dismissed.

CONCLUSION

For the reasons discussed ahobefendant's motion to disiss will be granted as to
Counts One, Two, Three, Four, Five, Eight, and Namel denied as toddnts Six and Seven. An

appropriate order will follow.

/s/Anne E. Thompson
ANNEE. THOMPSON,U.S.D.J.




