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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JPC MERGER, SUB, LLC d/b/a JERSEY :
PRECAST : Case No. 14-4909 (FLW) (LHG)
: OPINION
Plaintiff,

V.

ALTERRA AMERICAN INSURANCE
COMPANY,

Defendant.

Presently before the Court is a Motifmmn Summary Judgment, made by Defendant
Alterra American Insurance Company (“Defendant“Alterra”). Plaintiff JPC Merger, Sub,
LLC, d/b/a Jersey Precast (“Plaintiff” or “JPCgsserted a claim under itsurance policy with
Alterra for the disappearance obperty from a storage facilityyhich Alterra denied. JPC then
filed a three-Count Complaintithn this Court, asserting the following causes of action: (1)
declaratory judgment that theskbwas covered; (2) breach ohtract; and (3) violation of the
implied covenant of good faith and fair tlag. Although no discovery has been conducted,
Alterra seeks summary judgment on all courdseding that JPC canngltow that the property
loss occurred within the policy ped, or, alternatively, that the loss falls within the policy’s
“missing property” exclusionary clause.Bpposes the Motion, and seeks discovery under

Fed. R. Civ. P. 56(d).
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For the reasons expressed herein, the MdtioBummary Judgmeid granted in part
and denied in part. Although the evidence presgto the Court on thislotion, prior to any
discovery being taken, suggestattthe loss may not be covdrey the policy, the Court finds
that the motion is premature as to Counts 1 areh@ Plaintiff is entitld to discovery. However,
with regard to Count 3, the vation of the implied duty of god@ith and fair dealing, summary

judgment is granted in favor of Defendant Alterra.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY
Defendant Alterra America Insurance Canp (“Alterra”) provided Plaintiff JPC

Merger, Sub, LLC, d/b/a Jersey Precast (“JPa’yall-risk” insurance policy for the period of
June 10, 2012 to June 10, 2013. Defendant’s RuleS&tément of Materidtacts (hereinafter
“SMF”) 1 1, see alscCertification of AndrewC. Jacobson, Ex. A (hereinafter “Policy”). The
policy only provides coveragehere a loss “occumduring the policy period.” Policy at 13 of
131 Additionally, the Policy details several “pisrexcluded,” which are situations where an
otherwise qualifying loss within the policy ni@d would not be covered by the polidg. at 6 of
13. Specifically, the “Missing Propgttexclusion is relevant to this dispute and states the
following:

“We” do not pay for missing propertyhere the only proof of loss

is unexplained or mysterious dpgeearance of covered property, or

shortage of property discovered taking inventoy, or any other

instance where there is no physical evidence to show what happened

to the covered property.

[Id. at 7 of 13.]

1 The Policy contains multiple documents, dinel page numbering restarts on each document.
Accordingly, the page numbers hierenclude the total pages in the relevant document, to clarify
where in the Policy the statement is located.
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JPC is a business that manufactures precastrete products for construction. Pl.’s Am.
Compl. 1 1. JPC currently leases a storage faaiiBayonne, New Jersey, which is part of the
Duraport Marine & Rail TerminalSMF | 4, Pl. Response to Stagrhof Material Facts (herein
after “Pl. Response”) § 5.Thiacility is classified by thé).S. Coast Guard as a “MARSEC
Level 1 Site,” meaning that specific secumtygasures are taken to safeguard the location,
including: concrete walls and fences surrouredgloperty; it is accessible only by key after
hours and on weekends; and it is monitored by video surveillance. SMF 1 6-8. On April 13,
2011, 57 steel plates, each weighing about 2,600 poweds,delivered to thistorage facility.
Pl.’s Am. Compl. § 10-11.

On July 6, 2012, Antonio Ayala, a JPC employee, was sent to the storage facility in
Bayonne where he discovered 18 large metalnggghains and 57 stieglates were missing.
SMF 11 10, 12. The missing property totaled a combined weight of approximately 120,000
pounds. Pl.’s Am. Compl. 1 14. Ayala reporteis tinissing property to JPC who then sent
Michael Stahr, the storage facility’s sitepguintendent, to invéigate the loss. SMF § 11.

Stahr’s investigation comfmed that the chains and the stglaltes were missing from the storage
location, along with additional missing propeiity;luding: 10 crane cable rolls, 2 air
compressors and a trailéd. 9 12—13. After finding no evidence of forced entry, or that any
employee could have taken the property, and after speaking with the landlord of the site, Stahr
then contacted the polickel. 11 17-19. The police reportedtte site on July 18, 2012, and
completed an incident report for burglary and ttleéthe missing property, listing the date of the
loss as between May 2, 2012 and July 13, 2012. Pl. Am. Compl. Ex. 4 (ECF No. 9-4).
Following Stahr’s investigation, on April 28013, JPC submitted a Sworn Statement in

Proof of Loss to Alterra, seeking coverdgethe missing propertin the amount of $201,219.00



reimbursement plus the “processing and othstscmcurred by [JPC] relative to the materials
prior to their delivery to the sitePl.’'s Am. Compl. § 28; SMF { 14In an affidavit attached to
JPC’s Sworn Statement in Proof of Loss JBP@vner Aamir Hashimi stated that the loss
“occurred between December 15, 2011 and July 6, 2012.” SMF { 15.

On August 14, 2013, pursuant to the termthefinsurance policy, Alterra conducted an
Examination Under Oath of Michael StaBeeCertification of Andew C. Jacobson, Ex. C
(hereinafter “Stahr Dep.”). During this examiioat, Stahr was asked when the loss occurred and
he responded that he had “no idea” what the specific date of the loss was. SMF { 16. Further,
when Stahr was asked if anyone at JPC kwben the items disappeared he responded, “nobody
knows.”Id. In addition, Stahr’s investigation alsmund no evidence of forced entry as he
explained:

Q. There was no forced entry that you’re aware of, correct?

A. Not that I'm aware of.

Q. And the police report gives no indiaatiof forced entry. Is that correct?

A. That's correct.

Q. During your investigation, digou notice any forced entry?

A. On any of Duraport’s property, no.

Q. No cut fences or breech of the gates?

A. No.

Q. And there were no logbooks, correct?

A. No.

Stahr Dep. at 78:24-25, 79:1-11. Stalso testified that hgoeke with two employees of
Duraport, the location’s landldrcompany, who both replied “I don’t know what to tell you”
when he inquired about the location of thessmg plates, and responded “no” when asked if
Duraport moved the propertid. at 57:17-19, 58:5-9.

On November 21, 2013 Alterra denied J®€laim for reimbursement of the missing

property pursuant to the ingunce policy’s “Missing Property&xclusion. SMF § 27. Following

this denial, on August 4, 2014, JPC filed a Conmplim state court agnst Alterra Alterra



removed the case to this Court on August0,4. On October 2, 2014 JPC filed an Amended
Complaint, asserting the follong causes of action: Countdeclaratory judgment that JPC’s
claim was covered under the Policy; Count 2dch of contract; Cou®;, violation of the
implied covenant of good faith and fair dealihgaddition to the fastdescribed above, the
Amended Complaint alleges that Duraport also leapase in the same facility to a scrap metal
business and theorizes that, due to the proxiofithe scrap metal@tage to the missing
property, cranes at the Duraport site may hes@dently moved JPC’s missing property onto a
barge as scrap metal. Pl.’'s Am. Compl. 1 18, 21, 24, 25.

On January 23, 2015, Alterréefd the present Motion for Summary Judgment, prior to
the undertaking of any discovery. JPC oppdkedMotion, and requests that discovery be

conducted in this matter.

STANDARD OF REVIEW

Summary judgment is appropeeif the movant shows that there is no genuine dispute
as to any material fact and thmvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). The party requesting summary judgment rslugtv that a material fact is not genuinely
disputed by “citing to particulanaterials in the record” or by “showing that the materials cited
do not establish the absence or presence of argedispute, or that an adverse party cannot
produce admissible evidence to support the factati&6(c). For an issue to be genuine, there
must be “a sufficient evidentiary basis on which a reasonable jury could find for the non-moving

party.” Kaucher v. County of Bucks, 45530 418, 423 (3d Cir. 2006); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986). For a fadiéanaterial, it must have the ability to

“affect the outcome of the gwnder governing law.” Kauche#55 F.3d at 423.



The party seeking summary judgment “apdears the initlaesponsibility of
informing the district court of the basis fits motion” and identifying the evidence which

“demonstrate[s] the absence aenuine issue of material fac€Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986). Once that burden is itiet,non-moving party has the “burden of
producing in turn evidence thabuld support a jury verdict.” Anderson, 477 U.S. at 256. To
determine whether a genuine issue exists, the caust view the facts, and all reasonable
inferences to be drawn from those factghm light most favorable to the non-moving party.

Matsushita Elec. Indus. Co. v. Zenith Radlorp., 475 U.S. 574, 587 (1986); Curley v. Klem,

298 F.3d 271, 276-77 (3d Cir. 2002).

DISCUSSION

Alterra presents two arguments in support®motion for summarjudgment. First,
Alterra argues that JPC has not shown thatdks occurred duringefpolicy period. Second,
Alterra contends that the loss falls under thgstarious disappearance” exclusion, as, up to this
point, there is no evidence aswbat happened, and JPC’s employieage testified to the lack
of evidence. JPC disagrees with Alterra’s ggs@es, and requests an opportunity to take
discovery to find evidence to suppds theory that the propertyas accidentally transported
away by barge.

A. Rule 56(d)

Fed. R. Civ. P. 56(d) provides that:

(d) When Facts Are Unavailable teethonmovant. If a nonmovant shows by

affidavit or declaration that, for specifi@easons, it cannot present facts essential

to justify its opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits afteclarations or to take discovery; or
(3) issue any other appropriate order



In the Third Circuit, a motion for additiohdiscovery under Fed. R. Civ. P. 56(d) will
ordinarily be granted if the moving pagybmits an affidavit including the following
information: “what particular informatiois sought; how, if unavered, it would preclude
summary judgment; and why it has not previously been obtaiRedrsisylvania Dep't of Pub.
Welfare v. Sebeliu§74 F.3d 139, 157 (3d Cir. 2012) (quotibgwling v. City of Philadelphia,
855 F.2d 136, 139 (3d Cir.1988)). The inforroatsought through further discovery must
include “specific facts” that Wlibe revealed through discoveryy]Jague or general statements
of what a party hopes to gainrdligh a delay for discovery und@ule 56(d) are insufficient.”
Malouf v. Turney 814 F. Supp. 2d 454, 460 (D.N.J. 2011). However, the requirements of Rule
56(d) are applied less stringently whemmeaningful discovery has taken plaseeNagy v.
Consol. Servs. Grp., IncCiv. No. 09-1756 (MLC), 2009 WL 1586948, at *5 (D.N.J. June 3,
2009);Reed v. StanierdCiv. No. 06—3496, 2007 WL 3430935, at *7 (D.N.J. Nov.13, 2007);
Mars, Inc. v. Coin Acceptors, IncCiv. No. 90-49, 1994 WL 16471243, at *2 (D.N.J. June 27,
1994).

Here, JPC has filed an affidavit explaigithat it seeks thi@llowing discovery:

a. Depositions of the Duraport owner andmayees identified in JPC’s initial
disclosures that may be able to paevadditional information regarding:
i. The security for the facility,
ii. The scrap metal operator,
lii. The crane operator,
iv. The list of barges that may haveiwed or taken material from the
site during the relevant time period,;
b. Subpoenas to Duraport and/or the scragah@perator or other third parties to
identify
i. The crane operator,
ii. Barge operator’s ship manifestos or records;
iii. And another records that woulddicate when and by whom scrap
metal was removed from the Site between the dates in question;
Depositions of Alterra’s investigator(s);
Interrogatories to Alterra garding its investigation(s);
e. Requests for Alterra’s investigatidifes beyond those disclosed by Alterra;

oo



f. Depositions/requests for documentsity of the scrap metal operator’'s
employees;

g. Depositions/requests for docunteio the crane operator;

h. Depositions/request for documents of tharge operator(s); and any other

discovery that may be necessitatedhsy results of any of the foregoing.

Alterra asserts generally that JPC shouldh®oéntitled to discovery. Alterra specifically
objects to JPC’s alleged need to “identify aegose the operator ofetlcrane at the site.”
According to Alterra, this isnnecessary because the craneasite was JPC’s crane, and its
crane operator, Mr. Ayala, has already stated e did not know what happened to the missing
property. Indeed, in Mr. Stahr’s piesition, he stated that JPC keptrane at the site. Stahr Dep.
61:4-5, 63:9-10. However, JPC specifically alketfeat “during 2012, a crane was operating at
or near the Site and was loadiscrap metal onto waiting bargeatthad moored at or near the
Site.” Pl. Opp. at 4see alsaCompl. § 23. As JPC is not inveld in loading scrap metal, the
crane for which JPC seeks to obtain discovery is not its own crane.

The primary question, therefore, is whettier discovery sought by JPC could preclude
summary judgmerttAccordingly, in each section belowyill examine whether JPC’s request
for discovery could prevent summary judgment on that issue.

B. The Policy Period.

Alterra asserts that JPC has not, and cashoty that the property went missing during
the policy period. According to Alterra, tlaéfidavits and testimony of JPC’s owner and

employees show that JPC “has no idea whelteged theft occurred, let alone whether [it]

occurred during the Altera Policy periodafne 10, 2012, to June 10, 2013.” PI. Br. at 8.

2 Although Alterra argues that JPC should heseducted discovery of its own accord, even
after the filing of Defendant’s summary judgment motion, in light of the short period of time
between the filing of a discovepjan and the motion for summagndgment, an expectation that
discovery could have been conducted agjaihird parties is unreasonable.
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The burden is on the insured to present@awe to establish that the claimed loss fell
within the relevant insurance polidyort Auth. of New York & New Jersey v. Affiliated FM Ins.
Co, 245 F. Supp. 2d 563 (D.N.J. 20@Gif)d, 311 F.3d 226 (3d Cir. 2002},0bra Prods. v.
Federal Ins. Cq.317 N.J. Super. 392, 401 (App. Div. 1998)this case, the burden is on JPC to
prove that the alleged missing property disappetoad their storage facility during the Alterra
policy period of June 10, 2012 to June 10, 2013.

JPC makes three arguments against summdgment on this point. First, JPC asserts
that the “manifest trigger” rule applies here, meaning that the time of loss is when the insured
becomes aware of the loss—that is, July 6, 28X5te within the policy period. JPC Opp. at 7—
8. Second, JPC argues there is a nadtdispute as to the actuddte of loss, and that some
evidence exists as to the date of Iddsat 9. Third, JPC contendisat Alterra “previously
determined that this was a loss within the pdlizecause in the letter declining coverage,
Alterra “did not contend #re was no covered lossd. at 10.

First, JPC argues that, under the “manitegger” rule, the date of loss should be
considered July 6, 2012, the date the loss was dismdbvEnhe manifest trigger rule states that a
loss occurs “when(] the loss becomes maniféstiriding Hills Condominium Ass'’n, Inc. v.

North Am. Specialty Ins. G832 N.J. Super. 85, 92 (App. DRO00). However, in New Jersey,
this rule has only beapplied in limited circumstances. Specdily, “[tjhe manifest trigger rule,
rather than the continuous loss trigger, sgsplo first-party property insurance coverage
progressive loss; prior to the manifestation of damagiee loss is still a contingency, and the
insured has not suffered a compensable lddslh other words, ih first party progressive
property loss cases, when . . . the loss occurs over sav@olicy periods and is not discovered

until several years after it commences, [then] the manifestation rule apluies.’ 93 (emphasis



added) (quotindgPrudential-LMI Com. Ins. v. Superior Couit98 P.2d 1230, 1246 (1990), as
modified (Dec. 13, 1990)).

Indeed, the cases JPC citas progressive property losases involving asbestos
contamination, soil subsidencendage and soil contaminatiowinding Hills Condo. Ass'n, Inc.
v. N. Am. Specialty Ins. C&32 N.J. Super. 85 (App. Div. 2000) (insured brought action against
property insurers for declarayojudgment that a continuousgger of coverage applied to
foundation damage to buildingser several pady periods);Port Auth. of N.Y. & N.J. v.

Affiliated FM Ins.Co,.311 F.3d 226, 233 (3d Cir. 2002) glmed brought state-court action
against property insurers to rexeo cost of asbestos abateme@ens-lllinois v. United Ins.
Co, 138 N.J. 437 (1994 A6bestos-product manufacturer soudétlaratory judgment that its
two insurance carriers provided coverage faaeatos-related personal injury and property
damage claims).

The present dispute is nopeogressive property loss case where a “loss occurf[ed] over
several policy periods and [was] not discovered until several years after it commevicesiy
Hills, 332 N.J. Super. at 92. In contrast, JPCtpprty disappeared, apparently all at once, and
was discovered a matter of months, not sewerals, after the disapgence. According to
JPC’s owner, the loss occurred at sqroit between December 15, 2011 and July 13, 2012,
while the policy was effective from June 2012 to June 10, 2013 and the loss was discovered
on July 6, 2012. Accordingly, the “manifasgger” ruledoes not apply.

JPC next asserts that summparggment is inappropriate onishissue because there is a
material dispute as to the date of the lasg] JPC has yet to conduct discovery. Pl. Opp. at 9.
JPC further notes that theresieme proof regarding the daikloss, specifically aerial

photographs that demonstrate ttet missing property was on therstge site as late as April
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19, 2012 and the police report, which indicatesdhte of loss between May 1, 2012 and July 6,
2012.1d. Alterra, however, moves pursuant to Fed. R. Civ. P. 56(c)(2) to strike the photos,
which are attached to PlaintifOpposition brief as Exhibit Bnd Plaintiff's Opposition Exhibit
A, a print-out of a website describing “transload” In a summary fashion, Alterra asserts that
these documents are inadmissible hearsay antbapgroperly authenticated under Fed. R. Evid.
901(a).

Only evidence that would be admissible &tltmay be considered in ruling on a motion
for summary judgment. Fed. R. Civ.P. 56#&Jjliams v. Borough of West Chester, R&91 F.2d
458, 471 (3d Cir.1989) (Garth, concurrin@puntryside Qil Co. v. Travelers Ins. C828 F.

Supp. 474 (D.N.J. 1995). Federal Rule of Evided@B(a) states: “to satisfy the requirement of
authenticating or identifyingn item of evidence, theoponent must produce evidence
sufficient to support a finding that the itemwikat the proponent claims it is.” Fed. R. Evid.
901(a). However, the evidence needlb®tin a form that would badmissible at trial in order to
avoid summary judgment,” so long as the evadeconforms to “the kinds of evidentiary
materials listed in Rule 56(c)Celotex Corp. v. Catretd77 U.S. 317, 324 (1986).

Here, both Exhibits are attaathto the Certification of $ie R. Tipton, Esq., who states
that he has “personal knowledge of the faetsforth,” as required by Fed. R. Civ. Proc.
56(c)(4). To be admissible tital, testimony wouldikely be required teshow that these
documents are “what the proponent clainsgg, e.g.U.S. v. McNair 439 F. Supp. 103, 105
(E.D.Pa.1977) (finding that the requirementdathentication of a photograph may be satisfied

by testimony of a withess with kmtedge that the photograph is wiiaits claimed to be), but at

3 Exhibit B, consists of sevdrsatellite photographs that allatig show the missing items as not
visible on April 9, 2011, but visible ajuly 11, 2011, December 24, 2011, April 16 2012, and
April 19, 2012.
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this stage in the proceedingsgese documents may be considered.

However, the admissibility of Plaiffts Exhibits is not dispositive, becautdese
documents do not prove that the missing propegy present during the policy term. The “mere
existence osomealleged factual dispute between the parties will not defeat an otherwise
properly supported motion for summary judgmt the requirement is that therermegenuine
issue ofmaterialfact.” Anderson v. Liberty Lobby, In&77 U.S. 242, 247-48 (198@ fact is
only "material” for purposes of a summary judgt@otion if a dispute over that fact "might
affect the outcome of theuit under the governing lawld. at 248;Matsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 586 (1986).

Here, the only photograph provided durthg policy period, dated September 7, 2012,
does not show the same property that is ciraledlidentified in the other photographs. Rather,
the photograph states, “missing plates observede”ld$t photograph thattually depicts the
alleged missing property is from April 19, 2012, whis approximately two months before the
Alterra policy took effect. Similarly, the police report states thatloss occurred between May
1, 2012 and July 13, 2012, which includes a gagbofut one month before the policy took
effect. Moreover, the incidemvestigator, Mr. Stahr, statedlis deposition that he had “no
idea” when the property disappeared.

In a case with similar fact§ylvan Paper Corp. v. R. Horizon WarehquSer. No. 04-
3179 JAP, 2005 WL 7853502 (D.N.J. Nov. 23, 20@%8,court granted summary judgment,
when “approximately 300,000 pounds of Sylvansgrastock” went missing around the time of
transportation to a new warehouse; howeverjnsurance policy terimated immediately upon
the closing of the previous warehoukk.at *1. At the deposition of Sylvan’s CEO, when asked

when the alleged theft took place, he answered, “I| have no ideat’*3. In addition, “Plaintiff
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claim[ed] that its inventory recoscand those of R. Horizon indicateat the paper was present at
the [old] warehouse prior to the mass removal aever officially removed from the warehouse
to Sylvan's new warehousdd. Nonetheless, theoart found that therezas no evidence to

prove that the loss occurred withihe applicable ingance policy periodd.

Here, the evidence currently provided does not definitively establish whether the loss
occurred during the policy ped—the photographs, poe report, and statements of JPC
personnel all indicate that thesomight have occurred eitherftae (sometime after April 19
but before June 10, 2012) or during the policsique(after June 10 but before July 13, 2012).
Moreover, | note that th8ylvandecision, on which Defendant redieoccurred aftethe parties
had completed “extensive . . . discovery in thigterd only after which it was “still unclear as
to when and where” the property went missingeeilén contrast, no discovery has taken place,
and JPC seeks the opportunityfuather investigate the matter.

The question, then, is whethee discovery sought by JPC would preclude summary
judgment on this issue—that is, if the discoveoyght by JPC could show that the loss occurred
within the policy period. JPC has requestatkr alia, the opportunity to depose and request
documents from the Duraport owner and employees. Such depositions and document requests
could include the scrap metal operator, the cogpegator, or the operator of the barges which
took scrap metal from the site; these persansdd potentially provide testimony or records
which would show when, precisely, the propevys removed from the site. Accordingly, | find
that summary judgment on this issue is premature.

Finally, | note that JPC asserts that Alterrathia letter decliningaverage, did not assert
that the loss was not covered by the Policy. @hgaiment is essentially one of waiver; however,

the November 13, 2013 letter states that “Theifaito raise other terms and conditions of the
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Policy should not be deemed a waiver & Alterra’s right to do so in the futureSeeAm.
Compl. Ex. D (ECF No. 9-6). Thué]terra cannot be said to have waived the right to assert that
the loss did not fall within the policy period.

Summary judgment on the issolewhether the loss fell with the property period is
therefore denied.

B. Missing Property Exclusion

Alterra further asserts that the “missingperty” exclusion irthe policy precludes
coverage for the loss here. As noted, thiswesioh provides that Alterra will not “pay for
missing property where the only proof of lossimexplained or mysterious disappearance of
covered property, or shortagepbperty discovered on takingvientory, or any other instance
where there is no physical evidence to show \mlagipened to the covered property.” Policy at 7
of 13, 23 of 31.

JPC asserts that Alterra has the burdgpra¥ing that the case falls into the missing
property exclusion. Pl. Opp. at 14ccording to JPC, New Jerspyecedent requires Alterra to
set forth proof that the loss is “unexplaineat™mysterious” and thdthere is no physical
evidence to show what happeneditidhat Alterra has not done $d. at 14-15. Alterra does
not deny that it has the burden of proof to shaat #n exclusion appliebut asserts that JPC has
not made a prima facie case for coverage. Def..RepH7. Alterra furthecontends that, even if
JPC has made such a case, the complete lamkidgnce to show what happened to the missing
property, as testified to by JPC’s employ®thr, suffices to get Alterra’s burden.

JPC relies heavily on a New JeysAppellate Division casédvance Piece Dye Works,
Inc. v. Travelers Indemn. G&4 N.J. Super. 405 (App. Div. 1960). In that case, seventeen

cartons of textiles were discaeel to be missing; upon investigati the plaintiff discovered that
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some time earlier, “one of its employees had discovered three or four empty cartons in the
storage room, with brokengas indicating that they Haeld finished goodsId. at 409. The
insurance policy excluded “mysterious disappeaes” as well as dishonest acts of the
company’s employeetd. at 407. The trial court had conclutithat “plaintiff's proof reasonably
supports the conclusion that tpeods were stolen,” and alsoggested that the cartons may
have been misdirected in shipment; both tlesowould have been covered by the polidy at
411. Nonetheless, the trial court dismissed the ¢mskng that the plaitiff had failed to show
conclusively that the loss was coverktl.at 410. The Appellate Dision reversed, stating that
“[tIhere was a loss, and it was established bytpesevidence. The assured did not have to go
further to demonstrate thatduloss was [n]ot caused by onetloé excepted conditions. . . .
[T]he insurer had the burder establishing that.Id. at 413 (quotingewelers Mutual Ins. Co. v.
Balogh 272 F.2d 889, 892 (5th Cir. 1959)).

JPC argues th&dvanced Dyés “dispositive here.” Pl. Opp. at 14. HowevAdvanced
Dye while clarifying where the burden of proofdiedoes not explain how an insurer may meet
its burden of establishing that a loss falls withitmissing property” exclusn; the same is true
of Balogh which JPC also quotes extensively. Indeeddawanced Dyethe defendant insurer
did not put on any evidence—the trial court eetijudgment against the plaintiff following the
plaintiff's presentation of its caskl. at 407. In contrast, more recent cases in this District have
examined the evidence necessary to shatvahoss falls within such an exclusion.

Again,Sylvan Paper Corp. v. R. Horizon Warehquseelevant here. In that case, the
relevant insurance policy included an exsibn for “any unexplained loss, mysterious
disappearance or loss or stagre disclosed on taking imviery.” 2005 WL 7853502 at *1. While

the Sylvanplaintiff argued that the missimqaper was stolen, the defendpreésented several
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possible scenarios under which tyeper could have disappeared:

There was a clerical mistake in recording or inventory and

accordingly, no Sylvan paper went missing; (2) an R. Horizon

employee stole the paper; (3) a Sylemployee stole the paper; (4)

an unrelated third-party stole ethpaper; or (5) the paper was

mistakenly sent to or taken liye wrong customer during the chaos

in the aftermath of the R. Horizon warehouse closing.
Id. at *3—4. Moreover, Sylvan’s CEO, when dephs&ated that he “had no idea” when the
paper was stolen, who stole it, or how it was stdikrat *5. The court, considering this
evidence, found that, because “the circumstasge®unding the loss were purely speculative,”
the loss fell within the “mysterious disappaace” exclusion of the insurance policy, and
therefore recovery was barred. The court reasoned “because of the various plausible scenarios
to describe the missing paperistis precisely the type aituation that the mysterious
disappearance exclusion was designed fdr;'see alsd'rademark Plastics Corp. v. Hartford
Fire Ins. Co, 2015 U.S. Dist. LEXIS 41113, *1-2 (D.N.J. Mar. 31, 2015).

The instant case presents a similar dspdifC discovered the lost property under
conditions where it was unaware of how it giseared, albeit JPC has presented a possible
explanation of what happened. Mitahr, the site superindent who was responsible for
investigating JPC'’s loss, statguhis deposition that he did nbave any leads to explain how
the property was taken or howdisappeared. Stahr Dep. at 80:22-12d further testified that he
found no physical evidence indicating what happettedt 81:8-18. Mr. Stahr also conceded
that neither he nor anyone employed b¢ Jfad any explanation for how the property
disappearedd. at 83:7-13.

JPC nonetheless argues tBgtvanis not on all fours her&pecifically, JPC contends

that, inSylvan “the critical point . . . [was] the sheeanmber of ‘plausible marios to describe

the missing paper.”™ PIl. Opp. at 16. Here, JPG\ysoout, Alterra has not offered any plausible

16



scenarios for the loskl. at 17. However, other cases have found in favor of the insurer, even
where there have not been multiple plawesgienarios for the loss. For exampleliademark
Plastics Corp. v. Hartford Fire Ins. CoCiv. No.13-5039 (SDW) 2015 WL 1472305, *2
(D.N.J. Mar. 31, 2015})he plaintiff company speculated thhé inventory had been stolen and
in a letter to the insuraracompany, the plaintiff stated thaett[tjhe evidence of theft is that
everything is gone when there should hbgen more than 300,000 pounds of resin on hand.
Everything was gone and the only explamais that someone had stolen Itd' The court,
however, noted that courts in other states lzom@ied “mysterious dappearance” exclusions
even when theft “appeared to be theyordasonable’ inference from the factl” at *6 (citing
C.T.S.C. Boston, Inc. v. Continental Ins.,@% Fed. App’'x 320, 325 (6th Cir. 2001).

Moreover, in théelrademarkcase, a clause in the “missing property” exclusion stated
“[w]e will not pay for loss causebly, resulting from, or arisgnout of the disappearance of
propertywhen there is no clear evidence to show what happteniéd The court defined “clear
evidence” as “[alidence which is positive, precise and explicit, which tends directly to establish
the point to which it is adduced and igfmient to make out a prima facie castd’ at *5
(quotingBlack's Law Dictionan251 (6th ed.1990)) he Trademarkcourt ultimately found that
“[t]he facts given by Plaintiff wersusceptible to inferences otheatihtheft, and worse still, they
do not provide ‘clear evidence of what happerntedhe missing inventory. Therefore, Defendant
is entitled to summary judgmentd.

Here, the “missing property” clause similarly includes a provision which excludes
coverage “where there is no physical evicketo show what happened to the covered
property”—a clause even more masive than that at issue ifrademark Policy at 23 of 31.

Other courts have strictly interpreted exclusion policies which required “physical evidence of
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loss.” For example, i€.T.S.C. Boston, Incthe Sixth Circuit stated &, in a policy containing a
similar clause, the insurer was “not obligateg#y claims for missingroperty when there is
‘no physical evidence to show what happened’tdo date, [the insured] has produced no
physical evidence to show what happiethe missing laptops.” 25 Fed. Ap@k320. In an
Ohio causeWill Repair, Inc. v. Grange Ins. Gdl5 N.E. 3d 386 (Ct. App. Ohio 2014), the court
stated that a ‘physical evidencequirement “simply requires some ‘physical evidence” of what
happened to the missing property,” such as, in the aba theft, “a security alarm is triggered in
connection with a loss, property damage sudhraken doors, windows, or locks are found in
connection with missing property, items usedanmection with a suspected third-party theft are
left behind, or the insured has some docunmemtastablishing how and when covered property
likely disappeared.id. at 393. The Supreme Court of D&kre has held that “physical
evidence” does not include testiny, but requires an “article, augt, document, record or other
thing of physical substanceNat'l Grange Mut. Ins. Co. v. Elegant Slumming, ,168. A.3d 928,
931 (Del. 2013)Further, a New York court has examireeg@olicy which required, as here, not
only “physical evidence”, but evidence thahésved what happened” to the missing property.
WestCom Corp. v. Greater New York Mut. Ins, @t.A.D.3d 224, 226, (N.Y. Sup. Ct. App.
Div. 2007) The court found thatefhdiscovery that “the unit’gadlock was jammed with a
broken-off key” was insufficient “physical evadce” because “unit remained secured by the
jammed padlock” and therefore the jammed Idik“noting to ‘show what happened to’ the
missing property.ld. at 227.

Again, however, JPC seeks discovery ttedrine what happenl to the missing
property, and the determination turns on the dqorestf whether the requested discovery would

preclude summary judgment. As noted abaeposition and document requests of Duraport
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employees, leading to the scratal operator, coulcesult in a determination that, as JPC
alleges, the property was removed by bak$iereover, JPC intends to issue requests for
documents to the scrap metal operator, the avpaeator, and the barggerator; such requests
could result in recordshowing if and when the property sveemoved from the site. Records
would constitute “physical evidence” whitshow what happened” to the missing property.
Accordingly, JPC’s request for discovery abdlefeat summary judgment. Thus, | find that
summary judgment on the issue of the “missingpprty” exclusion is premature, and on this
guestion, the motion is denied.

C. Implied Covenant of Good Faith and Fair Dealing

Alterra asserts that it is additionally elgd to summary judgment on Count 3, alleging a
violation of the implied covenant of good fadhd fair dealing. Alterra argues that, because
Plaintiff cannot establistts right to summary judgent as a matter of law, Alterra did not act in
bad faith in denying the claim. BeBr. at 13. JPC argues, howeviirat “Alterra cannot defeat
JPC’s claim by moving for summary judgment before any meaningful discovery has been
conducted and then cite as the reason for its amnjudgment motion the lack of facts that JPC
has in support of its aim.” PI. Opp. at 19.

In New Jerseyinsurance policies, like all other coatts, are subject to an implied duty
of good faith and fair dealingpickett v. Lloyd’s131 N.J. 457, 467 (1993). An insured may
pursue a cause of action for consequential danmegpeast an insurer for a bad faith failure to
pay benefits to which the insuredentitled pursuant to the polidg. at 461.Two elements are
required for a plaintiff to succeed on a bad faigurnance claim: (1) thahe insurer lacked a
“fairly debatable” reason for demg benefits under the policynd (2) that the insurer knew or

recklessly disregarded its absences of reddermasis for denying the claim of coverage
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Ketzner v. John Hancock Mut. Life Ins. Chl8 F. App'x 594, 599 (3d Cir. 2004) (citiRgckett
131 N.J. at 481). In the context of denial of b#sethe “fairly debatable” standard means that
“a claimant who could not have established asatter of law a righto summary judgment on
the substantive claim would not betitled to assert a claim for an insurer's bad-faith refusal to
pay the claim.’Pickett 131 N.J. at 473. Moreover, “[bladtfaor ill motive is an essential
element of a claim for breach of the implied covenant of good faith and fair de&wigwell
Banker Real Estate, LLC v. Plummer & Associates, @ig. No. 09-1313SRC, 2009 WL
3230840, at *4 (D.N.J. Oct.2, 2009Ee alsdBrunswick Hills Racquet Club, Inc. v. Route 18
Shopping Ctr. Associate$82 N.J. 210, 231 (2005) (“[A]n allegation of bad faith or unfair
dealing should not be permitted to be advanceterabstract and absent an improper motive.”).
Here, JPC is unable to make out a violation of the implied duty of good faith and fair
dealing because Alterra’s readon denying the claim—that JP€uld not show that the loss
occurred within the Policy period, and that the loss falls witmen‘missing property”
exclusion—is, at least, “fdy debatable.” The evidence presented by JPC, even now,
demonstrates that the loss may have occuitkdreprior to the Policyeriod, or during a limited
window within the Policy period. Further, whil®C has offered a plausible explanation for the
loss, at the time the claim was investigatedré¢hwas no “physical evidence” to “to show what
happened” to the property, as required by thecRolccordingly, Alterra had a reasonable basis
on which to deny the claim, and so did natlate their implied duty of good faith and fair

dealing. Thus, summary judgment on the bad faith claim (Count 3) is granted.

CONCLUSION

For the reasons expressed herein, the MdtioBummary Judgmeid denied in part
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and granted in part. Specifically, the Motiom 8ummary Judgment onoGnt 3, violation of the
implied covenant of good faith and fair dealinggranted; all remaining parts of the Motion are
denied. An appropriate Order shall follow.

Date: Aug. 13,2015 /s/Fredal. Wolfson
HonFredaL. Wolfson,U.S.D.J.
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