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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 14-5247 (FLW)
RAY V. CAPRIO,
OPINION
Plaintiff,

V.

CAROLYN W. COLVIN, :
Acting Commissioner of Social Security,

Defendant.

WOLFSON, United States District Judge

Ray V. Caprio (“Caprio” or “Plaintiff’), apeals from the final decision of the Acting
Commissioner of Social Securitgarolyn W. Covlin (“Defendant”ylenying Plaintiff disability
benefits under Title 1l of the Social SecuritytAthe “Act”). After reviewing the Administrative
Record, the Court finds thdélhe Administrative Law Judge’é6'ALJ”) opinion was based on
substantial evidence and, accordingly, affirms the decision.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff was born on June 28, 1960, ands 47 years old on the alleged disability onset
date of June 1, 2006. A.R. 93 (hereinafter “A)R.Plaintiff has a higlschool education. A.R.
93. Prior to his alleged disabyljtPlaintiff worked as the president of a mortgage company. A.R.
55.

In August 2010, Plaintiff applied for social seityi disability insurance benefits, alleging
disability beginning on June 1, 2006. A.R. 278-PRaintiff's claim was denied on December 13,
2010, A.R. 157-61, and again upon reconsideraioApril 25, 2011. A.R. 162-65. On June 1,

2011, Plaintiff requested a hearing, A.R. 166, Wwhias held on May 17, 2012, before ALJ Michal
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L. Lissek. A.R.87-129. The ALJ determined tR&tintiff was not disabled and denied his claims
for disability insurance benefits. A.R. 135-42. October 1, 2012, Adminisitive Appeal Judges
Cynthia P. Anderson and A. Van Soest ordered Blaintiff's matter beemanded for further
consideration based on the following issues:
e The ALJ determined Plaintiff could perforsemi-skilled work, but did not address the
State Agency Medical Consult’s conclusioatthlaimant was limited to simple routine

work;

e The ALJ did not address that a January 2§&6p study concluded Plaintiff had a mild
sleep disorder which might be reldt® Plaintiff's claims of fatigue;

e The vocational expert testified that Plaiihtiad acquired skills transferrable to other
sedentary jobs, but did niotentify those skills; and

e The ALJ did not address Plaiffis change of age category.
A.R. 150-52.

A second hearing was held érebruary 5, 2013, before thensa ALJ. A.R. 47-86.
Plaintiff, who was represented Bghn Forte, Esq., at the secdmhring, appeareahd testified,
A.R.55-72, and testimony was taken from Rocchldola, a vocationabgert, A.R. 72-85. On
February 26, 2013, the ALJ issued a decision denyisapility and supplemental income. A.R.
25-40. Plaintiff requested review by the ApfgeCouncil, which was denied on September 10,
2013. A.R. 7-9. On July 22, 2014, the Appeals Cowgranted Plaintiff additional time to file
the present appeal. A.R. 2. On August 21, 204intiff filed the present appeal against
Defendant.

A. Review of the Medical Evidencé

! The Court notes that numeropages of the medical recocdnsist of handwritten and
poorly photocopied notes.



On April 22, 1998, a biopsy of Plaintiff’s liverevealed that he had moderate chronic
hepatitis C, minimal steatosis, and no formatbwrirrhotic nodules. AR. 373-74. A review of
Plaintiff's treatment records froh998 to 2002 indicates that Riaff complained of headaches,
an inability to sleep, and fatiguand varying levels of energyseeA.R. 359-67.

Beginning on February 13, 2006 aRitiff began treatment witKevin Bell, M.D. A.R.
527. Dr. Bell's notes indicate that on July @02, Plaintiff reported fdimg “profound fatigue.”
A.R. 548. OnJuly 11, 2007, laboratory tests shoRlahtiff had an elevated alanine transaminase
(“ALT") level. A.R.589. On August 14, 2007, Plaifitieported that he continued to feel fatigue.
A.R. 547.

On October 9, 2007, Dr. Bell's notes appearndidate that he refexd Plaintiff to be
evaluated for his fatigue. A.B46. On October 10, 2007, Dr. Belfistes appear tmdicate that
Plaintiff had elevated ALT and aspartate amiansferase (“AST”) levels. A.R. 546, and records
from November 1, 2007 indicate that Mr. Capraxl elevated ALT and AST levels. A.R. 586.

On November 16, 2007, Dr. Douglas Diathr M.D., authored a “to whom it may
concern” letter on behalf of Plaintiff, stating:

Mr. Caprio has hepatitis C diagnosedlBB7. He has been treated multiple times.

His liver biopsy, which was done in 2006, shows stage lll/IV disease that has

transitioned to cirrhosis. Three treatrteehave failed, and he is awaiting new

therapies at the moment. Because ofh@patitis C, he is disabled and can no
longer work. The progression towardsrloosis and the high viral loads have
caused him to be disabled, and he is not depaftemployment ahis time. He is

planning to start treatment very soon and will be actually further disabled by the

side effects and from the pegigd interferon and ribvarin.
A.R. 646.

On January 1, 2008, August 8, 2008, and August 25, 2008, laboratory tests showed that
Plaintiff continued to have elated ALT and AST levels. A.R79, 582, 585. On April 9, 2008,

Plaintiff was admitted to the hospital under thesaafrDr. Dieterich, where he underwent an HCV



protease inhibitor treatment, and was discedrthe following day. AR. 419-25. On May 6,
2008, Plaintiff was again admitted to the hosgiwalHCV protease inhibitor treatment, and was
discharged on May 7, 2008. A.R. 426-29.

On August 8, 2008, laboratory tests revealed@ff had abnormally high ALT, AST, and
lactate dehydrogenase PIH”) levels. A.R. 482.

On November 16, 2008, Plaintiff went teetemergency room of Morristown Memorial
Hospital complaining of chest pain. A.R. 422though Diane Heller, M.D., diagnosed possible
neutropenia and recommended admission, Plaintiféesfuo be admitted and left the ER against
medical advice. A.R. 435-436.

On December 12, 2008, laboratory tests sfbwlaintiff had elevated AST and ALT
levels. A.R.577. On December 18, 2008, Dr. Dielésiootes indicated that Plaintiff was in his
eighth month of treatment with pegylated intesfeand ribvarin (“PEG RBV”), and that he was
“doing well” on that treatment. A.R. 694, 696. DreRrich also noted that Plaintiff's wife had
gotten pregnant several weeks afte started treatment, and thla¢y were expecting a baby in
January 2009. A.R. 694. Plafhthad a normal gastrointestin@Bl) exam withnormal bowel
sounds, no hepatosplenomegaly (enlargemettteoliver and spleen), and a non-tender abdomen
without masses A.R. 696.

On January 27, 2009, Dr. Dieterich reported tat Caprio’s treatment lasted 48 weeks
and was to be completed on Mlartl, 2009. A.R. 689-690. Plaintifported that he engaged in
sexual activity, and on examination, he was irdistress, exhibited noral bowel sounds, a non-
tender abdomen without masses, no hepatospiegaly, and was negative for depressed mood

and flat affect. A.R. 690-691.



On April 9, 2009, Dr. Dieterich examined Plaintiff, who reported that he still felt tired, but
that he had had several good days, and was lbgaative. A.R. 682-683. Plaintiff was in no
distress, had normal bowel sounds, aed awake and oriented. A.R. 683.

On June 9, 2009, Plaintiff underwent an ultrasound of the abdomen at Mount Sinai
Hospital, which revealed mild ffluse hepatic parenchymal disease and mild splenomegaly. A.R.
468, 701. On that same date, Dreterich’s records again indiea that Plaintiff was sexually
active, and an examination revealed that he wano acute distresisad normal bowel sounds, a
normal gait, and no edema. A.R. 679-81. Qugust 14, 2009, laboratory testhowed Plaintiff's
ALT, AST, Bilirubin, LDH, and testosterongere within normal levels. A.R. 567.

On November 12, 2009, Plaintiff underwentCad scan of his chest at Morristown
Memorial Hospital, which revealed clear lungs normal aorta, pericardium, and pulmonary
arteries. A.R. 485. A CT angiogram, performed #aahe date, was also normal, with no evidence
of intracardiac thrombus or congenital abnormalities. A.R. 486. On March 23, 2010, laboratory
tests showed Plaintiff's $¢osterone was within nmal levels. A.R. 560.

On April 28, 2010, Dr. Bell refeed Plaintiff to Dr. Matthew Surgan, M.D., to evaluate
him for fatigue, possibly adrenal insufficien@and possible hypogonadism\.R. 512. Plaintiff
reported a long history of fatigue, ieh was “at its worst about 2-3 es ago,” as well as a history
of polysubstance abuse, anabolareid use, and hepatits. A.R. 512. Plaitiff reported that the
most recent round of PEG RBYV thpya‘cured” his hepatitis C, and that “his fatigue had lessened
since its peak 2-3 years ago, patsists and still impacts on his ability to undertake many activities
he enjoys” including “exercise” arfglaying golf.” A.R. 512. Plaintiff described feeling like he
was walking though water. A.R. 512. Dr. Surgan nthed Plaintiff's testa®rone level tested in

the lower portion of the normal range, and thathd received two smatloses of testosterone



which resulted in improved energy and libidithaugh Plaintiff reported that his sexual function
had always been “intact.” A.R.512. Dr. Surgareddhat “[t]he etiology othe fatigue frequently
associated with Hepatitic C is unclear” andicated that possible uses included hypogonadism
and/or adrenal insufficiency, and ordered additional testing. A.R. 514.

On June 3, 2010, Dr. Dietrich examined Plairatiftl noted that he was in no acute distress;
had normal bowel sounds; no hepatosplenomegatygin-tender abdomen; sagmata (signs of
chronic liver disease); and wasgative for a depressed mooutidlat affect. A.R. 671-672.

On June 10, 2010, Plaintiff wagated in the ER of the Mastown Memorial Hospital for
vomiting. A.R. 490. Plaintiff stted that he had accidently taken Suboxone, which he thought was
Xanax, prior to the onset ofhsymptoms. A.R. 490. Plainti¥fas diagnosed with nausea and
vomiting and discharged. A.R. 493.

On June 15, 2010, Dr. Dieterich’s treatment notdgate that Plainti was “still disabled
after interferon treatment and cannot work.R. 662, 666. On Junts, 2010, laboratory tests
indicated that Plaintiff'sestosterone was within normal levels. A.R. 472

On June 29, 2010, Dr. Dieterishtreatment notes indicateathPlaintiff stated he was
“extremely fatigued” and “often bedridden,” but thatalso “currently engages in sexual activity.”
A.R. 656. Laboratory tests collected on that sante steowed Plaintiff’'s tosterone levels were
within normal levels. A.R. 470. Also on that same date, Dr. Dieterich wrote a second “to whom
it may concern” letter, which stated:

Mr. Ray Caprio is a 50 year-old maldth a 30 year histgr of Hepatitis C,

Genotype Al an advanced form of the disease. Mr. Caprio has been successfully

treated in the past for a malignant melanorkte is also a carrier of the Epstein

Barr virus which is an indirect contrilmrtto his extreme fatigue, depression, and

mental confusion. The main cause of fatigue and depression stems from his

Hepatitis C virus which is in the third s&agf four. The fourttand final stage is
cirrhosis.



Currently, Mr. Caprio has sigicant liver disease and must be monitored routinely
for liver cancer [due] to the high ratelofer cancer in patients with advance liver
disease. The liver disease [exacerbdiissiatigue, depression and has been unable
to perform normal routine living functions which have rendered him totally
disabled and incapable of working. Duéhts liver disease, his testosterone levels
are low and he is not able to perform séiyuand contributes tdis fatigue. With

his lack of energy and severe depressiois Aéso being treated with SSRI’s to help
him cope. He takes Fioricet and Codebdnd Xanax, as well as other meds for
depression and anxiety. All tiese medicines are given at low doses in order not
to further damage his liver.

Mr. Caprio has elevated ANKvels and there is a coern for the development of

an autoimmune disease e.g., Lupus. He has been tested for Lupus and is
continuously tested to identify anyges and symptoms of any autoimmune
diseases. He has had several interferotntezats in the past several years and he
has suffered partial hearing loss which was treated with prednisone unsuccessfully.
His current enzymes and [illegible] ara@ntly under control; however they must

be closely monitored for signs of advancanghosis, liver cancer and liver failure.

He is disabled and cannot wailtke to his liver disease.

A.R. 645.

On August 5, 2010, Dr. Deiterich’s notes icatie Plaintiff had been treated for low
testosterone with testosterone gel and that #fai@ported being sexuallgctive and that he had
used prednisone to treat a migi@ivhich helped his fatigue level. A.R. 641-642. On examination,
Plaintiff was in no distress and was awadlert, and oriented. A.R. 642.

On September 10, 2010, Dr. Bell wrote to N#swsey Disability Determination Services,
and stated, in relevant part:

Mr. Caprio was born on 6/28/60. He cauted Hepatitis C approximately ten
years ago. When | first saw him on 2Q@8/he had been through four cycles of
Interferon without remission.He was ultimately refeed to the Mount Sinai
Medical Center, Dr. DouglabBieterich. He received éatment with intravenous
treatment with Robovarin and is level of the virus has reduced significantly. As a
result of the Hepatitis C he has plagweith a chronic fatigugicture which has
been evaluated by myself as well aadocrinologist, Dr. Matéaw Surgan. As a
result of the Hepatitis his conversion tstosterone to free testosterone was
reduced with a resultant increase in thactive hormone. This is an aftermath of
the liver disease. The patient has had tneat of glucosteroifor status migraine
which helped the picture of the fatigué?lease note that the doses of steroid
required for him to be asymptomatic would have long term determinant. You are



in the process of giving him intramusau steroids but he remains listless with

noticeable diminution of his strength aeddurance. These symptoms have been

ongoing for approximately thregears. | do not see th#tey will resolve and

consider Mr. Caprio to bpermanently disabled.

A.R. 528.

On September 26, 2010, Esha Khoshnu, M.2gresultative psychiast, evaluated Mr.
Caprio at the request of the Social Securitynfstration. A.R. 521-52Flaintiff reported that
he had agitation, slept “too much too little,” and could not workecause of his fatigue. A.R.
521. Plaintiff denied any &iory of psychiatric illness, treatmefrom a mental health provider,
suicidal attempts, and psychiatric hospitalization. A.R. 521. With regard to his daily activities,
Plaintiff indicated that he wated television and cared for hiels and acknowledged his ability
to manage his own money. A.R. 521. A merditus examination vealed no significant
abnormalities: Plaintiff was alert and orienteltnied suicidal and homicidal ideations and
hallucinations; could spell world forward and baekd; perform some serial 7s; name the past
five presidents; and recall three of three itemsmédiately and one of tbe after several minutes
A.R. 522-23. Dr. Khoshnu diagnosed mood disog#mondary to medical condition, ruled out
bipolar disorder, and ruled out mood disardecondary to medication. A.R. 523.

On September 2, 2010 Plaintiff underwent an ENT evaluation by George Beecher, M.D.,
for complaints of soreness on the right sidenisf neck. A.R. 593. During the examination,
Plaintiff admitted that “he was lifting some ights prior to the pain starting.” A.R. 594.

On September 8, 2010, Paul Presti, M.D., wtotBr. Bell in response to his referral of
Plaintiff for right neck pain; Dr. Presti indicat¢ldat he had examined Plaintiff and stated that

other than Plaintiff’'s complaints of occasional pain while swallowing, Plaintiff was in “his usual

state of good health. He does not feel ill, he i@ lethargy, and remains very active.” A.R. 595.



Dr. Presti also indicated that Plaintiff remained asymptomatic from hepatitis C and Plaintiff
“appears in good health.” A.R. 595-596.

On October 23, 2010, Sabahat Bokhari, M.® consultative examiner, evaluated Mr.
Caprio at the request of the Salcbecurity Administration. A.Ra24-526. Plaintiff stated that he
had progressively worsening fatiglightheadedness, headaches, atatk of energy for about a
year. A.R. 524. Plaintiff denieany history of depression or mtal confusion. A.R. 524. Dr.
Bokhari’'s examination revealed no abnormalities] 8r. Bokhari indicatethat Plaintiff was in
no distress; had a normal gaitedsno hand-held devices for amédtidn; had full range of motion
in all joints; and full motor séngth and sensation. A.R. 52Br. Bokhari diagnosed hepatitis,
cirrhosis, complaints of extreme fatigue alightheadedness, GERD, and that Plaintiff was
positive for Epstein-Barr virus due to mononucleosis. A.R. 525.

On November 4, 2010, laboratory results showathEff's testosteronéevels were within
normal levels. A.R. 550

On November 10, 2010, Toros Shahinian, M.Dviewed the record at the request of the
state agency, and opined that Plaintiff's melijicdeterminable impairments of hepatitis C,
cirrhosis, Epstein-Barr, migraingsrtial hearing loss, and deps&s were non-severe. A.R. 609.
On April 5, 2011, Nancy Simpkins, M.D., anothatstagency physician,viewed and affirmed
Dr. Shahinian’s non-severe rating. A.R. 703.

On November 22, 2010, P. Polizos, M.D.state agency psychiatrist, completed a
psychiatric review technique (“PRT”) form andrental RFC assessment of Plaintiff. A.R. 610-
626. Dr. Polizos opined that Plaiffithad moderate restrictions lms activities of daily living, and
moderate difficulties in social functioning and in maintaining concentration, persistence, or pace,

but no episodes of decompensation. A.R. 62fecifically, Dr. Polizogound that, based on the



evidence, Plaintiff was able tonderstand, remember and execungtructions; maintain and
sustain attention, concentration, pace, and persistence; respond, relate and adapt in the workplace;
and perform simple routine tasks. A.R. 628n April 15, 2011, Wayne Tillman, Ph.D., another
state agency psychologist, reviewed and affirrdedPolizos’ psychologial assessment. A.R.
704.

On March 18, 2011, Dr. Dietehaeported that Mr. Capriolsver condition was “cured”
but he continued to have post-Interferon weaknessiness, and occasional confusion. A.R. 787.
Plaintiff reported being sexually &g, and, on examination, was in no distress, had no Gl masses,
and was awake, alert, and oriented. A.R. 787-788.

On March 18, 2011, Dr. Dietehccompleted a Liver Diseasmpairment Questionnaire.
A.R. 634-639. The doctor reportedating Plaintiff since Februa®008 for Hepatitis C and post-
Interferon symptoms, and that m®st recently examined Plaififiton March 18, 2011. A.R. 634.
Dr. Dieterich noted that while he used to seerfiifhevery two weeks, he currently only saw him
every two to three months, that Plaintiff hagatitis C and post-integfon symptoms, and that
his prognosis was “unknown.” A.R. 634. Clinicahdings included abdominal and/or joint pain,
loss of appetite/weight loss, persistent dapsing chronic fatigueweakness, tiredness, and
occasional confusion. A.R. 634-635. Dr. Dietera$o cited low testosterone and low cortisol
levels in support of his findings. A.R. 635. The doctor reported that Mr. Caprio’s fatigue began in
2006, and he continued to expederfatigue after treatment withterferon in 2008. A.R. 636.
Dr. Dieterich opined that PHatiff's symptoms and limitationkegan in 2006. A.R. 639. Dr.
Dieterich opined that in an 8-hour workday, Btdi could sit for 1 hour, stand/walk for 1 hour,
and needed constant rest. A.R. 636-637. Dr. Delitaalso stated Plaiiff could occasionally

lift/carry 10 pounds. A.R. 637. DRieterich opined that Plairitivas not a malingerer and that

10



emotional factors contributed to the severityned symptoms and functional limitations. A.R.
637. Dr. Deiterich noted that there was alsaence of impaired memory, change in affect,
change in ability and concentration, and difficudtyrestriction in activities of daily living, A.R.
637-38, and that Plaintiff's pain, fatigue, or otegmptoms were seveemough to interfere with
his attention and concentration fiantly.” A.R. 638. Dr. Dietezh indicated that Plaintiff was
incapable of tolerating even low stress work because “Patient is constantly fatigued and could not
perform daily tasks of a job.” A.R. 638. Dr. Dieterich indicated that Plaintiff had good days and
bad days, and that he was likely to be absent fwonk more than three times a month. A.R. 638.

On April 13, 2011, laboratory tests showédaintiff had normal ALT, AST, and
testosterone levels, but a hiBiirubin level. A.R. 721. @, September 15, 2011, laboratory tests
show Plaintiff had a low ALT level, antbrmal AST and Bilirubin levels. A.R. 737.

On January 10, 2012, Mr. Caprio was evalddbe obstructive sleep apnea and underwent
a polysomnography study (on Aug@§€, 2011). A.R. 776-777. Plaihteported typically falling
asleep within 15 minutes, some diaphoresiséimg), but no awakenings with gasping, choking,
or palpitation. A.R. 77&laintiff stated that hypically woke aound 8:00 a.m. without an alarm,
and that he sometimes felt good and refreshed upon waking, but that, other times he felt tired and
uncomfortable. A.R. 776. Plaintiff also reported taking naps alevasy day that usually lasted
an hour or longer, but were not always refreghand reported no drowsiness while driving. A.R.
776. Treatment notes indicated tRéintiff's hepatitis C was iremission, but that he had a sense
of fatigue, and had to “withdraw from work a@sresult of his liver disease and subsequent
recovery.” A.R. 776-777. On examination, Pldfntvas in no distress, had an unremarkable
abdomen, and was assessed with mild sleeprdéised breathing withassociated daytime

sleepiness. A.R. 777. Plaiffitwas diagnosed with mild sleegisordered breathing with
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associated daytime sleepiness, Hepatitis C inggom, and acid reflex. A.R. 777. It was noted
that Plaintiff's condition might beelated to his symptoms of petsist fatigue, but could also be
an outcome of liver disease and treatment. A.R. 777.

On February 28, 2012, laboratory tests showath#ff’'s ALT, AST, Bilirubin levels were
within normal ranges. A.R. 770.

On March 16, 2012, Dr. Dieterich’s treatment notes indicated that Plaintiff still “very
fatigued [and] not able to work,” A.R. 779. Plaintiff reported that he gewyan sexual activity,
and examinations revealed that he was in no atistieess, had no masses in his Gl, a normal gait,
no edema, and was alert, awake, and orienteld. 780. Laboratory tests showed Plaintiff's ALT,
AST, Bilirubin, and LDH levels were within normednges, and his testosterone level was high.
A.R. 782, 796, 797.

On April 26, 2012, Dr. Dieterich compésl a second Liver Disease Impairment
Questionnaire. A.R. 799-804. The diagnoses, medical findings, and limitations described therein
were not significantly different from those detdilan the first questionnaire, already detailed
suprg except that Dr. Dietrerich now also notdtere was evidence gfersonality change,
problems maintaining social functipand altered judgment. A.R. 802-803.

On June 6, 2012, Plaintiff waevaluated by orthopedist David J. Feldman, M.D., for
progressively worsening back pain. A.R. 83 examination revealed tenderness in the mid
thoracic lumbosacral junction, mild paraspinal emess, and pain with lateral bend and rotation.
X-rays of the spine revealestoliosis and mild degeneratiehanges. A.R. 830. Dr. Feldman
diagnosed acute and chronic Iback derangement. A.R. 83Dhe doctor ordered MRI’'s and

Plaintiff was referred to physal therapy. A.R. 830.
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On June 12, 2012, Dr. Dieterich completddied “to whom it mg concern” letter,
which stated:

Mr. Caprio has been under my carecsir2003, for symptoms related to chronic
hepatitis C and migraine headache. Pasitivnical findings include anorexia, loss

of appetite with weight loss, abdominal and/or joint pain, persistent or relapsing
chronic fatigue, weakness, and occasional confusion.

Mr. Caprio was diagnosed with hepatitisl987, and has since that time undergone
multiple treatments. Subsequent to taferon treatments, Mr. Caprio continued
to experience disabling weakness aodasional confusionin 2005, a liver biopsy
was performed that reveal&tdage 111/1V disease ansitioning into cirrhosis.

Mr. Caprio[’'s] physical limitations includa maximum ability to sit for one hour
and stand and walk for one hour in aghtthour workday. Emotional factors also
contribute to the severity of Mr. Capis symptoms and functional limitations,
which result in memory impairment, persbtyachange, change in affect, change
in ability and concentration, difficulty maaining social function, and difficulty or
restriction in activities ofamily living. As a resultMr. Caprio requires constant
rest. Mr. Caprio is incapable of toleragieven low stress work and will likely be
absent from work more than three timesnthly as a result of his impairments and
treatment.

Based upon history and my last evaluatioms iny best medicabpinion that Mr.
Caprio’s impairments have existed since 200bare expect to [ldkat least twelve
months. My letter dateldovember 16, 2007 and Liver Impairment Questionnaires
dated March 18, 2011 and April 25, 2012 remain valid.

A.R. 809.
On June 15, 2012, Dr. Bell also completétbavhom it may concern” letter, which
stated:

Mr. Caprio has been under my carecsiffrebruary 13, 2003, for symptoms related
to chronic hepatitis C, gastroesophage#llx disorder, and migraine headaches.

Prior to my treatment, Mr. Caprio previdysinderwent four cgles of Interferon
without remission. He was then referredhie Mount Sinai Medical Center. Mr.
Caprio was then started on intraeeis treatment with Riboviran and saw
improvement with a significantly reducedsé of virus. However, the side effects
of the treatment resulted in chronic fatiggé¢ current, Mr. Caprio remains listless
with noticeable diminution of his strength and endurance.

13



Based upon history and my last evaluatioms iny best medicabpinion that Mr.

Caprio’s symptoms and impairments/eabeen ongoing site 2007. | do not see

that they will resolve and consider Mr. @8 to be permanently disabled. My

narrative dated September 10, 2010 remains valid.
A.R. 810.

On June 26, 2012, Dr. Dieterich notes that Rfarontinued to have symptoms of “fatigue
and malaise.” A.R. 840. Plaintiff reported tiha&t engaged in sexual sy, and examinations
revealed that he was in no acute distress,noachasses in his Gl, a normal gait, no edema, and
was alert, awake, and oriented. A.R. 840. JOne 26, 2012, laboratorysts indicated Plaintiff
had normal levels of ALT, AST, LDH, Bilirubin, and testosterone. A.R. 843

On July 7, 2012, Gordon Melville, M.D. perfoed an MRI of Plaintiff's thoracic spine,
which revealed scoliosis. A.R. 826.

On July 10, 2012, Steven Honickman, M.[performed an ultrasound of Plaintiff's
abdomen, which revealed small cysts in PlairgifEft kidney, but no evidence of a hepatitis-
related malignancy in the liveand no significant findings in thever, spleen, gallbladder, bile
duct, upper abdominal aorta,ioferior cava. A.R. 824.

On July 20, 2012, Eric Lazar, M.D., performedMRI of Plaintiff's lumbar spine, which
revealed interval development of mild degeneradiige disease and mild central canal stenosis at
L4-L5, and an infrapedicular disc herniation resgltin a slightly narrowed left neural foramen.
A.R. 822. On July 31, 2012, laboratory tests shoRkhtiff had normal ALT, AST, Bilirubin,
and testosterone levels. A.R. 847

On August 20, 2012, Dr. Bell completed a remortPlaintiff's functical capacity. A.R.
812-813. Dr. Bell opined that &htiff could not work a full 8-hour workday. A.R. 813.

Additionally, Dr. Bell noted Plaintifivas a candidate for disability mefits and that his disability

was expected to last 12 month ormncand had begun in June 2006. A.R. 813.
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Although many of Dr. Bell's nes are illegible,Plaintiff represets that Dr. Bell
administered 61 testosterone injections @rRiff from October 6, 2010 through September 27,
2012. SeeA.R. 529-530, 760-769, 806-807, and 814-813n November 19, 2012, laboratory
tests showed Plaintiff had lowstiesterone levels. A.R. 816

On January 11, 2013, Dr. Bell wrote a lettePtaintiff's counsel indiating that Plaintiff
had received multi-drug therapy for hepatitisadd had chronic fatigue, depression, and low
testosterone levels agesult of his disease and treatmeAtR. 873. In addition, Dr. Bell stated
that as a result of Plaintiff’s illness, he “haseh unable to perform his job as a Mortgage Banker,”
for the past seven years, and that he didfomsee an improvement in Plaintiffs medical
condition. A.R. 873.

On April 9, 2013, Dr. Bell completed a multiplapairment questionnaire indicating that
Plaintiff had chronic debilitating feyue due to liver damage frohepatitis C. A.R. 875. Dr. Bell
rated Plaintiff's fatigue a& 10 on a scale of 1-10, and opineat tRlaintiff couldsit for 1-2 hours,
and stand or walk for up to one hour in aghéihour workday. A.R. 877. In addition, Dr. Bell
indicated that Plaintiff could @asionally lift and carry up t80 pounds, and that fatigue caused
limitations in all activities including reachinigandling, fingering or lifting. A.R. 877-78. Dr. Bell
further opined that Plaintiff's symptoms would ligghcrease if he were placed in a competitive
work environment, that his conditiointerfered with theability to keep his neck in a constant
position, would frequently seveemough to interfere witRlaintiff's attenton and concentration,
and that he could not work. A.R. 878-80. Speaify, Dr. Bell stated tha®laintiff's “symptoms
increased severely in 2006 whidapatitis progressed.” A.R. 881.

On April 12, 2013, Dr. Dieterich completed @ dhliver disease questionnaire. A.R. 886.

Dr. Dieterich indicated that PHaiff's prognosis was still unknown, and that he had symptoms of
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anorexia, chronic fatigue, weakneasd altered mental status bt Plaintiff's migraines were
controlled with Fioricet, and that testosteroreatment had little effect on his symptoms. A.R.
886-888. Dr. Dieterich opined thBtaintiff could sit for two hows and stand/walk for one hour
in an eight-hour workday, and that Plaintifowld have to get up andove around every hour
A.R. 888-889. Dr. Dieterich also opined that Rl could occasionally lift and carry up to 20
pounds, that his fatigue would freauily interfere with his attediron and concentration, and that
he was not capable of toleragia low stress job. A.R. 890.

B. Review of Disability Determinations

On August 9, 2010, Plaintiff apptiefor social security didality insurance benefits,
alleging disability beginning on June 1, 200A.R. 278-79. On December 3, 2010, the Social
Security Administration denied &htiff's claim for disability beefits. A.R. 157-59. The Social
Security Administration noted the follamg factors in reaching its decision:

e You have hepatitis [C] and cirrhosis. Wever, lab tests indate that if you
continue to follow the recommended tir@ant, you should be able to work.

e Although you have the Epstein-Barr virtshas not causedny infections or
impairment of body function.

e Your depression affects yoability to perform some aiwities. However, you
should be able to take eaof your personal needs, do simple jobs when shown
and understand and follow simple instructions.

e Due to mental confusion, you haveffidulty performing certain tasks.
However, you should be able to take care of your personal needs, understand
and follow simple instructionand perform simple jobs.

¢ You have decreased hearing. Howewath the use of a hearing aid, you are
able to hear and understand conversations.

e You experience migraine headaches. However, these can be controlled with
medication.

¢ Although you are not able to do any oétiwork you have done during the past
15 years, there are other kindsaairk you should be able to do.
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A.R. 157-58.

On September April 25, 2011, tBecial Security Administratin denied Plaintiff's request
for reconsideration, finding th&aintiff indicated that his corttbn has not changed or worsened
since the initial determination and considered:

e Your condition affects your ability tperform some activities. However, you

should be able to take eof your personal needs, do simple jobs when shown

and understand and follow simple instructions.

e The evidence shows no other conditighich significantly limits your ability
to work.

e We realize your conditioprevents you from doing your usual work; however
it does not prevent you from doing other types of work that is simple and easy

to do.
A.R. 163.
C. Review of Testimonial Record
1. Plaintiff's Testimony at the First Hearing.

Plaintiff testified at the first hearing inihmatter, held on May 17, 2012, before the ALJ.
A.R. 87-129.

Plaintiff testified that he was 51 years cdahd that he was born on June 28, 1960. A.R.
93. Plaintiff stated that he hachigh school education, and thathas special traing in the field
of mortgages, which he explained as knowing “the whole gambit of the mergsiness.” A.R.

93.

Plaintiff testified that he became presidehEqual Home Mortgage in 1996, and worked
there until 2006. A.R. 93-94. Prior to workingeagual Home Mortgage, Plaintiff stated he was
in construction. A.R. 93-94. PHiff described his previous career as a desk job 50% of the time,
with the other 50% involving traliag to meetings and other office&.R. 95-97. Plaintiff stated

that he did not have to carry anything heavy. A.R. 96.
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Plaintiff testified that he stoppevorking in 2006 because he “started getting really si[ck].”
A.R. 97. Plaintiff explained thdte had Hepatitis C for a while, atitht while he previously felt
fatigue, those instances were “hioig” compared to “what happengem[him] in 206.” A.R. 97-

98. As Plaintiff described it:

| remember | was at someone’s house, and then all of a sudden, | just couldn’t

move. | was pinned to the chair. Anctls when my illness progressed. And |

learned later that | had liver damagendAfrom that day on, it's been on and off.

There’s [sic] days that litally all | can do is lay down.

A.R. 98.

Plaintiff estimated he has “two or three gatays” a week. A.R. 98. However, Plaintiff
described a “good day” dasothing” like what he used to be:

I’'m a shell of the guy | used to be. I'm regall lived in the gym. | did martial arts.

| ran a company. | coached my daughtsofball games. . . . [N]Jow, a good day

is . . . playing with my kid on the floo . . a good day is . . . walking the dog.

A.R. 98. Plaintiff described a “bad day” aseowhere he is “laying down” because “it's like
walking through water with weights on.” A.R. 9®Ilaintiff stated haloes not feel sleepy, but
rather “fatigue” and, when asked what he wadddon bad days, he respondé@lmost nothing.
Just pretty much laying down and watching telensi A.R. 99. Plaintf stated his fatigue
makes him “want to cry.” A.R. 100.

Plaintiff stated he is not &bto cook or clean, although whéeling “good” he can cook
eggs and oatmeal, and he can help vacuum the house, although he testified that if he did those
tasks, he would then be “destrayehe next day. A.R. 101. @&htiff testified that he is
depressed, but that he does not like that word, atdhéhdoes not think that he is depressed. A.R.
101-102. Plaintiff described his medtion as a shot of testoster@wery 10 days, and the generic

version of Zoloft. A.R. 102see alscA.R. 118-20 (discussing other medications); A.R. 124-25

(same); A.R. 127-28 (same). Plaintiff statedgets headaches once a month. A.R. 102.
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2. Plaintiff's Testimony at the Second Hearing.

Plaintiff testified again at thsecond hearing in this matteshich was held on February 5,
2013, before the same ALYeeA.R. 46-86. Plaintiff began itestimony by re-describing his
previous work as the president of a company in the mortgage industry. A.R. 55-56. In that
position, Plaintiff stated hgavelled at least once a day on average. A.R. 56.

Plaintiff stated he last worked in 2006, andtthis job came to an end because he got sick.
A.R. 57. Plaintiff testified that he knew hedhdepatitis for several years, since 1987, when the
disease was diagnosed from a life insurance exaimma#f.R. 57. Plaintiftestified that he had
previously experienced fatigue, but in 2006, it woeskto the point that heould not move. A.R.
58.

Plaintiff testified regardindnis medication for migraines, wdhn he explained he suffers
from frequently. A.R. 58. Plaintiff also statdtht he was not gettingeatment for his mental
health issues at the time oeteecond hearing, but that he waldang anti-depressids, specifically,
Wellbutrin and Zoloft. A.R. 60.

Plaintiff stated that heves with his girlfriend, who doesot work. A.R. 61. Plaintiff
described his typical day as: fifs the average day, just wake upBo on the one chair and watch
TV.” A.R. 62. PIlaintiff also stated that ife has good days, he “end[s] up doing stuff,” like
researching colleges on the intetrrwith his daughter, or payinglls, but that if he does the
activities, he winds up “paying for it the nextydawhich he explained mean that he has “more
fatigue the next day.” A.R. 62. Plaintiff latexpanded on that topicxgaining that “paying the
price” for being more active on good days meant Guild be worse than a regulday. Just laying

down all day.” A.R. 65.
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Plaintiff stated that he oadrive himself to the grocerstore on good day, and estimated
that he drives “probably three time a week.” A.R. BRintiff also stated that he drives to see his
daughter, who lives 10 miles away from him. A.R. &3aintiff testified that he socializes on the
telephone a few times a day, and he gets togetitleifriends for dinner 6nce in a while” A.R.
64. Plaintiff testified that he gedo church, as well. A.R. 66.

When asked whether his condition was gettinttelbeworse, or stayeithe same, Plaintiff
responded “I guess it's . . . like early on, it['s] worse. Then it was, | think it's kind of the same.
It's been the same[.] When | wiaxerferon, it was much worse.” A.Ra7. Plaintiff testified that
the last time he was treated wititerferon was in 2009. A.R. 67Plaintiff stated that he feels
more fatigued in the afternoon, and when that hagpee lays down and takes a nap. A.R. 70.
Plaintiff testified that he takes nap once a day on average, hisdnaps last a “[cJouple hours.”
A.R. 70. Plaintiff alsstated that he has been diagnosed slgkp apnea and that he tried to use
a CPap machine to treat hisep apnea, but that it did metieve his symptoms. A.R. 70-72.

3. Medical Expert Martin Fechner, M.D.’s Testimony at the First
Hearing.

Martin Fechner, M.D., testifteas a medical expert at thest hearing. A.R. 108-111; 114-
121-123; 125-127. Dr. Fechner begdth suggesting that the ALXplore the issue of Plaintiff's
prior drug abuse as a sourcehds fatigue, A.R. 110-111, which thd.J explored with Plaintiff
before returning to Dr. Fechner’s testimor§eeA.R. 111-114 (testimony concerning prior drug
use).

Dr. Fechner testified that Plaintiff's mediaanditions included Hepéis C. A.R. 114.
Dr. Fechner noted that Plaintiff stopped takingriigien in 2008, so he would be “over the effects”
of that treatment. A.R. 114, 122. Dr. Fechneeddhat Plaintiff's mostecent evaluation, on

March 16, 2012, showed that Plaintiff's Billsin was normal, his ALT and AST liver enzymes
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were “completely normal,” and that when hictios performed a HepastC RNA detection in
Plaintiff's blood, none was detected.R. 114-15. Dr. Fechner explained:

So, that’s really wonderful. | mean, tk&r no evidence in the blood. That doesn’t

mean it’s still not there, but it's really completely controlled, thank God that it's

not. | would like to sa that the degree of fatigue that this gentleman is talking

about is not substantiated the evidence in the chart.
A.R. 115.

Dr. Fechner also opined regargl Plaintiff's testosterone lelg explaining that Plaintiff’s
“[tlestosterone levels are normal. Elderly menenaery lower level of testosterone. . . . [a]nd
they’re not walking around fatigued in that wayA'R.116. Dr. Fechner added that “in any case,
testosterone levels have been ppito normal with [Plaintiff] getting . . . replacement. But that’s
not going to explain Bifatigue.” A.R. 116.

Dr. Fechner also questioned Plaintiff’s conmpig of migraines because he did not “see
neurological examinations” in the record, orédication for migraines,” concluding that “I doubt
very much if he has traditional migrainBrobably has some headaches.” A.R. 118.

Dr. Fechner also disagreed with the Rpi@vided by Dr. Dieteric on April 25, 2012,
pointing out that Dr. Dieterich jusstates it[, but] the medical evedce just doesnt. . jive with
what these doctors are sayind\'R. 121. Dr. Fechner opined thathis medical opinion, Plaintiff
does not have an impairment or combinationngbairments that meet or medically equal the
criteria of any listed impairment. A.R. 121. Dr. Fechner gave an RFC as follows:

| would limit to full range of light atvity. [Plaintiff] could lift 20 pounds

occasionally, 10 pounds frequently. Walidastand an aggregate of six hours in

an eight hours day. He causit for six hours in an ght hour day, would need to

stretch line anyone else would.

A.R. 121. Dr. Fechner also stated he wawdtimpose any non-exertional limitations. A.R. 121-

122.
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4, Testimony of the VocationaExpert at the Second Hearing.

Rocco J. Meola testified as a Vocational BEXg€VE”) at the second hearing in this
matter? The VE testified that Plaintiff's formgob, as President of a mortgage company, is a
“generally sedentary” position, associatethWDOT # 186.117-054. A.R. 73. The VE testified
that the skills Plaintiff acquireth that position would be transfable to other semi-skilled jobs
in the area of administration, clesi¢cor supervision. &R. 73. Specificayl, the VE stated those
skills were the ability to communicate via phonéernet, computer; the dity to do calculation;
skills in utilizing vaious office procedures, recognizing o#fr procedures, rdeand regulations;
and skills associated with the financing industsy, to understand financial matters relating to
mortgages and calculating interest rates. A.R. 74.

The VE was provided with four hypothetisaby the ALJ. The ALJ first posited the
following:

[A]ssume a hypothetical indidual with the vocational pri¢ of the claimant, and

assume that he can do sedentary work, but based on his fatigue and headaches and

mood or depressive disorder, which affduts ability to concemate, he’s limited

to work at the semiskilled level.

A.R. 75. The VE provided the following position such an individual could work in: Production
proofreader, DOT# 247.667-010; assignmentk¢IBXOT# 249.367-090; and receptionist, DOT#
237.367-038. A.R. 75-77. The VE testified that thjebs, in the aggregatare available in the

northern New Jersey and New York areash@ amount of 50,000, and in excess of 150,000

nationally. A.R. 77.

2 Vocational Expert Patricia Shostatestified at the first hearinggeA.R. 103-108, 123-
124; 128, but her testimony is not discussed heaasiit has been supeded by Mr. Meola’s
testimony in the second hearing.
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The ALJ’s second hypothetical was: “sam@asber one, except that [the person is] able
to do a job that involves . . . frequently makihgcisions that involve usually one discipline or
focus at a time.” A.R. 81-82. The VE respontieat the jobs he previously provided would fit
the criteria of the second hypotirval, as well. A.R. 82.

The ALJ’s third hypothetical was: “assumiygothetical . . .the same as number two [and
one], but based on severe fatigdepression, that they would only &lele to do simple work with
not a lot of work related decisistthroughout the day. Would theyddae to do those jobs?” A.R.
83. The VE responded that such an individual wowtdbe able to perform those jobs. A.R. 83.

Finally, the ALJ’'s fourth hypothetical wassame as number [hypothetical] two, but
because of their fatigue and depression, that they would be off task at least 20 percent of a work
day. Would they be able to daase jobs?” A.R. 83. The Mesponded that sh an individual
would not be able to penfim those jobs. A.R. 83.

Plaintiff's attorney obje@d to hypotheticals one and twa the ground that there was
nothing in the record to indicatbat the claimantauld perform semiskilled work. A.R. 84.
Plaintiff's attorney then p@sl two hypotheticals to the VE he first hypothetical was:

[A]ssume an individual with the same agelucation, past relevant work, and he

would be limited to sedentary work, sit for six hours in an eight hour day, stand or

walk for two hours in an eight hour dayathhe would needne hour unscheduled

break that day, could thatdividual perform the jobs idéified, past relevant work

or any jobs in the reghal or national economy?

A.R. 84. The VE responded “No, with that lintitan, the person would not be able to sustain
employment in a competitive labor market.” A8R.. Plaintiff's attorneyadded the requirement

that the individual must be absent two or mamgetper month to that hgghetical, which the VE

stated would not chandms opinion. A.R. 84-85.
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Plaintiff's attorney then pesl a second hypothetical to the YW&sed on an individual with
liver impairment who was “capable of sittingeohour in an eight hour work day, standing and
walking for a total of one hour in an eight hour work day, lifting or carrying five to 10 pounds
occasionally.” A.R. 85. Again, the VE respondedttbuch an individual would not be able to
perform work in the regionala national economies. A.R. 85.

D. ALJ’s Findings

The ALJ issued a written decision, following the second hearing, on February 26, 2013.
A.R. 25-40. The ALJ began bynfling that Plaintiff met the insed status requirement of the
Social Security Act to remain insured througgécember 31, 2011. A.R. 27. Next, the ALJ applied
the standard five-step process to determineafni#tff had satisfied his burden of establishing
disability.

First, the ALJ found that Plaintiff had not engaged in substantial gainful activity since June
1, 2006, the alleged onset date, through hisldatansured on December 31, 2011. A.R. 27.

Second, the ALJ found that Plaintiff had the following severe impairments: “hepatits C;
depression; migraine headachfdigue; and obstructive sleepreea.” A.R. 27. The ALJ also
specifically found that Plaintiff's partial heing loss was not a medically determinable
impairment. A.R. 28.

Third, the ALJ found that Plaintiff does nbave an impairment, or a combination of
impairments, that meets or medically equaks sbverity of one of the listed impairments under
the Act that would qualify for disability benefitsA.R. 28-30. In this step, the ALJ considered
Plaintiff's hepatitis C and associated cirrtsosf the liver under sion 5.05 (chronic liver
disease), Plaintiff’'s obstructive sleep apnea uneetians 3.10 (sleep-related breathing disorder),

3.09 (cor pulmonale secondary to chronic pahiary vascular hypertension), and 12.02 (organic
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mental disorders), of the Schedule of Listed Impairments, 20 C.E.RO#LtSubpt. P., App. 1.
The ALJ noted that there was no specific listing eisded with migraine headaches, but also noted
Plaintiff's testimony that his headhes were well corglled with medicatiorand that the record
contained no neurological worksipvhich would suggest an undenlg neurological disorder.
Similarly, the ALJ noted that there was no spedifitng associated with fatigue, but dealt with
that impairment as part of his anayysf Plaintiff's mental impairments.

With respect to the Plaintiff's mental pairments, the ALJ examined whether the
“paragraph B” criteria were satisfl, finding that Plaintiff suffer only a “mild restriction” for
activities of daily living, A.R. 28; “mild difficulties” for social functioning, A.R. 29; “moderate
difficulties” for concentration, persistence, or pa&eR. 29; and that Plaintiff has experienced “no
episodes” of decompensation. A.R. 29. Acaagtl, the ALJ found that thparagraph B criteria
were “not satisfied” because Ri&ff's mental impairment did notause “at least two ‘marked’
limitations or one ‘marked’ lintation and ‘repeated’ episoded decompensation, each of
extended duration.” A.R. 29. The ALJ also coesadl the “paragraph titeria and found those
criteria unsatisfied as well because Plaintifél ot “exhibited a tendency to decompensate and
has never been hospitalized fos depression.” A.R. 29.

Fourth, the ALJ found that PHtiff had the residual functioh@apacity to perform the
exertional demands of sedentary work asraefiin 20 C.F.R. 88 404.1567(&)ith the exception
that:

Based on the claimant’'s fatigue, headeshand mood or degssive disorder,

which affects his ability to concentrate, he is limited to work at the semi-skilled

level that involves makingdiquent decisions involving erdiscipline or one focus
at a time.
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A.R. 30. Inreaching this RFC determination, A&l extensively reviewed Plaintiff's statements
concerning his physical condition, as well as medical records concerning both his alleged
physical and mental impairmentSeeA.R. 30-37.

The ALJ rejected Plaintiff's treating physicians’ Dieterich and Bell's opinions, finding
them to be in conflict with the statements dfettreating physicians amdth their own treatment
records. A.R. 37-38. Specifically, the ALJ notkdt in September 2010, Dr. Presti noted that the
Plaintiff had no lethargy, and thBr. Beecher noted that Plaintiff had been lifting weights. A.R.
37. The ALJ also noted that these reports cdeflivith Plaintiff's own testimony concerning his
fatigue. A.R. 37. The ALJ also found Dr. Deit&'& opinions were inconsistent with his notes
and the medical records indicating that (1) Pifiiettestosterone was within normal limits, (2)
Plaintiff never reported an inability to perforsexually, and (3) Plaintiff never had dramatic
weight loss, but had in fact showed thatiRiff had gained weight. A.R. 37-38.

The ALJ also found Plaintiff’'s statements ceming his own fatigue to not be credible in
light of (1) his statements to Drs. Presti, Beecher, and Surgan concerning his activities and health,
and (2) his own testimony of the numlad daily activities tlat he is able torggage in. A.R. 38.

The ALJ also rejected the findings of the stagency physicians who found that Plaintiff's
impairments were not severe, as well as the atgrcy psychological corlsants’ opinions. A.R.

38. The ALJ, however, placed “great weight” oa tipinions of the consultative examiners, Dr.
Khoshnu and Dr. Bokhari, and that of Dr. Fechmdro testified at the ifst hearing. A.R. 38-39.
Fifth, the ALJ found that, taking into consigtion Plaintiff's age, education, work

experience, and residual functional capatitihe claimant had acquired work skills from past

3 The ALJ found that (1) Plairifiwas 51 years old on the datstiansured, but that his age
category subsequently changed to “closely apghning advanced age,” under 20 C.F.R. 88
404.1563; (2) Plaintiff has “at lelas high school education and is able to communicate in
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relevant work that were transédale to other occupains with jobs existingn significant numbers
in the national economy.” A.R. 39. In reachth determination, the ALrelied on the testimony
of a vocational expert that an individual wiBHaintiff's age, educatn, past relevant work
experience, and residual functional capaottyuld perform the following representative
occupations: Assignment Clerk DOT# 249.3810; Receptionist (any industry) DOT# 237.367-
038; and Proof Reader DOT# 247.68IM, which the vocatiohaxpert tetified existed in the
regional economy and national economytlmt aggregate amounts of 50,000 and 150,000,
respectively. A.R. 40.

Accordingly, the ALJ concluded that “the claimant was not under a disability, as defined
in the Social Security Act, from June 1, 200& alleged onset date, through December 31, 2011,
the date last insured.” A.R. 40.
I. STANDARD OF REVIEW

On areview of a final decision of the Conssioner of the Social€surity Administration,
a district court “shall have power to enter, npbe pleadings and tramgat of the record, a
judgment affirming, modifying, areversing the decision of the @missioner of Social Security,
with or without remanding the cause for a rehearing.” 42 U.S.C. § 4@8@Matthews v. Apfel
239 F.3d 589, 592 (3d Cir. 2001). The Commissiorggtgsions regarding qagons of fact are
deemed conclusive on a reviewiogurt if supported by “substantiavidence in the record.” 42
U.S.C. 8 405(g)see Knepp v. Apfe204 F.3d 78, 83 (3d Cir. 2000). Wthe court must examine

the record in its entirety for purposes otatenining whether the Commissioner’s findings are

English”; and (3) Plaintiff has acquired work skiffém past relevant work, specifically, “the
ability to communicate via phon@ternet, computer; ability o®gnizing and utilizing office

procedures and rules and regulasionithin the indusy; [and the] abilityto understand and
determine interest and mortgage rates and ability to do calculations.” A.R. 39.
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supported by substantial eviden&opber v. Matthews574 F.2d 772, 776 (3d Cir. 1978), the
standard is highly deferentiadones v. Barnhayt364 F.3d 501, 503 (3d Cir. 2004). Indeed,
“substantial evidence’s defined as “more than a mere $itl®,” but less tlan a preponderance.
McCrea v. Comm’r of Soc. Se&70 F.3d 357, 360 (3d Cir. 20041t means such relevant
evidence as a reasonable mind might accept as adeq&dteimer v. Apfell86 F.3d 422, 427
(3d Cir. 1999). A reviewing court is not “empered to weigh the evidence or substitute its
conclusions for those of the fact-finde€Villiams v. Sullivan970 F.2d 1178, 1182 (3d Cir. 1992),
cert. denied507 U.S. 924 (1993). Accordingly, everthere is contrary evidence in the record
that would justify the opposite nolusion, the Commissioner’s decisi will be ugeld if it is
supported by the evidenc&ee Simmonds v. Heckl807 F.2d 54, 58 (3d Cir. 1986).

Disability insurance benefits may not be pardtier the Act unless &htiff first meets the
statutory insured stas requirementsSee42 U.S.C. § 423(c). Plaifitmust also demonstrate the
“inability to engage in any substantial gaih&ctivity by reason of any medically determinable
physical or mental impairment which can be expetdg@sult in death awvhich has lasted or can
be expected to last for a contous period of not less than h2onths. . . .” 42 U.S.C. §
423(d)(1)(A);see Plummerl86 F.3d at 427. An individual is not disabled unless “his physical or
mental impairment or impairments are of such sevérdyhe is not only unable to do his previous
work but cannot, considering hiseageducation, and work expergn engage in any other kind
of substantial gainful work which exists inetmational economy.” 42 B.C. § 423(d)(2)(A).
Eligibility for supplemeral security income requires tekame showing of disabilityd. at § 1382c
(@)(3)(A)-(B).

The Act establishes a five-step sequential process for evaluation by the ALJ to determine

whether an individual is disable®ee20 C.F.R. 8 404.1520. FirstetALJ determines whether

28



the claimant has shown that hesbe is not currently engaged in “substantial gainful activity.”

at § 404.1520(akee Bowen v. Yucked82 U.S. 137, 146-47 n.5 (1987).al€laimant is presently
engaged in any form of substehtgainful activity, he or she iautomatically denied disability
benefits. See20 C.F.R. § 404.1520(bkee also Bowe82 U.S. at 140. Second, the ALJ
determines whether the claimant has demormrstrat “severe impairment” or “combination of
impairments” that significantly limits his physical mental ability to do b&ic work activities. 20
C.F.R. 8 404.1520(ckee Bowend82 U.S. at 146-47 n.5. Basic work activities are defined as
“the abilities and aptitudes necessary to do nui.” 20 C.F.R. 8 404.1521(b). These activities
include physical functions such as “walking, standing, sitting, lifting, pushing, pulling, reaching,
carrying or handling.”ld. A claimant who does not have a severe impairment is not considered
disabled.Id. at § 404.1520(ckee Plummerl86 F.3d at 428.

Third, if the impairment idound to be severe, the ALJeth determines whether the
impairment meets or is equal to the impairmdisted in 20 C.F.R. Pt. 404, Subpt. P., App. 1 (the
“Impairment List”). 20 C.F.R. 8 404.1520(a)(4)(iii)t the claimant demonstrates that his or her
impairments are equal in severity to, or meise on the Impairment List, the claimant has
satisfied his or her burden of proof ard automatically entitled to benefitsSee id.at §
404.1520(d)see also Bowe82 U.S. at 146-47 n.5. If the specific impairment is not listed, the
ALJ will consider in his or her decision the impaént that most closely satisfies those listed for
purposes of deciding whether the impairment is medically equivalé$de 20 C.F.R. §
404.1526(a). If there is more thame impairment, the ALJ themust consider whether the
combination of impairments is equal to any listed impairmiht An impairment or combination
of impairments is basically equivalent to a listmpairment if there are medical findings equal in

severity to all the criteria for the one most simil&illiams, 970 F.2d at 1186.
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If the claimant is not conclusively disabled under the criteria set forth in the Impairment
List, step three is not satisfiedydathe claimant must prove at stepr whether he or she retains
the “residual functional capacity” (‘RFC”) to perforhis or her past relevant work. 20 C.F.R. §
404.1520(e)Bowen 482 U.S. at 141. |If the claimant able to perform previous work, the
claimant is determined to not besdbled. 20 C.F.R. 88 404.1520(e), 416.92@eyven 482 U.S.
at 141-42. The claimant bears the burden of demaimgtian inability to return to the past relevant
work. Plummer 186 F.3d at 428. Finally, if it is deterrashthat the claimam$ no longer able to
perform his or her previous work, the burdenpodduction then shifts to the Commissioner to
show, at step five, that the “claimant is atdgerform work availalel in the national economy.”
Bowen 482 U.S. at 146-47 n.Bjummer 186 F.3d at 428. This step requires the ALJ to consider
the claimant’s residual functional capacity, ag@dycation, and past work experience. 20 C.F.R.
8 404.1520(f). The ALJ must analyze the cumulagiffect of all the claimant’s impairments in
determining whether the claimant is capatflperforming work and not disabled. Id.
1. PLAINTIFF'S CLAIMS ON APPEAL

Plaintiff makes three arguments on appeabashy the ALJ’'s disability determinations
were unsupported by substantial credible evideriiest, Plaintiff argues that the ALJ erred in
rejecting the medical opinions of Plaintiff's tteey physicians. Second,dtiff argues the ALJ
failed to properly weigh the credibility of Plaiff's subjective complaints. Finally, Plaintiff
argues the ALJ erred in relying on the VE’stimony because the hypothetical presented to the
VE did not include Plaintiff’'s mental limitationsThe Court shall address each argument in turn.

A. The ALJ Properly Rejected the Opinions of Plaintiff's Treating Physician
because They Conflicted with the Olgctive Medical Evidence in the Record.

Plaintiff first argues that the ALJ failed pooperly weigh the medical evidence by rejecting

the medical opinions of Drs. Dieterich and Bélaintiff's treating physicians. The ultimate
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disability and RFC determinations in social sagudisability matter must be made by the ALJ,
not by treating or examining physiciaosState agency consultan®handler v. Comm’r of Soc.
Sec, 667 F.3d 356, 361 (3d Cir. 2011) (citing 20 C.F.R. 88 404.1527(e)(1); 404.1546(c)).
“Although a treating physician@pinion is entitled to great wght, an ALJ may discount a treating
physician’s opinion that either lacks support otostradicted by other medical evidenc&drd

v. Comm’r Soc. Sec611 F. Appx. 102, 104 (3d Cir. 2015) (citirgummer 186 F.3d at 429).
However, “[iln choosing to rect the treating physician’s assenent, an ALJ may not make
‘speculative inferences from medical reporsgsid may reject ‘a treating physician’s opinion
outright only on the basis of contradictory nwadievidence’ and not du® his or her own
credibility judgments, spettion or lay opinion.” Morales v. Apfel225 F.3d 310, 317-18 (3d
Cir. 2000) (citations omitted).

Here, the ALJ rejected Plaintiff's treating plgrans’ opinions due to inconsistency with
the objective medical evidence. The ALJ idendifseveral inconsistencies identified, specifically
(1) Drs. Presti and Beecher’s observation ofrRiffiis energy and activities in September 2010,
A.R. 37, or (2) the internal imnisistencies with their own treatmenotes concerning Plaintiff's
testosterone levels, sexual fuoctj and weight loss. A.R. 37-38 dICourt agrees & Plaintiff's

treating physicians’ opinionare in contradiction witlthe objective medical evidende Plaintiff

4 Indeed, with respect to Plaiiifis weight loss, the medicakcord indicates that in 2002,
Plaintiff weighed approximately 170-180 IbsgeA.R. 359, 360, 362, and from 2009-2012,
weighed approximately 200-210 IbseeA.R. 491, 513, 525, 657, 609, 663, 672, 680, 683, 690,
695, 777, 780, 788, 830. In fact, in June 2010, wheBiterich issued hiketter which related
concerns about Plaintiff’'s supposadorexia and weight loss, A.B09, Plaintiff had last weighed
in at 200 Ibs. on June 6, 2012, A.R. 830, and inDeterich’s own treatnme records from March
16, 2012, Plaintiff weighed in at 204 Ibs. A.R. 78@.urther, the Court nes that shortly after
opining that Plaintiff was suffering from anorexémd weight loss, Dr. Dieterich’s treatment
records for June 26, 2012 specifically note that, asgbdis examination oPlaintiff, “no weight
[is] on file for this encounter.” A.R. 841. Wirespect to Plaintiff's sexual dysfunction, Dr.
Dieterich opined that Plaintiff is “is not abie perform sexually” in a letter dated June 29, 2010,
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finished interferon treatment fars Hepatitis C in 2009. A.R. 67, 689-690. Prior to that treatment,
Plaintiff's AST, ALT, and LDH all tested inbnormal ranges. A.B77, 579, 582, 585, 586, 589.
However, with only a few exceptions, laborataegts following completion of that treatment
revealed Plaintiff's AST, ALT, Bilirubin, and testiesone levels were consistently within normal
levels. A.R. 470, 472, 550, 56867, 721, 737, 770, 782, 797, 843, 847, 8Bat seeA.R. 721
(high Bilirubin); A.R. 737 (low ALT); A.R. 782 (lgh testosterone); A.R.97 (high testosterone);
A.R. 816 (low testosterone). As Dr. Fechneplained at the first hearing, these medical records
showed that Plaintiff was cured of Hepatitis C,abe effects of Interferon, and his enzyme levels
were all normal. A.R. 114-115Despite the existence of thabjective evidence in the record,
Plaintiff's treating physicians reflexively continuéal identify Plaintiff's cured Hepatitis C, and
the effects of his interferon treatments which ehide2009, as the cause of his fatigue. A.R. 645,
809, 810, 873, 875. Accordingly, | find the ALJ diwdt err in rejectingplaintiff's treating
physicians’ opinions based on their conflict with the objective medical evidence in the record.

B. The ALJ Properly Evaluated the Qedibility of Plaintiff's Subjective
Complaints.

Plaintiff next argues thahe ALJ failed to give adequateeight to Plaintiff's subjective
testimony concerning his inability to work. MAALJ must give seriousonsideration to a
claimant’s subjective complaintsf pain, even where thossmplaints are not supported by
objective evidence."Mason v. Shalala994 F.2d 1058, 1067 (3d Cir. 1993) (citiRgrguson v.
Schweiker765 F.2d 31, 37 (3d Cir. 1985)). When evahgcredibility, the ALJ must consider

the extent to which the claimant’s self-reported symptoms can “reasonably be accepted as

even though, on that very same day, Dr. Dietesi¢ctéatment notes indicate that Plaintiff stated
he was “extremely fatigued” and “often bedriddemt that he also “cuently engages in sexual
activity.” A.R. 656;see alsA.R. 512, 641-642, 679-81, 682-683, 690-691, 780, 787-788, 840.
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consistent with the objective medical evideace other evidence.” 20 C.F.R. 8§ 404.1529(a). A
claimant’s treatment history and daily activitiaee relevant factors to consider in assessing
credibility. 20 C.F.R. 8 404.1529(c)(3). As tletffinder, the ALJ is empowered to determine
whether the claimant’s subjeativcomplaints are supported by #nadence and, if not, the ALJ
may discount them. 20 C.F.R. § 404.1529(c)(4).

Here, the ALJ found that Plaintiff's “meghlly determinable impairments could
reasonably be expected to cause the alleged symptoms,” but found the Plaintiff's “statements
concerning the intensity, per@sace and limiting effects of ése symptoms are not entirely
credible[.]” A.R. 37. Firstas noted above, the ALJ had already determined that the objective
medical evidence in the recordddnot support Plaintiff's self-repartof fatigue. Plaintiff also
testified that hisctivities includedamong other things, driving onrands, visiting his children,
socializing on the telephone, get together for dinner with frieds, and attending church. A.R.
63-66. The ALJ also noted that in September 20XH0ntf reported to Dr. Rasti that he was in
his “usual state of good healthiédthat he did “not feel ilfhad] no lethargy, and remains very
active,” A.R. 595, and told Dr. Beecher that “he Viltisg some weights pricto the pain starting”
on the right side of hisatk. A.R. 594.. And in April 2010, Ptaiff reported toDr. Surgan that
his fatigue “lessened since itsgke2-3 years ago but persistsdastill impacts his ability to
undertake many activities hejeys (exercise, playing golf, etc.).” A.R. 512.

Moreover, although the ALJ did nettirely credit Plaintiff' ssubjective complaints, he did
not entirely discount them, eitherThe ALJ noted thaalthough he gave “gat weight” to Dr.
Fechner’s medical opinion regardiRgaintiff's health, he did nadopt Dr. Fechner’s opinion that
Plaintiff could perform light exdéional work, and instead foundatiff could perform sedentary

work because the ALJ “afforded at least somahiteto the claimant’s testimony.” A.R. 3%ee
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Welch v. Heckler808 F.2d 264, 270 (3d Cir. 1986) (finding teabjective complats of pain do

not necessarily prevent a plaintiff from engagin work and thus do not dictate a finding of
disabled where plaintiff's complaints only supporoderate as opposed to severe and disabling
pain). Based on the foregoing, this Court firidat the ALJ’'s credibility determination was
adequately supported by substaltredible evidence andéntitled to deferenceSee Horodenski

v. Comm’r of Soc. Se@15 F. Appx. 183, 188-89 (3d Cir. 2007).

C. The VE’s Testimony Constitutes Substatial Credible Evidence because the
ALJ’s Hypothetical was Sufficient.

Finally, Plaintiff challenges the ALJ’s ralice on the VE'’s testimony, arguing that that
testimony was flawed because {i¢ RFC was not supported by sciint credible evidence (as
argued in points | and Il, above) and, therefathe VE’s testimony based on that RFC is
insufficient and (2) the hypothetigabsed to the VE did not includ®aintiff's moderate difficulty
with concentration, persistence, or pa@ath arguments are without merit.

As to the first argument, this Court’s cdugion that the RFC was supported by substantial
credible evidence renders Plaintiff’'s argument moot.

As to the second argument, Plaintiff is cotrtbat if an ALJ posea hypothetical question
to a vocational expert #h fails to reflect albf the applicant’s impaments that are supported by
the record, the vocational expert’s opiniommat be considered substantial evidenRamirez v.
Barnhart 372 F.3d 546, 552-53 (3d Cir. 2004). Howeueere, Plaintiffs objection has no
support in the record. Therst hypothetical posed by the Alplainly included Plaintiff's
limitation regarding conceration. The ALJ stated:

[A]ssume a hypothetical indigual with the vocational prité of the claimant, and

assume that he can do sedentary work, but based on his fatigue and headaches and

mood or depressive disorderhich affects his ability to concentratee’s limited
to work at the semiskilled level.
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A.R. 75 (emphasis added). The ALJ thennedi this hypothetical ih a second hypothetical:
“same as number one, except that [the person is] able to do a job that involves . . . frequently
making decisions that involve udlyaone discipline or focus at a time.” A.R. 81-82. Although
the hypotheticals did not include the exact vimgddemanded by Plaintiff, they adequately
included Plaintiff's moderate difficulty with “ctentration, persistence, or pace,” A.R. Zke
McDonald v. Astrug293 F. App’x 941, 946-47 (3d Cir. 2008]I{A line with her finding that [the
claimant] only had ‘moderate limitations with tability to maintain oncentration, persistence
and pace,” the ALJ included in her hypothetical thatindividual be limited to ‘simple, routine
tasks’ and that he avoid noise extremes and bright or suliglet changes. Because the
hypothetical was adequate, the atonal expert's testimony garding other work provided
substantial evidence for the ALJ’s conclusionChambliss v. ColvinNo. 13-6853, 2015 U.S.
Dist. LEXIS 83443, *24-25 (D.N.J. June 26, 2015)ccArdingly, the Court finds that the VE’s
testimony represented substantial evice on which the ALJ properly relied.
V.  CONCLUSION

For the reasons set forth above, | find thatAlhLJ’s decision was supported by substantial
evidence in the record. Accordingly, the ALJ&sctsion is affirmed. Arappropriate Order shall

follow.

Dated: January 21, 2016
/s/ The Honorable Freda L. Wolfson

United States District Judge
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