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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OFNEW JERSEY

MALIBU MEDIA LLC,
Plaintiff, : Civil Action No. 14-5265 FLW) (DEA)
V.
MEMORANDUM OPINION

JOHNDOE SUBSCRIBER :
ASSIGNEDIP ADDRESS69.142.20.239,

Defendans.

ARPERT, Magistrate Judge.

This mattercomesbeforethe Court on anotion by Plaintiff, Malibu MediaLLC
(“Plaintiff”) , to strike Defendant’saffirmative defensesk-or the reasons belowlaintiff's motion
is denied

FederalRule ofCivil Procedurd 2(f) provides that[tlhe courtmaystrikefrom a
pleadinganinsufficientdefenseor anyredundantimmaterial,impertinent or scandalous
matter.” Fed.R. Civ. P.12(f). Motionsto strike, asageneramatter,arehighly disfavored.
Bristol-Myers Squibb Cov. IVAX Corp, 77F. Supp. 2d 606, 61@.N.J.2000);J & A Realtyv.
City of AsburyPark, 763F. Supp. 85, 87D.N.J. 1991). As onecommentatohasnoted thisis
“becaus®f theirsomewhatilatory andoftenharassingharacter.” 5CWright & Miller, Fed.
Prac.& Proc.Civ. § 1381(3d ed.). Neverthelessan appropriatenotionmay“savetime and
expense’by clearingawaypleadingghat“will not haveanypossible bearing on the outcowfe

thelitigation.” Garlangerv. Verbeke 223F. Supp. 2d 596, 60@.N.J.2002).
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“[T]he Third Circuit hasinstructedthatadistrict court ‘should nograntamotionto
strike adefensainlesshe insufficiencyof the defensés clearlyapparent.”NewbornBros. Co.,
Inc. v. Albion Eng'g Cq.299 F.R.D. 90, 98D.N.J.2014) (quotingCipollonev. Liggett Group,
Inc.,, 789 F.2d 181, 188 (3dir. 1986). An affirmativedefensas insufficientif “it is not
recognizedasadefensdo thecauseof action.”F.T.C.v. Hope Now Modificationd,LC, No. 09-
1204, 201WL 883202at*2 (D.N.J.2011) Quoting Tonka Corpv. RoseArt Indus.,Inc., 836
F. Supp. 200, 217 (D.N.J.1993)Pn thebasisof thepleadingsalone,“an affirmative defense
canbestrickenonly if thedefenseasserteadould not possiblpreventrecoveryunderany
pleadedor inferablesetof facts.” I1d.

A courthas“considerable discretionh deciding a Ruld 2(f) motion. Jonesv. United
States.No. 10-3502, 2012VL 2340096at*2 (D.N.J.June 18, 2012). Aotionto strike
affirmativedefensesvill “usuallywill bedeniedunlesstheallegationshave no possibleslation
to the controversgndmay causeprejudiceto one of theparties,or if theallegationsconfuse the
issues’ Tonka Corp,.836F. Supp.at217. Notably, “evenwherethechallengednaterialis
redundantimmaterial,impertinent,or scandalousamotionto strike should not bgranted
unless theresencef the surplusagevill prejudice thedversegarty.” SeeHope Now
Modifications,No. 09-1204, 2011IVL 883202 at *1.

Plaintiff challengeghe followingaffirmative defenses:(1) failure to stateaclaim upon
whichrelief canbe granted;(2) non-infringement(3) infringementwasnotcausedy a
volitional actattributableto Defendant{4) failure to include indispensablgarty, (5) one
satisfactiorrule; (6) uncleanhandsy7) misuseof copyright;(8) unconstittionally excessive
damages(9) doctrine ofdeminimisnon curatlex; (10) innocentnfringement;(11)claimsare

barredby the Digital Millennium CopyrightAct; (12) waiver;(13) license,consent,



acquiescencd;l4)authorizeduse;(15)fair use;(16)failure to mitigatedamagesand(17) the
alleged downloadnevercompleted.

In its motion,Plaintiff goesthrougheachdefeng individually,arguingthateachshould
bestricken. However manyof Plaintiff's arguments focuargely on themeritsof thedefenses,
andnottheir sufficiency Forexampleasto theFirst Affirmative Defensgfailure to statea
claim), Plaintiff spends foupagesof its brief arguingthatits Complaintadequatelptatesa
claim uponwhichrelief canbegranted. Thatis not, however, the questitreforethe Court on
this motion. Ratherthe Court museévaluatewhether thelefensas onethatis recognizecasa
defensdo the causeof actionandwhethert canpossiblypreventrecoveryunder thdactspled.
Thedeferseof “failure to stateaclaim uponwhich relief canbegranted certainlymeetsthis
criteria. Anotherexamples with respecto the FourthAffirmative Defensgfailure to join an
indispensablgarty); Plaintiff argueghatthere“hasbeennofailure to join anindispensable
party” because@nyallegedjoint tortfeasoiis not indispensableECFNo. 19-1 at 18-19.
Plaintiff similarly takesissuewith the Twelfth Affirmative Defensg(waiver), arguingthatthe
allegationswith respecto thedefenséare demonstrablyalseandmadewithoutanyfactual
basis.” Id. at 15. Theseargumentgo to themeritsof thedefensesnot thesufficiency.

FurthermorePlaintiff challenges number oflefensessbeinginadequatelyled.
However,FederalRule of Civil Procedur8(c) requiresonly thatDefendanaffirmatively statea
defensdo theclaimsin the Complaint; the pleading standaetforth in Bell Atlantic Corp.v.
Twombly 550U.S.544 (2007)andAshcroftv. Igbal, 556U.S.662 (2009)which requiresa
partyseekingelief to plead“sufficient factualmatter,acceptedstrue,to ‘stateaclaimto relief

thatis plausible onts face,” does not applyo affirmative defenses See Hope Now



Modifications,No. 09-1204, 201IVL 883202at*3. Thus,Plaintiff's argumentsn thatregard
have namerit.

Finally, andperhapsnostimportantly,Plaintiff has notdemonstratethatit will be
prejudicedf theseaffirmative defensesrenotstricken See Schwarzkopf Technologies Carp.
IngersollCutting Tool Co., 820F. Supp. 150, 15{D. Del. 1992)(Evenwhereadefensas
insufficient,redundantimmaterial,impertinent,or scandalous, motionto strikeis disfavored
unless th@resencef thatdefensewill prejudice thedverseparty.);HopeNow Modifications
No.09-1204, 201IWL 883202at*1 (“[A] motionto strike should not bgrantedunless the
presencef the surplusageill prejudice theadverseparty.”); seealsoWright & Miller, supra
(“[E]ven whentechnicallyappropriateandwell-founded, Rulé 2(f) motionsoftenarenot
grantedn theabsencef a showingf prejudiceto the movingparty.”). While thepartiesin this
actionwill, of course peentitledto seekdiscoveryrelatedto theaffirmative defensesnone of
theaffirmative defensesresounrelatedto the basidactsof thecasethatthey wouldallow
Defendanto seekdiscoverybeyond the scope @fhatis typically permitted.

In sum, the Court findthatPlaintiff hasnotestablishedhattherelief soughtis
warranted.Plaintiff's motionto strike Defendant’saffirmative defensess denied. An

appropriateédrderaccompaniethis Opinion.

/s/ DouglasE. Arpert
DOUGLASE. ARPERT
United StatesMagistrateJudge




