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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OFNEW JERSEY

WEMA HOOVER,

Plaintiff : Civil Action No. 14-5786 (MAS) (DEA)
V.
: MEMORANDUM OPINION &
PHILIP A. BESLER et al., : ORDER

Defendants.

ARPERT, Magistrate Judge.

This mattercomesbeforethe Court on anotion by Plaintiff to amendthe complaint
andon Plaintiff’'s informal applicationto compeldiscovery. With regardto themotionto
amendPlaintiff seekdeaveto addto this actionthreenew defendant€arolBri, LLC, Besler
& Co., andMichael Mullaugh,andto include additionahllegationdbaseduponfactslearned
sincethefiling of the Complaint. DefendantsPhilip Besler(“Besler”), Brijon Management
& EmployeeleasingServices)nc. (“Brijon”), andthe AdministrativeCommitteefor the
Brijon Managemen& EmployeeleasingServices)nc. EmployeeStockOwnershipgPlan(the
“Committee”) (collectively,“Defendants”)havepartially opposed the motiork-or the

reasonselow,Plaintiff’'s motionis grantedn partanddeniedin part.
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|. BACKGROUND!?

Thisis anactionunderthe EmployeeRetiremenincomeSecurityAct of 1974
(“ERISA”), 29 U.S.C. 8§ 100%t seq., againstBesler,Brijon, andthe Committee One
defendant, th&rijon Managemen& EmployeeleasingServices)nc. EmployeeStock
OwnershipPlan(the“ESOP”), wasdismissedrom this caseon June 30, 20152CFNo. 48.

Plaintiff is aformeremployeeof Brijon andproposediefendanBesler& Co.,and
wasa participantn theESOP. Sheallegesthatin or about 2011Besler,Brijon andthe
Committeebreachedheir fiduciary duties undeERISA, specifically29U.S.C.8 11044)(1),
by causingthe ESOPto sell all of its holdingsin Brijon stockfor anamountthatwas
substantialljessthanthe stock’sfair marketvalue(referredto hereinasthe“2011
Transaction”) ECFNo. 1, Countl. As aresult,sheallegesparticipantan theESOP
receivedessthantheywereentitledto uponterminationof theESOP. The Complaintfurther
allegesthatthesaleof thestockfor lessthanadequateonsiderationwasa prohibited
transactiorunderERISA, 29 U.S.C. 88 1106(alb). 1d., Countll.

Accordingto the proposedmendedComplaint,Brijon andits affiliate companies
adopted th&SOPiIn 2002andappointedPhilip BeslerasTrusteeandmemberof the
Committee. Aboutthatsametime, the ESOPpurchased 100% d@rijon’s stockfrom Philip
Besler. Thestockwaspurchasedn exchangdor a promissory noteiith atenyearterm. As
partof thistransactionBrijon enterednto anagreementith Philip Beslerunderwhich
Brijon would paypremiumsof $2million peryearoverfive yearsfor alife insurance policy
for Besler. Beslerwasto repaythepremiumsor grantanirrevocableassignment of policy

fundsto Brijon, butit is allegedthatnorepaymentvasevermade.

! Thefactshereinarederivedfrom Plaintiff's proposeddmendedComplaintunlessotherwisespecifiedanddo
notrepresenanyfactualfindingsof the Court.



Also aspartof the 200ZESOPtransactionPhilip Beslerenterednto anemployment
agreementvith Brijon pursuanto which hebecamenofficer at Brjion andreceived‘a large
annualsalary,andsubstantiatieferredcompensation.” ProposéanendedComplaint § 29.
It is allegedthat Besleractedon behalfof Brijon with respecto both oftheseagreementsit
is furtherallegedthatBesler(actingon behalfof Brijon) amendedis deferredcompensation
agreemenin 2003to substantiallyincreasehis deferredcompensation.

Pursuanto certainotheragreementsnteredinto in or around 2002 mployeef
variousaffiliate companiebecameemployee®f Brjion. Brjion receivedfeesfrom Besler&
Co. (“BeslerCo”) pursuanto thesemanagemenrdervicesandemployedeasingagreements.
BeslerCas describedn the AmendedComplaintasaNew Jerseycorporatiorandsponsor of
the ESOP. It allegedlyhadthe authorityalongwith Brijon, to appoint theeSOP’sTrusteeas
well asthe Committeemembers.The proposedAmendedComplaintallegesthat Phiip
Besler‘negotiated’andexecutedheagreemendn behalfof bothBrijon andBeslerCo.
ProposedAmendedComplaint § 23 (quotatiomarksin original).

SeparatenanagemendervicesandemployedeasingagreementbetweerBrjion and
anaffiliate wereenterednto in or about 2003. The proposeddmendedComplaintdescribes
a Busines$lanagemenfAgreementgeffectiveasof Augustl, 2003 betweerBrijon andan
affiliate pursuanto which, among other thingBrijon agreedo lend Philip Beslerup to $4
million. At thesametime, Brijon alsoenterednto an EmployeeleasingServicesAgreement

with thataffiliate, underwhich theaffiliate paid Brijon afeefor employedeasingservices.

2 The proposeddmendedComplaintstatesheseagreementwereeffective August1, 2003,but Plaintiff in her
papersaswell asthe proposeddmendedComplaintitself sometimesgefersto thetime periodof these
agreementas2004 sothedatetheywereactuallyexecuteds unclear The Courtrefersto theseagreementat
timesasthe“2003/2004agreemerst.”



Accordingto the proposedmendedComplaint,the value oBrijon at thistime,
whosewasstockpurchase@ndownedentirelyby theESOP wascomprised of payments due
from Philip Beslerfor theloanandlife insuranceandpayments duéom theaffiliate
companiesinderthe aforementionedbusinessnanagemersandemployedeasng agreements.
Plaintiff allegesthattheaffiliate companieshatwerepartiesto the managemestervices
agreementbave notmadeall payments due Brjion. It is furtherallegedthat Philip Besler
is responsibléor this non-payment.

Theproposed MmendedComplaintallegesthatin 2008,Philip BeslerandBeslerCo
settledalegalactionallegingMedicarefraud by payingthe United States$2.875million.
Plaintiff allegesthatthis settlementvasamongthereasonshat Beslermadethedecisionto
discantinueandterminatethe ESOPeffectiveJuly 2009. While Besleradvisedparticipants
thatthe value of th&SOPhadbeenadverselyaffectedby the economic downturandthese
stepswerebeingtakento prevent future erosion @f value,Plaintiff contendghis wasnot
true Sheallegesin the proposedmendedComplaintthatthe value oBrijon stockwould
not havebeenaffectedby therecessiorbut, rather,waslargelybasedonthevalue of thdoan
betweerBeslerandBrijon.

MichaelMullaughwasappoirted as“temporaryindependentrustee”of the ESOPfor
the purposes of the 20TtansactionMullaughhadactedin this capacityoncebeforein or
about 2004 .At thattime, he approved aeriesof transactionsincludingBrijon’s agreement
to loanupto $4 million to Philip Besler. In 2011, Mullaugh approved tisaleby the ESOP
of its Brijon stockto CarolBri, LLC (“CarolBri”) for $468,000. Accordingp the proposed

AmendedComplaint,CarolBriis aNew Jerseycorporation ownedolelyby Philip Besler. It



allegesthatBeslercreatedCarolBrifor the sole purpose of purchasing E@OP’sstock
holdings.

Plaintiff allegesthat Mullaughfailed to conduct dueliligencein approving the 2011
Transactiorand,further,relied uponan unreliableappraisabf Brijon’s stockthatwas
preparedn 2009. Among otherthings,Plaintiff allegesthattheappraisadid not properly
accounffor Brijon’s liabilities under thedeferredcompensatiomagreementvith Philip Besler,
anyloanto Philip Beslerunder the 2003/2004eeementsor Brijon’s claimsfor unpaid
managemergervicedees As aresult it is allegedthat Mullaugh approved thgaleof the
ESOP’sstockfor significantlylessthanmarketvalue.

In additionto manyof thefactsdetailedabove which Plaintiff alegesshelearned
only through discoverin this action,the proposedmendedComplaintseekgo addthree
defendantsCarolBri, BeslerCoandMichael Mullaugh.

[I. Analysis

A. Motionto Amend

Pursuanto FederalRule ofCivil Procedurd5(a),“a partymayamendts pleadng
only with the opposingarty’s written consent or the courtisave”and*[tjhe court should
freely give leavewhenjusticesorequires."Thedecisionto grantleaveto amendrestswithin
the soundliscretionof thetrial court.Zenith Radio Corp. v. Hazeltine Research Inc., 401
U.S. 321, 330 (1970)n determiningamotionfor leaveto amend,courts consider the
following factors:(1) unduedelayon thepartof theparty seekingo amend;(2) badfaith or
dilatory motive behindtheamendment(3) repeatedailure to curedeficiencieshrough

multiple prioramendmentg4) undue prejudicen the opposingparty; and/or(5) futility of



theamendmentSee Great Western Mining & Mineral Co. v. Fox Rothschild LLP, 615 F.3d
159, 174(3d Cir. 2010) (quoting~oman v. Davis, 371U.S.178, 182 (1962)).

Here,Defendantsarguethatcertainof theamendmentsoughtby Plaintiff arefutile.
Specifically,theycontendthatto theextentthatthe proposeddmendedComplaintseekgo
assertany claimsrelatingto actionsor inactionghattook placeprior to Septembed.8, 2008
(i.e, six yearsprior to thedatePlaintiff filed this action),suchclaimsaretime-barred.
Defendantgio not, however, oppose the addition ofttireenew defendantsto the extent
thatanyclaimsagainsthem”arenottime-barred. ECF44at 1, n.1.

An amendmenis futile if it “is frivolous oradvancesclaim or defensehatis legally
insufficient onits face.” Harrison Beverage Co. v. Dribeck Imp., Inc., 133 F.R.D. 463, 468
(D.N.J.1990)(internalquotationmarksandcitationsomitted).To evaluatefutility, the
District Courtuses‘the samestandardf legal sufficiency” asappliedto amotionto dismiss
under Rule 12(b)(6hanev. Fauver, 213 F.3d 113, 118dCir. 2000). To determindf a
pleading would survive a Rule 12(b)(6) motion, the Court racsgptall factsallegedin the
pleadingastrue anddrawall reasonabléenferencesn favor ofthe partyassertinghem.Lum
v. Bank of Am., 361 F.3d 217, 22@d Cir. 2004).“[D]ismissalis appropriate onl¥f,
acceptingall of thefactsallegedin the [pleadinghstrue, thep[arty] hasfailed to plead
‘enoughfactsto stateaclaimto relief thatis plausible onts face[.]” Duran v. Equifirst
Corp., Civil Action No. 2:09¢v-03856, 2010VL 918444, *2(D.N.J.March12, 2010)
(quotingBell Atl. Corp. v. Twombly, 550U.S.544, 570, 127 S.Ct. 195567 L.Ed.2d 929
(2007)). Pusuccinctly,theallegedfactsmust besufficientto “allow[ ] the courtto drawthe
reasonablénferencethatthedefendants liable for the misconducalleged.”Ashcroft v.

lgbal, 556U.S.662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009}eterminingutility,



the Court considers only tideading,exhibitsattachedo the pleadingmatiersof public
record,andundisputedly authentic documeift$he party’s claimsarebaseduponsame. See
Pension Benefit Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 119@d Cir. 1993).

Plaintiff's Proposed Amended Complaadteges variousbreache®f fiduciary duty
and/orco-fiduciary duty claimsunderERISA. As such theseclaimsaregovernedy the
limitations periodssetforth in ERISA 8§ 413, 29 U.S.C 8§ 1113. Thsectionprovidesthat

No actionmaybecommencedinderthis sulzhaptemwith respecto a

fiduciary’s breachof anyresponsibility, dutyor obligationunderthis part, or

with respecto aviolation of this part,aftertheearlierof —

(1) six yearsafter (A) thedateof thelastactionwhich constitutedapart of the

breachor violation, or(B) in thecaseof anomission, theéatestdateonwhich

thefiduciary could havecuredthebreachor violation, or

(2) threeyearsaftertheearliestdateonwhich the plaintiff hadactual

knowledge of thdéreachor violation;exceptthatin thecaseof fraudor

concealmentsuchactionmaybe commenceahot laterthansix yearsafterthe

dateof discovery okuchbreachor violation.
29 U.S.C. §1113.

As Plaintiff concedeswhile the proposedmendedComplaintfocusegprimarily on
the 2011 Transactioit, alsoallegesthatcertainprior transactiongsuchasanagreemenin or
about 2003 pursuai which Brjion agreedo lend Besler$4 million) involvedbreache®f
fiduciary duties undeERISA. Plaintiff contendsherclaims relatingto suchtransactionsre
timely by applicationof the“fraud or concealmentéxceptionwhich permitsaclaimto be
commencedvithin six yearsafterthedateof discovery of d@reach.Id. In effect,§ 413’s
“fraud andconcealmentexceptiomappliesthefederalcommonlaw discoveryrule to ERISA

breachof fiduciary duty claims. Kurzv. Philadelphia Elec. Co., 96 F.3d 1544, 155&d Cir.

1996).



A statuteof limitations defensas an affirmative defensehata defendant must usually
pleadin hisanswer A plaintiff is notrequiredto pleadin a complainfactssufficientto
overcomeanaffirmative defense Schmidt v. Skolas, 770 F.3d 241, 249-513d Cir. 2014).
Onlyif “thetime allegedin thestatemenbf aclaim showsthatthe causeof action hasnot
beenbroughtwithin the statuteof limitations’ will a complainfail to survivel2(b)(6)
scrutinyand, thus, beonsideredutile for the purposes of aotionto amend Id. at 249;
Robinson v. Johnson, 313 F.3d 128, 134-33d Cir. 2002) (If thebaris notapparenbn the
faceof thecomplaint,thenit maynotafford the basidor adismissalof the complaint under
Rule12(b)(6).” (quotingBethel v. Jendoco Constr. Corp., 570 F.2d 1168, 1178d Cir.
1978)).

TheThird Circuit hasstated in thecontextof the commonaw discoveryrule, that
when“the pleading does naoevealwhenthelimitations periodbeganto run ... thestatuteof
limitations cannotustify Rule 12dismissal.” Barefoot Architect, Inc. v. Bunge, 632 F.3d
822, 8353dCir. 2011). Importantly, a coutinay notallocatethe burden of invoking the
discoveryrule in away thatis inconsistentvith therule thataplaintiff is notrequiredto
plead,in acomplaint,factssufficientto overcomeanaffirmativedefense.” Schmidt, 770 F.3d
at251. Neverthelessan thecontextof 8 413, whereaplaintiff is invoking the“fraud or
concealmentéxceptiontheThird Circuit hasheldthatfactssupportingapplicationof the
exceptionshould bepledin thecomplaint. See Ranke v. Sanofi-Synthelabo Inc., 436 F.3d
197, 204(3d Cir. 2006)(affirming 12(b)(6)dismissalandrejectingtheargumenthat
discoverymayrevealfactsto support‘fraud or concealmengxception”andnotingthat*[tjo
theextentthatanymisleadingcommunicatiordid occur,or wasbelievedto have occurredt

should havdeenpledin thecomplaint,butit wasnot”).



Applying the principles above, the Court conclutteg only oneclaim? on thefaceof
the proposedmendedComplaintfalls outside of thesix yearlimitationsperiod of 8 413(1)
andis, thereforefutile. In § 68(R) of the proposedimendedComplaint,Plaintiff contends
that Mullaughbreachedisfiduciary duty by approving‘a seriesof transactions ohehalfof
the ESOPin 2004, includinganagreemenby Brijon to loanupto $4 million to Philip
Besler.” ProposedmendedComplaintat 69(R). While therearebaldallegations
throughout the complairthatDefendantsconcealedvariousagreementandactionsfrom
Plaintiff andotherPlanparticipantsthereareno factualallegationsletailingany steps
undertakerby Defendantso concealtheallegedbreache®f fiduciary duty. Thus, the Court
finds thatthefraud or concealmenéxceptionto § 413 does naiperateo savethis claim.

Consequently, the Countill grantPlaintiff's Motion to Amendthe Complaintvith
two exceptions Themotionis deniedasto theclaimin 69(R). Themotionis further
deniedwith respecto theextentit purportsto bring claimsagainsttheESOR astheESOP
hasbee previouslydismissedrom thisaction SeeECFNo. 48.

B. Discovery Dispute

A disputehasarisenbetweenthepartiesregardingthescopeof discoveryin two areas.
First, thepartiesdisagreeasto whetherPlaintiff is entitledto discoverywith respecto the
seriesof 2003/2004greementsSecond, theartiesdisagreeasto whetherPlaintiff mayseek
discoveryregardingMullaugh’sreview of theseagreementsDefendantsfirst objectionto
the production othesedocumentss thattheyarenotrelatedto allegationsn the original

complaint. Thatargumentasbeenrenderednootin light of theCourt’sdecisionon

3 It would havebeenhelpful to the Courtandperhapsadvantageou® Defendantspositionfor Defendantgo
haveidentified eachclaim thattheycontends futile andthe datetheybelieveeachsuchclaim accrued.Rather,
Defendantargueonly that“all claimsarisingprior to Septembef8,2008” arefutile, anddo not specifically
identify to which claimstheyrefer.



Plaintiff's motionto amendthecomplaint. DefendantgurtherarguethatPlaintiff is not
entitledto discoverybecauséerallegatonsarespeculativeandinformationregarding
paymentowedto Brijon canbeobtainedfrom Brijon’s financial statements.

It is well establishedhatthe scope ofliscoveryin federallitigation is broad.See Fed.
R. Civ. P.26(b)(1). Partiesmayobtaindiscoveryregardingany nonprivilegedmatterthatis
relevantto anyparty'sclaim or defense.ld.; see also Pearson v. Miller, 211 F.3d 57, 653d
Cir. 2000). Relevancys definedas“any matterthatbearson, or thatreasonably coultkadto
othermattersthatcouldbearon,anyissuethatis or maybein thecase...” Fed.R.Civ.P.
26(b); see also Oppenheimer Fund, Inc. v. Sanders, 437U.S. 340, 351, 98 S.Ct. 2380, 2389,
57 L.Ed.2d 253 (1978);ugosch v. Congel, 218F.R.D.41, 44 (N.D.N.Y.2003}[tjo be
relevanttherequesfor informationmust bégermane’to thesubjectmatterof theclaim,
defense®r counterclaimsthough nonhecessarilyimited by suchpleadingsandis not
controlledby whetherit will beadmissibleattrial”’). Moreover,information soughtby the
partiesneednotbeadmissibleattrial if it is “reasonablycalculatedto leadto discovery of
admissiblesvidenceFed.R. Civ. P. 26.

While the scope ofliscoveryis undoubtedly broad, tHeederalRulesalsoprovidethat
a Court‘mustlimit the frequency oextentof discovery otherwisallowed” if it concludes
that: (1) the discovery sougl cumulativeor duplicative,or canbe obtainedirom some
other sourcéhatis moreconvenientlessburdensome, dessexpensive(2) the paty seeking
discoveryhashadampleopportunityto obtain thanformationby discoveryin theaction;or
(3) the burden oexpensef the proposediscoveryoutweighsts likely benefit.Fed.R. Civ.
P. 26.Further,“the Courthasa responsibilityo protect privacyandconfidentialityinterests”

and“hasauthorityto fashion asetof limitationsthatallow asmuchrelevantmaterialto be
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discoveredaspossible ..while preventingunnecessarintrusionsinto legitimateinterestghat
maybeharmedby the discoveryof materialsought.”Schmulovich v. 1161 Rt. 9 LLC, 2007
U.S.Dist. LEXIS 59705,at *3-4, 2007WL 2362598 (D.N.J.2007%ee also Pearson, 211
F.3dat 65; Fed.R. Civ. P.26(c).

Rule 37(ajpllowsapartyto file amotionto compeldiscoverywherethe opposing
partyfails to responcadequatelyo a document request propounded purst@Riule 34.Fed.
R. Civ. P. 37.Ultimately, it is within thediscretionof the Courto granta motionto compel
disclosurgor goodcauseshown. In re Cendant Corp. Sec. Litig., 343 F.3d 658, 66@d Cir.
2003).

The Court, having grantedli&ntiffs motionto amend finds thatPlaintiff is entitledto
discoveryregardingthe 2003/2004greements light of theallegationan the Amended
Complaint. As Plaintiff contendstheseagreementarenotdiscussedn the 2009 valuation
reportthatwasrelied uponin the 2011Transactionput incomeandliabilities resultingfrom
theseagreementmayhavehadaneffectonBrijon’s value. As such, theagreemets and
theirtermsarerelevantto theallegationsn this action.

However,the Court findghatPlaintiff is notentitledto discoveryregarding
Mullaugh’s 2004review of theagreementsThe CourthasdeniedPlaintiff leaveto amend
hercomplaintto asserta claim that Mullaugh approved the 2003/20@4nsactionsvithout
adequaténvestigation As such, the Court finds nmasisin this casefor discoveryinto
Mullaugh’sreviewof theagreements.

[11. Conclusion and Order

The Court havingconsideredhe paperssubmittedpursuanto FederalRule ofCivil

Procedure 78&ndfor thereasonsetforth above;
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IT IS onthis 5" day ofOctober,2015,

ORDEREDthatPlaintiff's motion[ECF No. 40] for leaveto file anamended
complaintis grantedn partanddeniedin part; andit is further

ORDEREDthatPlaintiff shallfile anamendeaomplaintin conformancevith this
Opinion nolaterthan14 daysfrom thedateof this Order;andit is further

ORDEREDPIaintiff's informal applicationto compeldiscoveryis grantedn partand
deniedin part andit is further

ORDEREDthatPlaintiff mayseekdiscoverywith respecto the 2003/2004
agreementdut notasto Mullaugh’sreviewof thoseagreements

s/ Douglask. Arpert
DOUGLASE. ARPERT,U.S.M.J.
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