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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

HARBORTOUCH PAYMENTS, LLC
flk/a UNITED BANK CARD INC.

Plaintiff, : Civil Action No. 14-6049 (EW)
V.

MEMORANDUM OPINION
DENALI STATE BANK,

Defendant.

WOLFSON, District Judge.

This is a breach of contraatteon broughty plaintiff HarbortouchPayments, LLC,
(“Plaintiff) againstDenali State Bank (“Defendant?) Presentlybefore the Courdre the
following: (1) a motion by Plaintiff for angliminary injunction; and (2) Defendant’s motion to
dismiss pursuant to Federal Rule of Civil Procedure 12(b)(2) for lack of persosdigtion or,
in the alternative, dismiss the matter in favor of arbitratiéor the reasoniselow,Defendant’s
motion is granted and Plaintiff's motion is denied
|. BACKGROUND

Plaintiff is a provider of merchant servi¢capecifically,”Point of Sale”systems,
electronic cash registers and credit card processing terminals. Com@Idirtiff enters into
agreementwith merchantgreferred to herein at times as “Merchant Agreementspyovide

these services on an ongoing basiks.

! This matter was recently reassigned to the undersigned upon the retioéthenHonorable Joel A. Pisano,
United States District Judge.
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In the couise of its business, Plaintéso entersnto referral agreementsith other
businesses who can refer merchdngs, potential clientsto Plaintiff. 1d. Defendanta bank
located in Fairbanks, Alaskantered into such an agreemerith Plaintiff's predecessor, United
Bank Card Inc(“United Bank Card”) Id. at § 2, 6-7. Plaintiff and United Bank Card merged on
March 27, 2014. Plaintiff was the surviving corporation of the merger and asseitssthat
therefore, party to the relevant agreeméyteperation of law. ECF No. 13 at § 6; ECF No. 15
at 9.

The partiesnitially entered into a “Referral Bank Agreeme(ifie “RBA”) on December
21, 2006.1d. at T 6. Thereafter, the parties entered into a Financial Institution Agre@heen
“FIA”), which became effective November 30, 201@. at § 7. The RBA and FIA contain the
same relevant provisions, and it is alleged that Defendant is equally bound under both
agreementsThe complaint, andtherefore the Court herein, refers to the RBAdaFIA
collectively as the “Agreemerit

The Agreement “required Defendant to use its best efforts to locate, imtest refer
potential merchants to Plaintiff.Id. at § 9. Defendant made a number of referrals to Plaintiff
that ultimately resulteth Merchant Agreements betweeariousmerchang and Plaintiff. See
id. at 1 1838. In return for its referrals, Defendant received commissions and onfgsidgal
paymentdrom Plaintiff. 1d. at § 10, 13. The Agreement terminated November 13,24fter
Defendant gave notice to Plaintiff of its intention not to renew the Agreertterat § 7.

The complaint alleges that beginning in or about April 28&¢eraimerchants with
whom Plaintiff hadentered intdMerchant Agreements cancelled thacaunts with Plaintiff
According to Plaintiff, the cancellations occuriater Defendant referred the merclsatt

another service provider. Compl. Y 17-Fhe complaint specifically references the following



five accounts:(1) The Electrician LLCwhich accountedbr anaverage monthly revenue to
Plaintiff of $233.67;(2) 40-Mile Air Ltd., with average monthly revenue of $1,008.(BRWR
Air Inc., with average monthly revenue of $671.00;Industrial Service Corp., with average
monthly revenue of $525.83; afis) Hompesch & Evans, APC, with average monthly revenue
of $586.72.

Plaintiff alleges that Defenddstactions constitutka breach of certaiprovisions in the
Agreement prohibiting Defendant from soliciting and converting Plaintiff' schnts and from
engaging in conduct imposing financial risk or undue economic hardship on Plaintiffr tbade
Agreement, itvasan “Event of 2fault’ for Defendant to “engage[] in activities which may
impose financial risk ... or which result in undue economic hardship and/or damage to the
goodwill” of Plaintiff. Agreement 8§ 7.3. Itis also an Event @f&ult for Defendant “to make
any attempt to convert any Merchant from [Plaintiff] to any other entitippeing services
similar to [Plaintiff].” Id. Further, the Agreement provides thfter termination of the
Agreement, thé[Defendant] will not solicit any Merchant to terminate a Merchant Agreement
for any reason after termination of this Agreement.”

At the time of the filing of the complaint, &htiff had 118 active and 6 seasdnal
merchant accountbathad beemeferred by Defendantd. at  41. According to Plaintiff, these
merchants have a relationship with Defendants, and Plaintiff fears Defentlaeiek to convert
these merchants to a different service provider.

The Agreement contains an arbitration provision, which provides that “[a]ny di@pute
claim arising out of, or in connection with this Agreement will be settled by final adehgin

arbitration to be held in New Jersey ircadance with the commercial rules of the American

2 Seasonal accounts are those that are temporarily inactive but are reactivatechdurirginess season. Compl
63.



Arbitration Association.” Agreement, § 10.13. In accordance with this provision, Rlhati
initiated an arbitration proceeding against Defendant.

The Agreement also contains a forum selection clause designating the “fecktast o
courts of New Jersey” as the forum for adjudicating any disputes ‘@osift] of or in
connection” with the reement Agreement, 8 10.7Plaintiff commenced thestant mattem
New Jersey state court, and it was subsequently removed to this Court. IndhidPdaintiff
seeksan injunction prohibiting Defendant “from soliciting and converting” the remaining 124
merchants and from “engaging in other activities that maypgapinancial risk and undue
economic hardship and/or damage the goodwill of Plaintiff” as well as compgndatmages
“to the extent the same are not addressed” in the pending arbitr&@ampl. at p. 11.

[1. ANALYSIS
1. Personal Jurisdiction

Deferdants moves for dismissal under Federal Rule of Civil Procedure 12(b)(2), arguing
thatthe Court lackpersonal jurisdictiomver Defendant, a bank chartered in Alaska with its
principal place of business in Alaska. Defendant argues that it has insuificrgacts with the
State of New Jersey for the Court to exercise jurisdiction.

Where, as here, a federal court has diversity jurisdiction pursuant to 28 U.S.C. § 1332, a
“federal district court may assert personal jurisdiction over amesitdent of thetate in which
the court sits to the extent authorized” by that state’s lgisher v. Teva PFC SRR12 Fed.
Appx. 72, 75 (3d Cir. 2006) (quotirRyovident Nat'l Bank v. Cal. Fed. Sav. & Loan Ass8t9
F.2d 434, 436 (3d Cir. 1987)). To that end, e Jersey LondArm Statute grants jurisdiction
over non-residents to the full extent of the Due Process Clause of the UnitedCStagggution.

Miller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 96 (3d Cir.2004) (citing N.J. Court Rule 4{d}).



Under the Due Process Clause of the Fourteenth Amendment, a federal courtdres pers
jurisdiction over a non-resident defendant only where the defendant has “certammini
contacts with [the forum] such that the maintenance of the suit does not offend ‘traditiona
notions of fair play and substantial justicé?fovident Nat'l Bank819 F.2d at 436—37 (quoting
Int'l Shoe Co. v. Washingtp826 U.S. 310, 316, 66 S.Ct. 154, 90 L.Ed. 95 (1945)).

Two types of personal jurisdiction exist: general and spetiiticopteros Nacionales de
Colombia S.A. v. Hal466 U.S. 408, 414, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984). Not long ago,
the Supreme Court refined the standard for finding general jurisdictDaimler AG v.
Bauman--- U.S.---, ---, 134 S.Ct. 746, 751, 187 L.Ed.2d 624 (2014). Accordirigptaman
general jurisdiction refers to a court's power to “hear any and all clairasishg@n oubf state
entity or person when its “affiliations with the State are so continuous andhsystas to render
[it] at home in the forum state.ld. (internal quotation marks and citation omitted) (emphasis
added). By contrast, specific jurisdiction exists when the plaintiff's clagesaout of the
defendant's activities within the forum such that the defendant cogloinaaly anticipate being
haled into the state's courtéetrotex Certainteed Corp. v. Consl. Fiber Glass Prods, T».

F.3d 147 (3d Cir.1995). Whernjwisdictional defense is raised, “the plaintiff bears the burden
of establishing with reasonable peaudiiarity sufficient contacts between the defendant and the
forum state to support jurisdictionProvident Nat'l Bank v. California Federal Sav. & Loan
Assa@., 819 F.2d 434, 437 (3d Cir. 1987) (citi@ghling v. St. George's School of Medicine,
Ltd., 773 F.2d 539, 542 (3d Cir.1985)).

In opposition to Defendant’s motioR|aintiff points to the forum selection clause in the
Agreementin support of its assertion that the Court may exercise personal jurisdiction over

Defendant. Persal jurisdiction is wavable, anda partycan give “express or implied consent to



the personal jurisdiction of the court” through a “variety of legal arrangemievttich include
forum selection clauses in agreements exedwdte partiesIns. Corp. of Ir., Ltd. v.

Compagne des Bauxites de Guinetb6 U.S. 694, 703, 102 S.Ct. 2099, 72 L.Ed.2d 492 (1982)
(quotingNat'l Equip. Rental, Ltd. v. SzukhegB75 U.S. 311, 316, 84 S.Ct. 411, 11 L.Ed.2d 354
(1964)) (internal quotation marks omittedh the instant matter, the pa$’ Agreement

provides that “[t]he exclusive forum and venue for the adjudication of any rightasaa
disputes arising out of or in connection with this Agreement shall be the fedérstiade courts

of New Jersey.” Agreement § 10.7.

It is well established that forum selection clause‘iprima facievalid and should be
enforced unless enforcement is shown by the resisting party to be ‘unreasonabléh@nde
circumstances.The Bremen v. Zapata Off-Shore Gf)7 U.S. 1, 10, 92 S.Ct. 1907, 32 L.Ed.2d
513 (1972). To show that a forum selection clause is unreasonable, the resisting party must
establish: “(1) that it is the result of fraud or overreaching, (2) that emf@nat would violate a
strong public policy of the forum, or (3) that enforeerhwould in the particular circumstances
of the case result in litigation in a jurisdiction so seriously inconvenient asutaréasonable.”
Cadapult Graphic Systems, Inc. v. Tektronix,,|88.F.Supp.2d 560, 564 (D.N.J. 2000) (quoting
Coastal Steel Corp. v. Tilghman Wheelabrator LT@9 F.2d 190, 202 (3d Cir. 1983)).

In their reply to Plaintiff’'s argument that the forum selection clause permits this<ou
exercise of personal jurisdiction over Defend@dfendantdvances theole argumenthat
Plaintiff should not be permitted to “benefit” form the forum selection claDefendantsserts
that the merger betwedmited Bank Card and Plaintiéfffected an assignméeraf the

Agreementand, althoughhe Agreement expressly permitted assignmentimyed Bank Card,

3 Because no party disputes the issue, the Court asswitlesut decidinghis issuethat the merger effected an
assignment



the Agreement required United Bank Card to provide notice to Defendant within 60 dayg of
assignment. RBI and FIA at § 10.Defendant states that Plaintiff failed to provide timely
notice andas a resujt‘cannot seek to benefit from the choice of forum language in the United
Bank CardDenali Agreement.” ECF No. 16 at 3. Notably, Defendant doeargue that
failure to provide notice invalidated any purported assignment or the AgreenefendBnt is
simply arguing that becauslainiff allegedly breached the Agreemént failing to provide
notice of an assignment within the 88y window it should not be permitted enforcethe
forum selection clause.

In support of its argument,ddendant citegusta single caselon Feingersh
Photography, Inc. v. Houghton Mifflin Harcourt Publ’'g Cblo. 13-2378, 2014 WL 716723
(E.D. Pa. Feb. 25, 2014). This case does not, however, support Defettdar®lintiff should
not “benefit” from the parties’ choice of forum. Tbas and, inparticular, the passage quoted
by Defendantstands for the unremarkable proposition that a plaintiff bringing a breach of
contract action must abide by the forum selection claas&inedn thecontractthatthe
plaintiff wishes to enforce. It does not support the proposition thattg whoallegedly
breachedh contract cannot “benefit” from the forum selection clauggainedn the contract
allegedly breached. In fackpn Feingersh Photographsupports precisely the opposite
conclusion.In thatcase, a breach of contract actitre district court enforced a forum selection
clause on motion of theéefendan{the allegedly breaching partsgthd transferrethe case to a
different venue.

The forum selection clause in the Agreement is unambiguous and Defendant has not

shown it to be unenforceable. Defendant, having agreed to litigate disputes under theeAgree



in this forum, the Court may exercise personal jurisdiction over Defendant. Bafenchotion
to dismiss under Rule 12(b)(2) is therefdemied.
2. Injunctive Relief

Defendant next argues this matter should be dismissed in fatr@arbitration that
Plaintiff has commencepursuant tahe arbitration clause in the agreement. Plaintiff counters
that the arbitration notwithstandinghias theability to seek injunctive relief from this Court.
Plaintiff is correct that district court has the authority to grant injunctive relief in an arbitrable
dispute, so long ake prerequisiteor such relief are satisfiedrtho Pharm. Corp. v. Amgen,
Inc., 882 F.2d 806, 812 (3d Cir. 1989). Defendant does not diBpaitgiff’s right to seek
injunctive relief,but rather contendbat the matter should be dismissstause Plaintiff cannot
show entitlement to the preliminary injunctive relefught. The Court, therefore, turns next to
Plaintiff’'s motion for a preliminary injunction.

“[A] preliminary injunction is an extraordinary and drastic remedy, onestinatld not be
granted unless the movant, by a clear showing, carries the burden of persiagierda v.
Precision Surgical, In¢423 Fed. Appx. 205, 208 (3d Cir. 2011) (quotingzurek v.

Armstrong 520 U.S. 968, 972, 117 S.Ct. 1865, 138 L.Ed.2d 162 (19¢74}) well-settled that a
party seeking a preliminary injunction mestabish the following: (1) a likelihood of success
on the merits; (2) that he will suffer irreparable harm if the injunction is deniethgBgranting
preliminary relief will not result in even greater harm to the nonmoving parti(4 that the
public interest favors such relieKos Pharms. Inc. v. Andrx Cor@69 F.3d 700, 708 (3d Ci
2004). All four factors must favor preliminary relietanin v. Tenafly515 Fed. Appx. 114, 117
(3d Cir. 2013) (citingouraco Products, Inc. v. Joy Plastic Enterg$s40 F.3d 1431, 1438 (3d

Cir. 1994). “Aplaintiff's failure to establisanyelement in its favor renders a preliminary



injunction inappropriate. NutraSweet Co. v. Vit—Mar Enters., Int76 F.3d 151, 153 (3d Cir.
1999) (emphasis supplied).

The Court finds at the threshdluht Plaintiff has failed to establish the element of
irreparable harm, which the Supreme Court has describédeagdditional prerequisite to
obtaining an injunctioi See Younger v. Harrig01 U.S. 37, 46, 91 S.Ct. 746, 751, 27 L.Ed.2d
669 (1971).In order todemonstrate irreparable haranplaintiff must show “potential harm
which cannot be redressed by a legal or an equitable remedy following”atreafthe
preliminary injunction must be the only way of protecting the plaintiff from hahnstant Air
Freight Co. v. C.F. Air Freight, Inc882 F.2d 797, 801 (3d Cir. 1989) (citieinberger v.
RomereBarcelq 456 U.S. 305, 312, 102 S.Ct. 1798, 1803, 72 L.Ed.2d 91 (1888jinental
Group, Inc. v. Amoco Chemicals Cqrf14 F.2d 351, 356 and n.9 (3d Cir. 1980))eparable
harm existonly when the injury is “of a peculiar nature, so that compensation in money
damages cannot atone for iGbadby v. Phila. Elec. C0639 F.2d 117, 121 (3d Cir. 1981)
(stating thatrreparable harm exists only when “damages are difficult to ascertain or are
inadequate”).Thus, thecrucialquestionhere is whethesibsent an injunctiomoney damages
would provide an adequate remedy at law for Plaintiff, ahgthvailability of adguate
monetary damages belies a claim of irreparable injufyadnk’s GMC Truck Ctr., Inc. v. Gen.
Motors Corp, 847 F.2d 100, 102 (3d Cir. 1988). The Court finds that money damages would
provide an adequate remedy for Plaintiff.

There are 124 mercharitsat were referred by Defendant that presently have accounts
with Plaintiff. Plaintiff claims that it would be irreparably harméd were to lose any of these
merchant accounts because “of the difficulty in ascertaining the monetaeyofdthe]lost

business.” ECF No. 6-1 at 1Plaintiff claims that it has a “relationship of trust” with each



merchant and that it would be difficult or impossible to regain any accountsdHast Id.
Plaintiff also allegesalbeit in a conclusory fashiotiat its reputation and goadll would suffer
if it lost merchantsld.

The heart of Plaintiff @argumentor an injunctions that it stands to loseerchantsand,
therefore, profits. Economic loss is not irreparable, as the harm flowingafrgrsucHoss is
compensable with may damagesThe Third Circuit has consistently held that economic injury
does not constitute irreparable harm necessary to support an award of injuneivé&esie.g,
Acierno v. New Castle Coun§0 F.3d 645, 653 (3diC1994) (“Economic loss does not
constitute irreparable harm....”). As both the Supreme Court and Third Circuit have noted, “it
seems clear that the temporary loss of income, ultimately to be recoveredotogssatly
constitute irreparable injury.Instant Air Freight 882 F.2dat 801 (quotingSampson v. Murray
415 U.S. 61, 90, 94 S.Ct. 937, 953, 39 L.Ed.2d 166 (196#)e possibility that adequate
compensatory or other corrective relief will be available at a later date, indihary course of
litigation, weighs heavily agast a claim of irreparable harmId.

Despite Plaintiff'sassertionso the contrary, there would appear to be no difficulty in
ascertainingompensatorgamagesere shouldefendant become liable to Plaintiff for the
alleged potentidharm In Instant Air Freight the Third Circuitheld that there was no
irreparable harm where the defendant terminated a longstanding caltralztionship with
plaintiff, because any resulting harm from the termination of the pacbes$tact could be
estimated based on the prior business generated through the relatiochshiy 98, 802.
Likewise, the resulting harm from the termination of Mgrchant Agreements would be
ascertainable based on the prior business gendratbdt account. Indeed, thsclearly shown

by the allegations in the complainthd complaintlescribedive merchant accounts that were

10



allegedly “converted” by Plaintiff to other merchant serviges/iders. The complaimtetails
the length of time eacmerchant had an account with Plainéifbng withthe average monthly
income Plaintiff earned fromaeh account down to the penny. Compl. { 18-37.

Finally, Plaintiff has not made a showing of irreparable harm based upon harm to
reputation or a loss of goodwill. Plaintiff's baddsertiorthat “the loss of Merchants as
customers causes Plaintiff's reputation to suffesiimsply insufficient to suppud a finding of
irreparable harm ECF No. 6-1 at 16. FurthermoRaintiff's reliance orPappan Enters., Inc.
v. Hardee's Food Sys., Ind.43 F.3d 80@3d Cir. 1998)is misplaced.ld. at 805 (noting that
“grounds for irreparable injury includes loss of control of reputation, loss of tradegsmndf|
goodwill’). Pappanis a trademark case and relied on the special harms inherent in claims of
trademark infringementvhich are not present herkl. (finding irreparable harm where there
wasthe likelihood that consumers would be confused by similar trademark).

Consequently, the Court finds Plaintiff is not entitled to a preliminary injunétion.
Plaintiff's motion for preliminary injunctive relief is, therefore, denied.

3. Arbitration

Under the Federal Arbitration Act (“FAA”),

[i]f any suit or proceeding be brought in any of the courts of the United States

upon any issue referable to arbitration under an agreement in writing for such

arbitration, the court in which such suit is pending, upon being satisfied that the
issue involved in such suit or proceeding is referable to arbitration under such an
agreement, shall on application of one of the parties stay the trial of the action
until such arbitration has been had in accordance wéthettms of the agreement,

providing the applicant for the stay is not in default in proceeding with such
arbitration.

4 Because Plaintiff hafailed to establish the element of irreparable harm, the Court need nohexamiother
prerequisites to injunctive relieSee Lanin515 Fed. Appx. at 118 (affirming denial of preliminary injunction on
the basis of failure to show irreparable harm, aotihg thatbecause all four factors must favor preliminary relief, it
wasunnecessary to readither factors

11



9 U.S.C. 8§ 3.As noted earlier, the Agreement tains an arbitration provision thagquires
“[a]ny dispute or claim arising out of, or in connection with this Agreehtertie submittedo
arbitration. Agreement, 8§ 10.13. IndeBthintiff hasalready commenceah arbitration action
against Defendant seeking compensatory and injunctive.r&l@F No. 12-1, Ex. A. The only
grounds Plaintifhas raise@gainst dismissal of this matterfavor of arbitration is its request
for preliminary injunctive relief ECF No. 15 at 9-11. The Court haviognd that Plaintiff is
not entitled to the issuance of a preliminary injunction, there is no further basisf@ourt to
exercise authoritgver this matter

The FAA speaks in terms of a “stag” of an action pending arbitratiorSeed U.S.C. §
3. Here, rither party has requested that this mditestayegending arbitration. &ausall of
Plaintiff’ sremainingclaims are subject to arbitration, the Court sees no reason why a stay would
be warrantedFlexiVan Leasing, Inc. v. Through Transport Mut. Ins. Ass’n, [1{08 Fed. Appx.
35, 38 (3d @i. 2004) (affirming district court's dismissal of suit where all claims were arlatrab
and moving party did not request a st@®fpdia Inc. v. Bayer Cropscience InCiv. No. 04—
6424, 2007 WL 3349453, *5 (D.N.J. Nov. 7, 2007) (“If all the claims inctioa are arbitrable,
a court may dismiss the action instead of staying ifhe complaint, therefore, shall be
dismissed to permit the parties to proceed with arbitration.
1. CONCLUSION

For the reasons abovlaintiff’s motion for a preliminary injunction is denied.

Defendant’s motion to dismiss is granted. An appropriate Order accommpiasi©pinion.

/sl Freda L. Wolfson
FREDAL. WOLFSON U.S.D.J.
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