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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

EDWARD F. BALS,

Plaintiff,
Civ. Action No.: 14-6055 (FLW)(DEA)
V.
OPINION
TRUMP NATIONAL GOLF CLUB
COLTS NECK LLC, JOE DOES 1-10
AND ABC CORP 1-10

Defendants

WOLFSON, United States DistrictJudge:

Plaintiff Edward F. Bals (“Plaintiff”) beganhis employment with efendantTrump
National Golf Club Colts Neck LLC (“Defendant” or “Trump Nationa#3 a seasonal, feiime
Locker Room Managen March 2008 at the age of4. In total,Plaintiff worked four seasons for
Defendantand was not rehirddr the 2013 seasor©On September 29, 201Rlaintiff commenced
this lawsuitagainstDefendantfor violations of the Age Discrimination in Employment Act (the
“ADEA”"), 29 U.S.C. 8623, and the New d&ey Law Against Discrimination (the “NJLAD”),
N.J.S.A. 10:51, etseq. Presently before the Court is Defendant’s motion for summary judgment,
pursuant to Federal Rule of Civil Procedure 56{(@)dismisshose claims. For the reasons set
forth below, Déendant’s motion for summary judgmeniGRANTED.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY !

! plaintiff deniesthe vast majority of Defendant’s statements of undisputed material facts, but a
significant number of those denials consist of unsupported statements or distortiensegbrd.
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Beginning in 2008Plaintiff wasemployed as a fullime, seasonal Locker Room Manager
at Trump Nationalwhich is a golf club located in Colts Neck, Ndersey® Bals Dep. at 85:14
24. Plaintiff started workindor Defendant at the age of 74l. at 73:424. According to Plaintiff,
eachseasonypically lasted from March through Novembdd. 40:20-41:15.And, at the end of
each seasqrbefendantvould terminatePlaintiff, and therhe wouldreapply for the position the
following season.d. Inthe spring of 2013, however, Defendant made the decision nehite

Plaintiff, whowas79 years oldat thattime.® Id. at 73:13-75:13.Plaintiff worked a total of four

For example, Plaintiff denies the following: “Plaintiff admits his supsmwiBrian Bauer, was
critical of his performance. Bals Dep. at 948" In response, Plaintiff states: “Mr. Bals
disagrees. The cited record is devoid of any evidence supporting this assert®is artather
classic example of how the defendannisconstruing the record in this motion.” The referenced
portion of Plaintiff's testimony is as follows:

COUNSEL: Was Brian Bauer ever critical of your performance?

BALS: He got critical one timeSaid | didn't leave enough lockers open, but of
course halidn’t know the reason whylike | said, | got along with everybody.

Bals Dep. at 94:83. From that exchange, it is clear that Plaintiff admitted that Brian Bauer
(“Bauer”), his former supervisqrwas critical of his performance “one timeld. Moreover,
Plaintiff frequently does not cite to the record when disputing Defendant’'s staterof
undisputed material facts, as required by the Federal Rules of Civil Proc&d@@oebler’s Pa.
Hybrid, Inc. v. Doebler442 F.3d 812, 820 n.8 (3d C2006) (stating that “[jjudges are not like
pigs, hunting for truffles buried in the record.”) (internal quotation marks ancbasadimitted).

2 Plaintiff was originally hired by Shadow Island Golf Clunb2005 but Defendant subsequently
purchased Shadow Island in 2008. After the purchase, Defendant rehired Plaintiff irBaGO8.
Dep. at 55:16-56:6, 72:10-17.

3 As discussethfra, Heidi Brzyski (“Brzyski”) was the General Manager at Trump Natiosad,

she was ultimately responsible for the decisiot to rehire Plaintiff in March 2013. Ursino Dep.
141:120. However, she made that decision in consultation with Anthony Ursino (“Ursino”), the
Director of Golf at Trump National. Brzyski Dep. at 50:1-52:9.



seasons for Defendanid. At the beginning of each season, Plaintiff received a yearly eaise,
he also received a $500 bonus at the end of the 2012 season. Id. at 177:16-25.

At his deposition,Ursing, the Directorof Golf at Trump Nationaldescribé the job
responsibilites of the Locker Room Manager, which include “basically cleaning towelgirigee
the area tidy, cleaning shoes;sqaking shoes, ordering supplies, making sure that the sinks are
clean,[and] supplies don’t get too low, assigning new lockers, giving guesgtamny, temporary
lockers, and updating me on whether or not members have moved to a different |rkaro
Dep. at42:511. During his tenure as Locker Room Manag@aintiff testifiedthat he experienced
age discriminatin while discharging his duties. In particul®taintiff testified that[a] lot of
people” called hinfold man; including Rchard Reynolds (“Reynolds”), a felloemployee at
Trump National,as well asUrsino? Bals Dep. at27:729:1. Although Plaintiff testified hat
Reynolds was jokinghe stated”l don’t know if [Ursino] was kidding around.”ld. at 28:57.
Plaintiff later explained:

BALS: | asked [Ursinofomething.He came in to mand he said, listen, old ma

can you spare a guy farffew minutes says, | don't know!'ll probablyfall down
and hurt myself, but sure.

COUSNEL: So he was joking around?
BALS: Yeah.

COUSNEL: All right. Would you take a look at did you and Mr. Ursino joke
around April back anébrth?

BALS: I don't know if he joked, but I jokedlat. | thought he was joking, too, but
obviously, hewvasn't.

4 Plaintiff does not state on which dégeUrsino called Plaintiff an “old man,” nor does he state
the frequency with which Ursino made such comment(s). Howelantiff pointsto at least one
occasionpn October 21, 201iyhen Ursinocalled Plaintiff an “old mari Bals Dep. at 153:21
25.



Id. at 154:2-13.Indeed, Plaintiff described himself as “a bit of a kidder mysdHt."at 28:23-25.
In addition, Paintiff testified that Ursino commented toim, “Can you get upstairs all right
today?” Id. at 28:9-11.

Furthermore, Wwen asked whether someoglse hadmadediscriminatoryremarks about
his age, Plaintiff testified that Carolyn Gleag6@&leason”) former Executive Secretary tthe
General Managet made several comments in connection VAthintiff purchasing eye drops for
the locker room:

BALS: Well, it was more of an attitudeke, for example, | was ordering | did

the orderingfor the amenities for the menfesom, which is standardperating

procedure. | was there one day, and Failker, who was from Ecker Brothers,

who | did my ordering through, and | was ordering eyedrops for the pdtlaras

that time of year, anills. Gleason, who was an employee, camend said; What

are you ordering them fdr?She took them out ahy hand and walked outside in

the front where | waand said to J.RHe's ordering eyedrops. He doegmow
what he's doingd. She came in and saidy6u can't order themJ.R. saidso”

COUSNEL: That was the extent of the conversation?
BALS: Yeah, but it wasn't a nice conversation. | mean

Id. at 29:2030:10. In a separate incident, Plaint#fsotestified that Gleason matke couple other
sly remarks,” which he believese indicative ohge discrimination Id. at 30:2131:5. Plaintiff
stated that he and Gleason had a disagreementha/elesire to counthe towels that were
deliveredto the golf club, and that Gleason was upset that Plaintiff would not |etestipoyees
take those towels beforee completed his inspectiond. at 31:733:11. Plaintiffexplainedthat
“l wanfed] to do a count of them becaudéelt that] Mr. Trump [was] getting ripped off.’Id. at

32:18-19. Plaintiff thenstated that “Mr. Tump always wanted a good bath towel and [the towel

5 At the time of this incident, John Roberts (“Roberts”), also referred taRs™Was the General
Manager at Trump National. Bals Dep. at 36201 Brzyski succeeded Robertss General
Manager in 2012.



delivery company] ripped him off in terms of the quality [of towel] they vggwveng him.” 1d. at
33:3-5. At some point, Gleason confronted Plaingiffg Plaintiff testified:
BALS: Carol GleasonLike, what are you dointhis for? You can't do thisl was
responsibldor them, and I'll say this on her behalf. I'm sure she didn't have a clue
that money was being stolen. It wasn't her department, first of ally,réall

anywayand she made a big thing over it, ovenanissue, really, and we did
straighten it out.We got a systemThere was never a problem after that

Id. at 33:1825. After the disagreement with Gleasomowever, Bauet Plaintiff's former
supervisorhad a conversation with Plaintiff about the towel incideRtaintiff explainal that
“Brian and | spoke, and it was settledd. at 110:241111. Headdedhat “[i]t was no big deal.”
Id. at 111:7.
Plainiff alsotestified that other employees at i National “would bring creamedown
in silver containers and they would be putrid. It would be moléty.at 36:23. Plaintiff testified
that, beginning in 2011he would place a sign on the rancid creamers, which stdtbdse are
putrid, it stinks, its foul.” Id. at 36:1619. He continued, This went on for 15 weeks and |
couldn’t understand why, that by me putting these signs on these, that | was doingrgpmethi
wrong.” 1d. at 37:47. Eventually,Plaintiff wassummoned to a meeting WiRobertsthe former
General ManageGleasorand Bauer1d. at 3718-40:2. Plaintiffstatecthat, at the meetinghose
individualshad pictures of the creametsvhich | saw for the first time with signs | put on it, and
it's like, you're wrong. | wasn't wrong. | callgd the attention that something was wrong with
their services.” Id. at 37:2024. With respect to that incident, Ursino testified that Plaintiff
appeared to be “agitated” over his disagreement with Gleason. Ursino Dep. at 73:19-74:7.
Ursinoalsoexplained that he had confrontations with Plaintiff on several occasieor
instancehe requested that Plaintiff put nameplates on the lockers for an upcoming gedfitig e
but Plaintiff refusedecausé[h]e said it was an irrelevant outing and he said that the players were

trunk slammers i.e., “people who typically play public golf.”Id. at 49:1350:19 After that



incident,Ursino testified thehe had a disagreement with Plaintiff “about, you know, the way he
spoke, spoke to me in front of a membeld. at 71:2472:1. In particular,Ursino statedhat,
“instead of communicating to me what it was he was feeling, he basically statied gnd
raising his voice and talking down to me. And, you know, | asked him afterwards to, if we could
have conversations without members present that would be more professidnai.72:19-24.

In addition, Ursino testifiedhat Plaintiff “was selectiveabout who he gave members
gave lockes to and who he didn’t give lockers tdd. at 62:18-20. Ursino continued, “That was
a frequent issue that | had with Ed and-lilehe — if the guest was a guest of a member that he felt
was going to tip him he would give them the lockeld. at 62:2263:3. However, if it was a
guest of a member that he didn’t feel was going to tip him he wouldn’t give therkea & he
would frankly pay no attention to them.ld. As a result, Ursincstated that theyhad a
disagreement on the fact that | believed every person coming to the club, whetheetbey
member or guest, should get the same seivimg Plaintiff “would tell me that, he would tell me
flat out that he wasn’t giving lockers to people that hewelte trunk slammers or weregoing
to tip him.” 1d. at 71:1320. While Plaintiff deniesengaging in sch behaviors, he did stateat
it would be inappropriateor an employee to alter the manner in which he or she treats a member
or a guest based adheir tipping practices BalsDep. at 191:12-18.

NeverthelessPlaintiff admited that Bauer his former supervisorigot critical [of his
performance] one time” becauBtintiff “didn’t leave enough lockers open, but of course [Bauer]
didn’t know the reason why.1d. at 94:813. In addition, Plaintiff also admitted that Ursino “was
critical [of his performance], but | think he was all wrong. There [s&3 two sides to every
story.” Id. at 94:1417. In a separate inciderlaintiff testified thahewould remove locks from

the lockers at Trump National, and he would bring those locks to specialist locksmith, whic



“became sort of expensiveld. at 97:5-23.1t appears thaPlaintiff was not authorized to engage
in such activities.Seeid. However, Plaintiff concluded that he “saved them a whole lot of money
because | know how to take the lock tfé locker,” and as a resultljacksmith was not required
to come to the golf coursdd.

Relying ontheir personal experiences with Plaintiff and his personnel file, Brzyski and
Ursino made the decision not to rehire Plaintiff for the 2013 season. Brzyski Dep-at SUtile
the two individuals discussed the decision,iibrstated that “[tjhe general manager has the final
call.” Ursino Dep. al41:17-20 Brzyski testified that Plaintiff was not rehired for the following
reasons:

Due to the performance, the attitude about the club, being a team player, and just

the type ofemployee we want in that location. ManRyou know, when you're

bringing around prospects for membership, that is one of the main people that they

see and you want that person to, you know, really be a team player and not be, you
know, in a bad way when you're near them....

Brzyski Dep. at 51:242:1;seeDef.’s Response to Interrogatory No. 6 (“Plaintiff was terminated
for poor job performance, including, but not limited to, arguing with guests and fathployees,
placing/taking bets, displaying a prefece for certain members over others based upon the tips
or other gratuities he would receive from them, and leaving the premises to gamiold€®d,
Brzyski testified that she was primarily concerned with Plaintiff’'s poor rattgon with the co
workers. You know, you have to have a cohesive staff in order to run a sucdasshess.”
Brzyski Dep. at 105-11.

Approximately two weeks before the season statiesino calledPlaintiff to inform him
that Defendant would not rehire Plaintiff for the 2013 sea8ahs Depat 169:2325. According
to Plaintiff, “l was called on the phone by Anthony Ursino.... He said, we’re not taking you back
this year. | said, Anthony, whyAnd | guess he startled me, and he says, because you don't get

along with people.”ld. at 169:1-7. Plaintiff continued:



BALS: | said whodon't | get along with?He says, Brian MetzlerSir, Brian
Metzler and | were the best of friendsle was head of maintenance, and | said,
okay, well, that's shocking to me, and he says, the reason | called you is because
they didn't want to, and I'll quote verbatim, because they didn't want to tell you the
day before the club openethe reason | called is you because they weren't going

to let you know the day before the cl#band he said, | didn't think that was any
way to treat you.

COUNSEL: And dil you say anything to Anthony at that time?
BALS: No, that was it.

Id. at 169:918. At his deposition, Plaintiff testified that he “was disappointed, greatly
disappointed because when yeunobody ever said | did anything wrongll say this honestly
I'd challenge anybody.Get one member or one guest or a member's kigot along with
everybody wonderful. | challenge anybody.”Id. at 185:611. Moreover, &er Defendant’s
decision not to rehire Plaintiff, Plaintifient an undated letter Bvzyski expressing his “outrage”
at her decision SeePl.’s Letter to Brzyski at pgy 1-2. In that letter, Plaintiff stated that he had
always been a good employee, &edbelievedhat the whole situation “was handled in the most
unprofessional way possiblefd. at pg. 1. Indeed, Plaintiff expressit Defendant’s actions
were “consistent with a lack of maturity and management experieride.”Finally, Plaintiff
advised, ‘1 prefer to settle this amicably; it is not my desire to take any further action.may
do this simply by contacting me for a meeting and/or in writing to explain ytionat 1d.
Defendantinitially filled that position withiMichael Kraft(“Kraft”) , who wasin his fifties
in 2013. Ursino Dep. a89:17-23;seeKraft Dep. at 11:2923 (stating that he was born on
“8/19/58"); Bals Dep. at 186:180 (“I think —see, Mike Kraft was the fella that replaced me, and
Michael is in his early 50s”).In choosinga replacement, Ursinestified:
... Mike wanted to be the caddy master and | told him that, you know, I didn't know
when, but | would try to get him into that position because | thought he would be
good at it, but [the former Caddy Masterds thee doing his job and | had heard

that[he] was hinking about retiring and, you know, Mikiglike and | were aware
of that. So we said, you know what, when dlag comes, he decid&sretire that



it was possiblethat | would put im into that position. SoMike knew that
ultimately hat was, you know, that was theal for him to be the caddy master.

Ursino Depat 101:516. Ursino explained to Kraft that “| needed help there temporarily, because
| just had-basically, | needed help there temporarily to figure out what | wagygoido because
it was the first season, my first season as Director of Gadf.at 99:17-23.

Likewise Kraft testified that, when he heard that the Locker Room Manager position was
available, he asked Ursifid | could go inthere biding my time till the other positionnea open.”
Kraft Dep. at 15:916, 19:1821. Whenthe Caddy Master resigned oretfirst day of the 2013
seasonKraft immediatelymovedinto that position Id. at 14:114, 41:916; Bals Dep. at 98:16
(“What happened was, Michael Kraft was going to take my place. The very day thlatbthe c
opened, [the former Caddy Master] quits, so Mike Kraft moved out to be caddy mastérjsvhi
a job he always wanteld” Kraft testified that he was only LockdRoom Manager for
approximately‘two hours” Kraft Dep.at 16:2023. Indeed, Plaintiftonfirmed that Kraft was
only the Locker Room Managéjo]vernight,” and that Curryis still there, so it's a permanent
position, | would assume.Bals Dep.at 98:17-99:4.

With respect to Curry’s age, Plaintiff testified, “I don’t think Mike Cu#ry don’t think
he’'s 74. | don’'t know. | have no idea.ld. at 186:2125. However, in his responses to
interrogatories, dated December 23, 2015, he st&&dntiff 81 years old was terminated without
cause and replaced by a 74 year’oRl.’s Responses to Interrogatories Nos. 17198 Similarly,
Defendant’s responses to written discovargicatethat Curry was in his seventies when he
became Locker Room Manage8eeDef.’s Response to Interrogatory N®. (‘Mr. Curry is now
approximately 74); id. atNo. 9 (Curry was born on January 29, 1941, and he was 72 years old in

March 2013.



Plaintiff filed his Gmplaint on September 29, 2014, which asserts the following claims:
(i) Count One— age discrimination in violation of the ADEA; and (ii) Count Twoage
discrimination in violation of the NJLADOn July 11, 2016Defendant fied the instanmotion
for summary judgment.
Il. STANDARD OF REVIEW

Summary judgmens appropriate "if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that thegegenuine issue as
to any material fact and that the movingtpas entitled to gudgmentas a matter of law." Fed.
R. Civ. P. 56(c). A factual dispute is genuine only if there is "a sufficient evideb@sis on
which a reasonable jury could find for the Armving party,” and it is material only if it has the

ability to "affect the outcome of the suit under governing law.” Kaucher v. CouBiyals, 455

F.3d 418, 423 (3d Cir. 200&ee alsd\nderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).

Disputes over irrelevant or unnecessary facts will notlpdeca grant osummary judgment
Anderson, 477 U.S. at 248. "In considering a motiorstwnmary judgment, a district court may
not make credibility determinations or engage in any weighing of the evidest®ad, the nen
moving party's evidence 'is to be believed and all justifiable inferences are towreidrhis

favor.™ Marino v. Indus. Crating Co., 358 F.3d 241, 247 (3d Cir. 2004) (quatidgrson 477

U.S. at 255)see alsdatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574198b);

Curley v. Klem, 298 F.3d 271, 276-77 (3d Cir. 2002).

The party moving fosummary judgmerttas the initial burden of showing the basis for its

motion. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). "If the moving party will bear the

burden of persuasion at trial, that party must support its motion with credible evidentet

would entitle it to a directed verdict if not controverted at triddl."at 331. On the other hand, if
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the burden of persuasion at trial would be on the nonmoving party, the party mowsngfoary
judgmentmay satisfy Rule 56's burden of production by either (1) "submit[ting]nadfive
evidence that negates an essential element of the nonmoving garty's or (2) demonstrating

"that the nonmoving party's evidence is insufficient to establish an esseatrangl of the
nonmoving party's claim.ld. Once the movant adequately supports its motion pursuant to Rule
56(c), the burden shifts to the nonmoving party to "go beyond the pleadings and by her own
affidavits, or by the depositions, answers to interrogatories, and admissioris, atedignate

specific facts showing that there is a genuine issue for tridl.at 324;see alsdMatsushita475

U.S. at 586; Ridgewood Bd. of Ed. v. Stokley, 172 F.3d 238, 252 (3d Cir. 1999). In deciding the

merits of a party's motion f@aummary judgmenthe court's role is not to evaluate the evidence
and decide the truth of the matter, but to determine whetbeg th a genuine issue for trial.
Anderson 477 U.S. at 249. Credibility determinations are the province of the factfirigigr.

Apple BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d 1358, 1363 (3d Cir. 1992).

There can be "no genuine issue as to any mafadg! however, if a party fails "to make
a showing sufficient to establish the existence of an element essential tartiiatgase, and on
which that party will bear the burden of proof at trialélotex 477 U.S. at 3223. "[A] complete
failure of proof concerning an essential element of the nonmoving party's case necessargy rende

all other facts immaterial.'ld. at 323; Katz v. Aetna Cas. & Sur. Co., 972 F.2d 53, 55 (3d Cir.

1992).
1 DISCUSSION
A. Age discrimination under the ADEA and NJLAD
“The ADEA prohibits employers from discriminating against individuals in hiring,

discharge, compensation, term, conditions, or privileges on the basis of their agg.V.[MRafper

11



Magic Group, InG.265 F.3d 163, 167 (3d Cir. 200%ge29 U.S.C. § 623fa The purpose of the

ADEA is to “promote employment of older persons based on their ability rdtharage; to
prohibit arbitrary discrimination in employment; [and] to help employers and veofikel ways
of meeting problems arising from the impactagie on employment.” 29 U.S.C. § 621(&3e

Hildebrand v. Allegheny County, 757 F.3d 99, 109 (3d Cir. 201#Kewise, the NJLADmakes

age discrimination unlawful in refusing to hae applicant SeeN.J.S.A. § 10:10:8.2(a) (stating
that it is unlawful “[flor an employer, because of the... age... of any individual... toer&fusre

or employ or to bar or to discharge or require to requirg,.seéeWarner v. Fed. Express Corp.

174 F. Supp. 2d 21219 O.N.J. 2001).Because of their similaritie$ja]ge discrimination claims
under the ADEA and LAD are governed by the same standards and allocation of burden ¢f proofs

Lawrence v. Nat'l Westminster Ban8 F.3d 61, 65 (3d Cir. 199&nd as suchthis Gourt will

consider those claims together.

To succeed on a claim for age discrimination under the ADEAN&AD, the plaintiff
beas the ultimate burderof establising that his or herfageactually... played a role in the
employer’s decisionmaking process and had a determinative influence on the outctwte of t

process.” Monaco v. Am. Gen. Assur. Co., 359 F.3d 296, 300 (3d Cir. 2@@éKamenov V.

Highwood USA, 531 Fed. Apyp 253, 254255 (3d Cir. 2013)“(To succeed on an ADEA claim,

a Claimant musshow that his or her age actually motivated and had a determinative influence on
the employer'slecision to fire him or he)” Stated differentlythe plaintiff must prove thdte or
she would not have suffered an adverse employment decision but fortas age. Geltzer v.

Virtua W. Jersey Health Sys8304 F. Supp. 2d 241, 248 (D.N.J. 2P{‘As stated before, Geltzer

must prove that but for his age, Virtua’s decisions would have been different.”).

12



To establish @rima facie case of age discriminatipa plaintiff must show thatl) heis
a member of a protected clags,, he isforty years of age or oldér;(2) he suffered amdverse
employment action; (3hewas qualified for the position in question; andl k& was ultimately
replaced by another employee who was sufficiently younger to support annoefecd

discriminatory animus.Monacq 359 F.3d at 30301; seeMcClement v. Port Auth. Trans

Hudson 505 Fed. App’x 158, 16263 (3d Cir. 2012);see alsduffy, 265 F.3d at 167 (“Age

discrimination may be established by direct or indirect evidence.”).
Under the burdeshifting framework if the plaintiff establishes prima facie case,the
burden then shifts to tlemployer‘to articulate some legitimate, nondisninatory reason for the

employee’s rejection.’McDonnell Douglas Corp. v. Green, 441 U.S. 782 (1973)seeWillis

v. UPMC Children’s Hosp. of Pittsburgh, 808 F.3d 638, 644G8d2015) (“Age discrimination

claims in which the plaintiff relies on circumstantial evidence proceed acgaalia thregart

burdenshifting framework set forth inMicDonnell Douglak”); see alsd@Bentley v. Millennium

Healthcare Cntrs. |B63 FedApp'x 891, 894 (3d Cir. 2010) (stating that tdeDonnell Douglas

burden shifting standard “applies to plaintiff's claims under both the ADEA and thaDNJL
“Once the employer answers its relatively light burden by articulating a letgtireason fothe
unfavorable employment decision, the burden of production rebounds to the plaintiff, who must
now show by a preponderance of the evidence that the employer’s explanatioexitiakéthus

meeting the plaintiff’'s burden of persuasidnFuentes v. Psekie,32 F.3d 759, 763 (3d Cir. 1994).

B. Prima Facie Case

® The NJLAD does not establish an age limitatam who is able to assert an age discrimination
claim. SeeWright v. L-3 Communications Corp., 227 F. Supp. 2d 293, 298 (D.N.J. 2008hKe
federaldiscriminationclaims brought under the ADEA, the filsAD element for grima facie
case ofagedisciminationis not limited to employeeageforty or older.”).

13



Defendantargues that Plaintiff cannot establisiprama facie case ofage discrimination
undereitherthe ADEA or NJLAD, becausBlaintiff was notreplaced by another employee who
was sufficiently younger to support an inference of discriminatory anirdg$endant contends
that Plaintiff was ultimately replaced by Curry, wivas also in his seventies when Defendant
made the decision not to rehiriamtiff. Furthermore, Defendant maintaithat Kraft, who held
the position of Locker Room Manager for less than one day, didlthoiatelyreplace Plaintiff.
Rather, Kraft asked to be placed in that position until the position of Caddy Master op€ned up.

In opposition, Plaintiff contends that Defendant intended to replace him with Kraft, who
was in higfifties when he became Locker Room Manadpert Defendant decided to move Curry
into that position after Plaintiff sent a letter suggesting litigatiBlaintiff maintains that “it can
be fairly assumed that the defendant realizing that Mr. Bals was threatbaipossibility of a
lawsuit moved to try to remedy a vulnerability ia@an” to discriminate against Plaintiff based
on his age Pl.’s Br. in Opp. at pg. 5In addition, “Plaintiff submits that the significantly younger
standard varies upon the relative ages of the offended plaintiff and the replateidesat. 6.
Plaintiff reasons thdta difference of 5 years may be insignificant to a plaintiff who is 45, 55 or
even 65, the average age of retirement. But a difference of 5 years, is of &ggriéearsce to a

person who is 79 years oldItl.

" Defendant does not argue that Plaintiff fails to satisfy the first three diewidest. SeeDef.’s

Br. at pg. 6 (“While Plaintiff can likely satisfy the first three elements opthea facie case, he

is unable to satisfy the fourth element that requires Plaintiff to present evittertiaaises an
inference of age discrimination.”). For the sake of completeness, bowehall briefly address
those three element§eeMonacq 359 F.8 at 300301. Here,Plaintiff was well over the age of
forty when Defendant decided not to rehire Plaintiff. In addition, there is no evideswggest
that he was not qualified for the job of Locker Room Manager. Indeed, Defendanyednplo
Plaintiff for four seasons in that position. Finally, Plaintiff suffered an adverse emghbwaction,
i.e., he was not rehired for the 2013 season at Trump National.
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In the Third Circuit,“[t]here is no magial formula to measure a particular age gap and
determine if it is sufficiently wide to give rise to an inference of discrimindti@arber v. CSX

Distrib. Servs., 68 F.3d 694, 699 (3d Cir. 1998 Sempier v. Johnson & Higgins, 45 F.3d 724,

729 (3d Cir. 1995) (stating that there is no “particular age difference that msisoblwa.”);see

alsoShowalter v. Univ. of Pittsburgh Med. Ctr., 190 F.3d 231, 236 (3d Cir. 1998h that said,

the Third Circuit generally requisat least a five year age difference between thetgfaand his
or her replacement, and an eight year age gaprisinly sufficientto permit an inference of

discrimination. SeeKeller v. Orix Credit Alliance, In¢.130 F.3d 1101, 1119 (3d Cir. 1997)

(holding that “the approximative year age difference... is sufficient to establish an inference

that Keller's age was a motivating factor in Credit Alliance’s decisio8tigridan v. E.l. Dupont

de Nemours & Co., 100 F.3d 1061, 1084 (3d Cir. 1996) (“With respect to the final eldrtiest o

formulation, we have held that an eigigar gap is enough and have suggested that -y diae
difference may suffice.”)Barber 68 F.3d at 699 (holding that “the eight year difference between
Barber and the successful candidate, Kathy Ball, caypgort a finding that Ball was ‘sufficiently
younger’ than Barber to permit an inference of age discrimination.”). On thehahdra one
year age difference is clearly insufficientitan age gapf less than five years, but more than one
year,remans an open questiorffeeMonacq 359 F.3d at 307 (stating tHah order to satisfy the
sufficiently younger standard, there is no particular age differératertust be shown, but while
different courts have held... that a five year difference can be sufficient,.e yean difference
cannot.”) (quotingshowalter 190 F.3d at 236).

In the instant mattePlaintiff contendghat Kraft, who was significantly younger, replaced
Plaintiff as the Locker Room Manager. Plaintiff further contenddlb&ndant waprompted to

remove Kraft from that @sition becaushesent Brzyska letter suggesting litigationAccording
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to Plaintiff, Kraft beingnamed Locker RoormMlanagerandthen being quickly removed from that
position, allegedly when Defendant received Plaintiff's lelemonstrate Defendasintertion
to replace Plaintiff with someone youngerd then acting to cover it uglaintiff's argument is
misplaced.Initially, Plaintiff’s positionwasgiven toKraft. Ursino Dep. at 99:123; Kraft Dep.
at 11:2123; Bals Dep. at 186:180. However,Kraft did not replace Plaintiff, but rathdfraft
temporarily filledthat position Kraft Dep. at 15:96, 19:1821; Ursino Dep. at 99:123, 101:5
16. Tellingly, in his deposition, Plaintiff acknowledged tKedft accepted thposition of Locker
Room Manager with the intention of moving to Caddy Master. Bals Dep. at1¥B(7What
happened was, Michael Kraft was going to take my place. The very day that the ced, ¢ie
former Caddy Master] quits, so Mike Kraft moved out to be caddy master, 8tagbb he always
wanted”). While it is undisputed that Kraft was in his fifties, whishundoubtedlysufficiently
younger to permit an inference of age discrimination, Kraft only held thetigrodior
approximately two hours.e., less than one day. Kraft Dep. at 1628 Indeed, Plaintiff testified
that Kraft only held the position “overnight.” Bals Dep. at 989974. Accordingly,Plaintiff was
not ultimately replaced by KraftSeeMonacq 359 F.3d at 300-301.

Rather,Curry ultimately replaced Plaintifas theLocker Room ManagerBals Dep. at
98:1799:4 (stating thaKraft was only the Locker Room Manager “[o]vernight,” and that Curry
“Is still there, so it's a permanent position, | would assumé&Vhile it is undisputedhat Plaintiff
was 79 years old whdme was not rehiregeeBals Dep. a?75:11-13 Plaintiff attempts to create
a disputeover Curry’s age when Currpecame théocker Room Manager. For instance, in his
opposition briefPlaintiff repeatedly states th@urry’sageis “unknown.” However the evidence

clearly supports thfactthat Curry was 72 years old whenreelaced Plaintitf
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In hisresponses to written discovery, dated December 23, ZAaBbtiff plainly states
“Plaintiff 81 years old was terminated without cause and replaced by a 74 géarRbI's
Responses to Interrogatories Nos. 17,188, It is undisputed that Plaintiff was 79 in 2Q1&hen
he was not rehiredand 81 years old in2015 when he responded to discovery requests in
comection with the pending lawsuit. AccordingdDefendant’sresponses to written discovery,
dated May 8, 2015, “Mr. Curry is now approximately” 7#h 2015. Def.’s Response to
Interrogatory No. 19. According @efendantCurry was born on January 29, 1941, dretefore,
he was 72 years old in March 201@hen Curry was assigned to Plaintiff's positioef.’s
Response to Interrogatory N@&. Thus there was a seven year age difference between Curry and
Plaintiff at the time Curry became the Locker Robhanagey whichis sufficient to permit an
inference of age discriminationSeeKeller, 130 F.3d at 1119Sheridan 100 F.3d at 1084;
Monacq 359 F.3d at 307.

BecausePlaintiff has establishedpima facie case of age discrimination under the ADEA
and NJLAD, which “creates an infarce of unlawful discriminatiohseeWillis, 808 F.3d at 644,

the Court must move onto the next step in the McDonnell Douglas burden shifting analysis.

C. Articulated Legitimate, Nondiscriminatory Reason
Once a plaintiff establishespaima facie case of age discrimination, the burden shifts to
the employer to articulate a legitimatgndiscriminatory reason for the adverse employment

decision. McDonnell Douglas Corp., 441 U.S. at 802The employer satisfies its burden of

production by introducing evidence which, taken as true, would permit the conclusion teat the
was a nondiscriminatory reason for the unfavorable employment decidtorerites 32 F.3d at
763. However, “[tlhe employer need not prove that the tendered raeis@ily motivated its

behavior, as throughout this burdgmfting paradigm the ultimate burden of proving intentional
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discrimination always rests with the plaintiffltl.; seeWillis, 808 F.3d at 644 (“This second step

of McDonnell Douglasioes not require that the employer prove that the articulated legitimate,

nondiscriminatory reason was the actual reason for the adverse employmentastitaa, the
employer must provide evidence thdtl allow the factfinder to determine that the decision was
made for nondiscriminatory reasons.”).

Here Brzyski and Ursindestified that they jointly made the decision not to rehire Plaintiff
for the 2013 season. Brzyski Dep. at 59:1However,Ursino stated that Brzyski, the General
Manager at the time, had “the final call.” Ursino Dep. at 141td Teaching hedecision Brzyski
testified that Plaintiff was not rehirdsbcause of his: (i) poor performance; (ii) poor attitude; and
(i) inability to be a team playeSeeBrzyski Dep. at 51:232:1. Brzyski added that her primary
concern waslaintiff’'s poor “interaction with the cavorkers. You know, you have to have a
cohesive staff in order to run a successful busineks.at 101:611. Ursino further explained
that Plaintiff was confrontational witbther employeesand that he frequently defietirect
requests from supervisors, including Ursino. In particular, Ursino explained that hsteeghat
Plaintiff put nameplates on the loeckdor an upcoming golfing event. Ursino Dep49:1350:4.
However, Ursino testified that Plaintifefused to put the nameplates on the lockarse the
players at the golf outing were “trunk slammergieople that typically play golf at public courses.
Id. Ursinolatertestified that he did not appreciate the tone with which Plaintiff “spoke to me in
front of a member.” 71:24-72:1He also statedinstead of communicating to me what it was he
was feeling, he basically started yelling and raising his voiceadkidg down to me. And, you
know, | asked him afterwards to, if we could have conversations without members gdrasent t

would bemore professional.’ld. at 72:19-24.
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FurthermorelUrsino testified that Plaintiff “was selective about who he gave members
gave locks to and who he didn't give lockers tdd. at 62:1820. Indeed, Ursino testified that
Plaintiff gave some membeasd guests preferential treatment based on their likelihood to tip well,
which was a constant source of friction between thHdmat 62:2263:3. Ursino explained that
theyfrequently“had a disagreement on the fact that | believed every person contimg ¢tub,
whether they were a member or guest, should get the same servideldibtitf “would tell me
that, he would tell me flat out that he wasn’t giving lockers to people that he fettivak
slammers or weren’t going to tip hirfi.’Id. at 71:13-20.

Finally, evenPlaintiff acknowledgeghat Ursino told Plaintiff that he was not being rehired
because he failed to get along with other employees at Trump National. icaligciPlaintiff
stated:“l was called on the phone by Anthony Ursino.... He said, we’re not taking you back this
year. | said, Anthony, why? And | guess he startled me, and he says, because yget dborig
with people.” Bals Dep. at 1697 In response tthat conversatiorRlaintiff testified that he
“was disappointed, greatly disappointed because when-yoobody ever said | did anything
wrong. I'll say this honestly. I'd challenge anybody. Get one member ouesieog a member's
kid. | got along with everybody wonderful. | challenge anybodg."at 185:6-11.

Here, there is sufficient evidence for a reasondhletfinderto conclude thaDefendant
hasarticulatedegitimate nondiscriminatoryeasos for not rehiring Plaintiff for the 2013 season
SeeWillis, 808 F.3d at 644According to Defendant, some thiose reasons includdaintiff: (i)

failing to follow directiors, as well adeing abrasive and confrontatiom#ien supervisors asked

8 Although not relevant at this step of the burden shifting analysis, | note thatfPégietifically
denies engaging irush behaviors, but he did staitat it would be inappropriate for an employee
to alter the manner in which he or she treats a meorte guest based on their tipping practices.
Bals Dep. at 191:12-18.
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him to perform various job responsibilities; (ii) making disrespectful consnanbut guests,
including callingthose indviduals“trunk slammers;” (iii) treating guests differently depending on
whetherhe believed that member or guest would give him a gooa@nigh(iv) maintaining poor
relationships with his fellow employees. Based on those reasons, the burden chitistantiff
to show, by a preponderance of the evidence, that Defendant’s explanation is pretSgtial.
Fuentes32 F.3d at 763Villis, 808 F.3d at 644.
D. Pretext

Once the burden shifts back to the plaintiff, there are two ways in which thé&fptzan
demonstrate that his or her employer’s articulated reason is preteSemituentes 32 F.3d at

762; Willis, 808 F.3d at 644see alsBowles v. City of Camden, 993 F. Supp. 255, 262 (D.N.J.

1998) (“Pretext is a purpose or motive alleged or an appearance assumed in ordkithe ckzd
intention or state of affairs; in essence, pretext is a agvdor a discriminatory purpose.”)
(internal quotation marks andtation omitted). First, the plaintiff may point to evidence that
would allow a factfinder to disbelieve the employer's reason for the advepd@yenent action.”
Willis, 808 F.3d at 644 (citinguentes32 F.3d at 765). “In order to raise sufficiergluklief, the
evidence must indicate ‘such weaknesses, implausibilities, inconsistemuekerencies, or
contradictions in the employer's proffered legitimate reasons’ to satisfiatitfinder that the
employer's actions could not have been for nonidiscatory reasons. Id. at 644645 (quoting
Fuentes32 F.3d at 765). Second, the plaintiff Magint to evidence that would allow a factfinder
to believe that an invidious discriminatory reason was ‘more likely than not aatnodi or
determinative aase’ of the employer's action[d. at 645 (quotindcuentes32 F.3d at 764). In
particular, the plaintiff can point to the following types of evidence: “(1) tiend@nt previously

discriminated against the plaintiff; (2) the defendant discriminated against otiteis the
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plaintiff's protected class; or (3) the defendant has treated similarliesifisaibstantially younger
individuals more favorably.’Willis, 808 F.3d at 645.
1. First Method of Proving Pretext — Examining the Proffered Reasons for the Adverse

Employment Action

Defendant argues that the evidence fully supports aisorefor terminating Plaintiff, and
that Plaintiff has failed to present evidence that indicates that its legitimate reasonrehiring
Plaintiff was pretextual. Indeed, Defendant maintains that its explanatids flecision has been
consistenfrom the outset. Defendanitsmitsthat it is entitled to make changes in personnel to
ensue the best people for the jabehired for each position in order to providésel of service
to Trump National members and guests that is consistent with wdgiasted.Defendant avers
that Plaintiff was simply unhappy with its nondiscriminatory business decision, which is
insufficient to establish pretext.

In responsgPlaintiff contends thdte “has dismantled and demolished each of the alleged
non-discriminatory reasons advanced by the defendants [sic] through their attorneisBr.Rh
Opp. at pg. 7. Specifically, Plaintiff contends that Ursino was unablefrfespecific instances
in which Plaintiff hadengaged irpoor perfemance nor could Ursinooffer specific detas about
Plaintiff's purported preferential treatmettt guestsbased on tipping practicesPlaintiff also
asserts thabther than reading his personnel file, Brzyski hagp@sonaknowledge of Plaintiff
treatinganymembersguestr other employees in an inappropriate manner. In addRiamtiff
contends that he has denied all allegations of poor performamt¢hathewas never disciplined
by management for those reasomsr did his supervisors addressy performance issues with
him. In sum, Plaintifargues that “[i]t is readily apparent what happened in this case. Mr. Bals,

at age 79, was seen by Mr. Ursino as too old.” Pl.’s Br. in Opp. at 9.
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The Third Circuit has explained that plaintiff cannot simply show that the employer's
decision was wrong or mistaken, since the factual dispute at issue is whethenizgory animus
motivated the employer, not whether the employer is wise, shrewd, prudent, or competent.”

Keller, 130 F.3d at 1108 (gting Fuentes 32 F.3d at 765). Indeed, courts “are not a super

personnel department tasked with correcting unduly harsh employment actioass westead

concerned with whether the reasons for such actions are preteX@ealKlimek v. United

Steelworlers Local 397618 Fed. App'x 77, 80 (3d Cir. 2015) (internal quotation marks and

citation omitted)see alsdeller, 130 F.3d at 1109 (stating ththerelevant inquiryis not whether
the employer made the best, or even a sdumlnesslecision but raher,whether the real reason
for the adverse employment actisdiscriminatior). As a result, the plaintiffmust show, not
merely that the employer's proffered reason was wrong, but that itongaisly wrong that it
cannot have been tlemployer's real reasdrseeKeller, 130 F.3d at 1109, which Plaintiff has
failed to do.

In the instant mattePRlaintiff first argues that Defendangsofferedreasons are pretextual
because hdeniesall allegations of poor performanck order to demonstratbat the employer’s
proffered reasons are so plainly wrongwever aplaintiff cannot useonclusorydenials of his
or her own inappropriate conducto create a genuine issue of material fa8ee Slater v.

Susquehanna Cnty., 465 Fed. App’x 132, 137G8d2012) (holding that, because the plaintiff

simply endeavored to cast doubt upon the justifications for her discharge by denymgnhe
inappropriate condugt[a] reasonable jury could not conclude, from Slater's testimony alone, that
the defendants' legitimate reasons were implausible, inconsistent, incplcergradictory, or

otherwise a pretext for discharging her because of her age.”); Ade v. KidsPepcel@Db Fed.

App’x 697, 703 (3d Cir. 2010) (stating that, under_ the McDonnell Dodiiazework, “[a] denial
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that [the plaintiff] engaged in the conduct for which he was purportedly terminatedffeciest

to create a genuine issue of material fack&e als@orrin v. Lidestri Foods, IncNo. 112064,

2013 U.S. Dist. LEXIS 44475, at *44-45 (D.N.J. Mar. 28, 201Bhé¢seconclusory, self-serving
denials[of the plaintiff's inappropriate conduct] are insufficient to demonstrate die&tfdant’s]
legitimate, norretaliatory reason was a pretext.” Without additional &cts, or plausible
inference properly drawrtherefrom Plaintiff's own selfserving denials cannot properly be used
to rebut or discredit Defendant's proffered nondiscriminatory exjpberi@r not rehiring Plaintiff.
SeeSlater 465 Fed. App’x at 13Ade, 401 Fed. App’x at 7Q3IndeedUrsino and Brzyskhave
provided a significant amount of testimony that Plairdifaged in the behaviors for which he
was purportedly terminatec&eeSlater 465 Fed. App’x at 137 (concluding that the plaintiff failed
to surmount the difficult burden of proving pretext becatjga light of profuse testimony by her
coworkers and supervisors tH#te plaintiff] did, in fact, permit an armed trooper to enter the
prison and improperly dispose of used medical gloves.”).

Furthermore, one of the proffered reasahat Plaintiff did not get along with his <o
workers,was essentially conceded by Plaintiff in his deposition testimden asked whe#r
he had any disagreements or disputes with otharackers, Plaintiff responded, “No.... They had
[disagreements or disputes] with me, maybe, but | certairlthought everybody was fine. |
enjoyed working with everyone.” Bals Dep. at 10161 Plaintiff also acknowledgethat he and
Ursino had a “dispute [] over me not getting the contracts of the new meinbbkish required
Plaintiff to fill out fax sheetsld. at 101:12102:1Q Plaintiff testified “I confronted[Ursino] why
| did not get the fax sheets on the members, and this was probably, between [aivdiBoin
Bauer, the 15th or 20th time | had mentioned that | needed thend..dt 101:1623. Plaintiff

continued “And, [Ursing said to me, you've been getting thehsaid, Anthony, dot lie to me,
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| haven't got one, and | was mad, and I told him, | said, don’t stand there and lie tovoe't
accept it....” 1d. at 101:23102:2 Nevertheless, Plaintiff testified that leter in the day
apologized tdJrsina “I said to him, Anthony, if Upset you, I'm sorry about that.apologized,
but | said, I'm sorry, but you're wrong and | need [the fax sheetd].at 102:25. Even though
Plaintiff chose to apologize to Ursino, Plainthffnethelestestified that all of the criticism leveled
against him could be dismisséacausé[n]obody cared. Id. at 102:5-10. No one cared about
the fax sheets, arftobody cared about the coffee [creamer]Nobody cared about the towels,
nobody cared about the key. It was just unbelievablel” Therefore, while Plaintiff has
essentially conceded thHtere wasension or uneaswith his co-workers, he attributes those
disagreemestto his ceworkers’ lack of dedication to the job. But whatever was the underlying
basis for the dissension, it does change the fact thiitere were disagreemetustween Plaintiff
and his coworkers.

Second, Plaintiffcontendsthat Ursino could not set forth specific instances of poor
performance this is incorrect For instance Ursino testified thatPlaintiff refused to put
nameplates on the lockers in anticipation of a golf outing with numerous duessiasé laintiff
considered those guests to be “trunk slammers.” Ursino Dep:1&-894. In connection with
that incident Ursino testified thaPlaintiff “basically started yelling and raising his voice and
talking down to me.”ld. at 72:1924. Tellingly, in connection with this motiorRlaintiff did not
presentany evidence to contradict Ursino’s testimony in connection with this incidBmtbe
clear, Plaintiff never testifiedfor examplethat: (i) Ursinodid notaskhim to put nameplates on
the lockerspr (ii) Plaintiff actually placd the nameplates on the lockeos;that (iii) he did not
raise his voice with Ursino with respect to tlmgident Rather, Plaintiff was silent on this

particular incident. Thus, contrary Raintiff's position Ursinotestified toat least one specific
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instanceof Plaintiff's poor performance, which remains unrefut&eeCinelli v. U.S. Energy

Partners77 F. Supp. 2d 566, 578 (D.N.J. 1999) (“A defendant is entitled to summary judgment at
this stage if the plaintiff has not produced sufficient evidence to rebut the defsnproffered
nondiscriminatory explanation for the discharge.”).

Third, Plainiff argueghat Ursino failed to present specific details with respect to Plaintiff
giving some members or guests preferential treatmEme. record is to the contrargeeUrsino
Dep. at 62:183:3. Ursinospecificallytestified that “if the guest was a guest of a member that he
felt was going to tip him he would give them the lockdd! at 62:2263:3. However, “if it was
a guest of a member that he didn’t feel was going to tip him he wouldn’t give thekea doc
he would frankly pay no attention to thenld. Ursino explained that he and Plaintiff frequently
“had adisagreement on the fact that [Ursitalieved every person coming to the club, whether
they were a member or guest, shouldthetsame serviceljut Plaintiff “would tell [Ursino]flat
out that he wasn't giving lockers to people that he felt were trunk slammers arftwerag to tip
him.” Id. at 71:1320. Indeed, according to BrzyslgJaintiff's personnel file noted that reeated
some members and guests differently “because [they were] not tippingt[Plaswell as certain
members are beingare tipping him.” SeeBrzyski Dep. at 78:@21. While Plaintiff testified that
he did notengagen suchbehaviorseeBals Dep. at 191:128, there is also no testimony that he
did notusethe term “truck slammer” or other such langudgeigratingmembers and/or guests
FurthermorePlaintiff conceded that would be inappropriate for an employee to alter the manner
in which he or she treats a member or a guest based on their tipping practic&epBatsl 91:12
18. NeverthelessPlaintiff’'s bald denial that he did not engage in this behavior is insufficient to
create a genuine issue of material fa8eeSlater 465 Fed. App’x al37, Ade, 401 Fed. App’x

at 703.
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Fourth, Plaintiff maintains thathe was never disciplined bg supervisqrnor did his
supervisorgveraddress any performance issues with hig.Plaintiff's own admissiorthe later
assertion isvithout merit In regad to the creamer incideirt 2011, Plaintiff meetwith Roberts,
the former General Manager, Gleason and Bawgals Dep.at 37:1840:2. A the meeting,
Plaintiff admits thathose individual had pictures of the creamers, “which | saw for the first time
with signs | put on it, and it’s like, you’re wrong. | wasn’t wrong. ledhito the attention that
something was wrong with their servicedd. at 37:2024. Plaintiff wasclearlyreprimandecat
that meeting, since Plaintiffas told that he was wrong for putting tinosesigns on the creamers.

Id. In addition, Plaintiff admitted th&auer his former supervisowas critical of his performance
“one time” because Plairtifdidn’t leave enough lockers open, but of course [Bauer] didn’t know
the reason why® |Id. at 94:813. Plaintiff also admitted that Ursino was critical of his
performance.ld. at 9414-25.

Finally, Plaintiff contendsthat Brzyski did not have personal knowledge of Plaintiff
mistreating members or guestsote that Plaintiff has offered no authority to support his position
that a general manager or supervisor must have firsthand knowledge of an employee’s poor
perfamance Indeed, the Third Circuit has concluded that a supervisor's lack of personal

knowledge about the employee’s job performance is immat&edSmith v. City of Allentown

589 F.3d 684, 692 (3d Cir. 2009) (“Dougherty's lack of personal knowledge about Smith's job
performance is likewise immaterial. It is undisputed that Dougherty pefrsdt'spersonnel
file,” as well as discussed Smith’s performance with other individuals, which isesiffic form

a decision). With respect to her decision making proceBzyski testified that sherelied on

® However, it is unclear from Plaintiffs deposition testiny when Bauer was critical of i
performance.
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Plaintiff's personnel file, which included information about Plaintiff not treating some member
and guests the samseeBrzyski Dep. ab0:1-9, 78:6-21and shalso hadliscussions with Ursino,
who did havefirsthand knowledge of Plaintif job performance Seeid. at 50:19. In fact,
Plaintiff has conceded that his personnel filged specific instances of performametated
criticisms SeeBals Dep. at 1415-142:13, 153:14155:3; see alsdPl.’s Counterstatement of
Facts,{ 20 (“The documentation contained in Mr. Bals’ personnel file deals with the issues
discussed above, ie., the coffee station incident and the towel inventory incident[.]”).

BecausePlaintiff has failed to present sufficient direct or circumstantial evidenogbut
Defendant’s business reasons for not rehiring Plajatiffasonable jury could not conclutiat
Defendant’s proffered reaseare weak, implasible, inconsistent, iné@rent,contradictoryor
otherwise a pretext for failing to rehiPlaintiff for the 2013 seasokeeWillis, 808 F.3d at 644-
645; Keller, 130 F.3d at 1109Aside from his own conclusory and seHrving denialsPlaintiff

has failed to present any evidence that could plausibly show that Defendant’s decitiaemo¢

Plaintiff was motivated by discriminatory animhased on his ageSeeFasold v. Justice409
F.3d 178, 185 (3d Cir. 2008ee als®later 465 Fed. App’x at 13Tdismissing the plainff’'s
ADEA claim becausdnter alia, “[s]he introduced no evidence that she was fired because of her

age.”);Vasbinder v. Sedep't of Veteran Affairs487 Fed. App’x 746, 750 (3d Cir. 2012) (stating

that a plaintiff “must show that discriminatory animustivated the adverse employmeustion

not that fheadverse employment action] was merely ‘wrong or mistakefgtiotingFuentes32

F.3d at 765).
In addition, although Plaintiff contends that it is clear that he was not rehiraddeeof
his agehis subjective belief thdbefendant’s decision was discriminatasyinsufficientto show

pretext.Jones v. Sch. Dist. of Phila., 198 F.3d 403, 414 (3d Cir. 1999) (concluding that a plaintiff's
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personabelief, without factual supports insufficient toshow a pretext for discriminatiorgge

Ekhato v. Rite Aid Corp., 529 Fed. App’x 152, 156 (3d Cir. 2013) (“Ekhato’'s subjective belief that

the decision to terminate her employment was discriminatory is insufficieAtdd 401 Fed.
App’x at 703 (“His ownpersonal belief that the true reason for the discharge was racial
discrimination is similarly insufficient to create a genuine issue of materidl)faEinally, at his
deposition,Plaintiff, rather thandentifying an animus baskeupon agetestified insteadthat he
believed that both Brzyski and Ursidsplayeda lack of maturity and management experiance
performing their job responsibilitiesBals Dep. at 174:2075:15. That sentiment is consistent
with the letter that Plaintiff sent to Brzyskiartly after he was not rehired. In that letilgintiff
statedthat his supervisors’ behavidlis consistent with a lack of maturity and management
experience, for failure to realize that people under you can be your greagtst@k’s Letter to
Brzyski at pg. 1.In order to prove pretext, however, Plaintiff must do more theallengethe
acumen of his supervisarSeeKeller, 130 F.3d at 1108. He must “point to evidence that would
allow a factfinder to disbelieve the employer’s reason for the adverse yengslbaction,’see
Willis, 808 F.3d at 644, which he has failed to dacordingly, Plaintiff has failed to satisfy the
first methodfor proving pretext.
2. Second Method of Proving Pretext— Doesthe Evidence Show aDiscriminatory

Animus

Defendant contends that Plaintiff has presented no evidence that Defendant fyrevious
discriminated against him based on his aB&intiff was hired by Defendant in 2008 when he
was 74 years old and was rehired for the next four seasons, and he reisasedach year. With
respect to Ursino calling Plaintiff an “old man,” Defendant avers that thels¢eid comments are

insufficient to establislthat Plaintiff’'s age was the real reason Defendant decided not to rehire
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Plaintiff, nor has Plaintiff offeed evidence to suggest that these alleged comments bore any
relation or temporal proximity to the decision not to rehire Plaitftiff.

Plaintiff argues thaDefendant, through its employees, previously discriminated against
Plaintiff. Specifically, Plainff contends that Ursino would call him an “old man” and asked if
Plaintiff could make it up the stairs to the second floor of the buildiimgaddition, Plaintiff
maintains that Gleason also made discriminatory remarks directed at him. Plapiéiffiekthat
Gleason questioned his mental acuity when he ordered eye drops for the lockesgaostias
his desire to count all of the tovgeBased on these instances of discrimination, Plaintiff contends
that the real reasdor the decision not to rehire him was his age.

The Third Circuit has held thatdecisionmaker'sigeist commen insufficient toshow
that the employer acted with discriminatory aninmughe decision making procesgen that
comment isemporaly remotefrom the adversemploymentction. SeeKeller, 130 F.3d at 1112
(holding thatthe decisionmaker'agerelatedcomment “alone could noeasonably be viewed as
sufficient to prove by a preponderance of the evidence that age was ankgieenctause of [the
plaintiff's] subsequentermination,” especially since “the alleged comment occurred four or five
months prior to the time when [the ailonmaker] decided that [thplaintiff] should be
discharged.”)see als®de, 401 Fed. App’x at 70&'Doran was Ade's supervisor and invohiad

the decisiormaking process to terminate Ade, but pecially discriminatory]comment and

101n addition,Defendant argues that Plaintiff has not presgéany evidence that Defendant has
previously discriminated against other individuals over the age of 40, nor has Plaovifeor
even a scintilla of evidence of similarly situated, substantially yousrgptoyees committing the
same infractionss Plainiff and escaping disciplineSeeWillis, 808 F.3d at 645.However,
Plaintiff does not address these arguments in his oppositiondneeivith good reasonPlaintiff
has failed t@oint to those types of evidence in the record.
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guestion relating to a piece of food, made approximately six months before Adérmten, are
insufficient to show that a discriminatory animus was the likely cause addwerse action.”)
(citing Keller, 130 F.3d at 1112 Here while Plaintiff conends that Ursino called him an “old
man” on several occasiorBlaintiff only providesone examplewhich appears to have occurred
on October 21, 2011:

BALS: | asked [Ursino] something. He came in to me and he said, listen, old man,

can you spare a guyrfa few minutes? | says, | don't know. I'll probably fall down
and hurt myself, but sure.

COUSNEL: So he was joking around?
BALS: Yeah.

COUSNEL: All right. Would you take a look atdid you and Mr. Ursino joke
around April back and forth?

BALS: | don't know if he joked, but | joked a lot. | thought he was joking, too, but
obviously, he wasn't.

Id. at 152:21154:13. Clearly, Plaintiff suggested that Ursino was joking when he made that
commentn October 2011. EversaumingJrsinowas not jokingthatcommenis insufficient to
showthat age was a determinatiaetor inthe decision not to rehire Plaintiff in March 20%Bice
Ursino called Plaintiff an “old man” approximately one and a half years ddaryskj in
consultation with Ursinamadethatadverse employment decisioSeeKeller, 130 F.3d at 1112.
In addition, Plaintifffurther testified that Ursino asked: “Can you get upstairs all right today?”
Bals Depat 28:911. Howeverit is unclear when that comment wasde so the Court is unable
to determine, at this stagehether that remark affected the decision not to rehire Plaifgiit,
more importantlyPlaintiff has failed to testify or present any evidence to place that comment in
context. Without additionalfacts and circurstancesa reasonable jury could not conclude that
simply asking someone if they can get up the stairs bespgakiscrimination.

Moreover,when asked whether someone else made discriminatogrksmbout his age,

Plaintiff statedthat Gleason commented on Plaintiff purchasing eye drops for the Iaxkar
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Specifically, Plaintiff argueshat Gleason questioned his mental acuity one day when she said,
“He doesn't know what he's doing.” That statement, on its face, has nothing to dyewiRhtaer,
that statement questions whether Plaintiff is qualified to do his job. Even if tteahetd was
agerelated, Gleason is not a decisionmaker, and as such, it would have been nothing n#ore than
stray remarkwhich is aloneinsufficient to suppora claim of age discriminationSeeEzold v.

Wolf, Block, Schorr & SolisCohen 983 F.2d 509, 545 (3d Cir. 199¢¥tray remarks by noen

decisionmakers or by decisionmakers unrelated to the decision process argivarelgreat
weight, particularly if tey were made temporally remote from the date of decisiged;also

Ewell v. NBA Properties, Inc., 94 F. Supp. 3d 612, 624 (D.N.J. 2015) (“Isolated remarks unrelated

to employment decisions, without more, do not make discrimination casescordingly,
Plaintiff has failed to satisfy theecondmethod of proving pretext. Without showing pretext,
Plaintiffs ADEA and NJLAD claims cannot withstand summary judgment.
IV.  CONCLUSION

For the reasons set forth above, Defendant’s motion for summary judgmedintiff's

claims under the ADEA and NJLAIB GRANTED.

11 To the extent that Plaintiff argues that tésttlement’letter to Brzyski is evidence of pretext,
that argument must fail. Plaintiff contends thafter he sent that letter, Defendant abruptly
replaced Kraft, who was in his fifties, with Curry, who was in his seveatitgee time Curry was
assigned to the position of Locker Room Manager. Based on temporal proximigsefvib
events, Plaintifappears to argubat Defendant acted with discriminatory animus based on age.
As discussedupra, howeverRlaintiff conceded that Kraft did not intend to stes/thelLocker
Room Manager, sinderaft wanted to be Caddy MasteBals Dep. at 98:16. More importantly

in his letter, Plaintifdoes not state, or even suggest, that age played a role in Defendant’s decision.
Pl.’s Letter to Brzyski at pgs.-2. Rather, Plaintiff specifically attributes Defendant’s decision
not to rehirehim to “a lack of maturity and management experiencethenpartof Brzyski and
Ursino. Id. at pg. 1 Accordingly, no reasonable jury could find that the letter was evidence of
pretext.
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Date: December 1&2016

/s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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