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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

S.S. o/b/o N.S., Minor Child,

Plaintiff,
Civ. Action No. 14-660BRM-LHG
V.
OPINION
BRICK TOWNSHIP SCHOOL DISTRICT
BOARD OF EDUCATION,et al,

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis Courtis a Motionto Allow Additional Evidencdiled by Plaintiff S.S.on behalf
of N.S. (“Plaintiffs”). (ECF No. 101.) DefendantsBrick Township SchooDistrict Board of
Education(the “Board”), SusanRussell(“Russell”), Walter Uszenski(*“Uszenski”),and Andrew
J. Morgan (“Morgan”)(collectively, “Defendants”)opposethe motion.(ECF Nos. 105 & 106.}
Pursuanto FederalRule of Civil Procedure 7®), the Court did nohearoral argumenttor the
reasonsetforth herein Plaintiffs’ Motionto Allow Additional Evidencés GRANTED IN PART
andDENIED IN PART.

l. BACKGROUND

The underlyingfactsaresetforth at lengthin the July 29, 2014 Opinion of the Honorable

Robert Binghaml, A.L.J. (the “ALJ”) (ECF No. 105-3, from which Plaintiffs appeal In the

! Defendantssubmittedjoint oppositionto the motion (ECF No. 105), while separatecounsel
submittedoppositionconcernng issuesrelatedto Morgan’scriminal history andUszensKs and
Morganis arrest (ECF No. 106).
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interestof judicial economy, th&€ourtrefersthepartiesto that Opinionfor afull recitationof the
factual background othis dispute.The Court draws additionalfacts from Plaintiffs’ Amended
Complaint.(ECFNo. 44.)

S.S.istheparentof N.S.,whowasseventeetthetime of theALJ’s decision, andvhois
autisticand haseenclassifiedas a child with a disability who qualifies for specialeducation
servicegpursuanto the Individualswvith DisabilitiesEducation At (“IDEA”). (ECFNo. 105-2at
3; ECF No. 44 11 1, 6.) Uszenskiis the District’'s Superintendent of Schools; Morganthe
District’s formerinterim Directorof SpecialServicesandRusselis theDistrict’s currentDirector
of SpecialServices(ECFNo. 44119-11.)Duringthe 201213 schoolyear,N.S.wasa ninthgrade
studentat Brick Memorial High School (“BMHS”) in Brick Township, New Jersey (the
“District”). (ECFNo. 105-2at3.)N.S.’sMay 31, 2012 Individualized Educatié¢trogram(*IEP”)
provided he wouléttenda“self[-]contained_LD-M (LearningLanguagéisability-Mild) class.”
(ECFNo. 44 { 18.)S.S.claimsthe District provided her alifferent|EP, datedOctober 9, 2012,
which includeddifferentgoals anabjectives(ld. § 20.)S.S.allegesthe ALJ refusedto consider
the October 9, 201EP and would not tak&estimonyregardingthe document.d.)

On November 30, 201%.S.attended a 60-dagviewmeetingregarding théEP, but she
left beforethe meetingbegan du¢o adisagreemenwith N.S.’steacher(ld. { 22.)S.S.allegesat
that meetingafter sheleft, the District draftedandimplementeda differentIEP, datedNovember
30, 2012, withouherpresenc®r consent(ld. § 23.)S.S.contends th®istrict’s implementation
of the November 30, 201EP disregardedhe provisions of the October 9, 20I2P andviolates
New Jerseyeducatioraw. (Id.  24.)S.S.claimsthe November 30, 201EP “containeddifferent
and more challenginghigh schoollevel unattainable goals armubjectivescomparedo [N.S.’s]

May 31, 2012EP. (Id. 1 36.)Shefurtherallegegshe DDistrict failed to provideN.S.with a personal



aide.(Id. 138.) S.S.contends th®istrict’'s implementatiorof theNovember 30, 201EEP, which
wastoo challengingor N.S.,led N.S. to receivefailing gradesin all of his subjectsn 2012-13
afterhe hadpassedll his classeghe prioryear.(ld. 1 39.)S.S.claimstheDistrict agreedeachers
would asses$l.S.with written narrativegatherthangradespbut sheneversawthenarratives(ld.
1940-41.)S.S.allegeghe ALJ denied her request that tBestrict provide hemwith thenarratives.
(Id. 1 41.)

S.S.allegesataMay 28, 2013EP meeting theDistrict changed\.S!s placementrom a
programfor studentavith mild disabilitiesto onefor studentswith severedisabilities.(ld. § 55.)
SheclaimstheDistrict did notinform her of her righto acceptor challengegheMay 28, 2013EP.
(Id. 1 56) TheALJ determinedheDistrict triedto accommodat&.S.by rescheduling theeeting
twice at herrequestbut S.S.cancelledbothtimes (ECFNo. 105-2at56.)

S.S.contends the changeN.S.’sinstructionpursuanto theMay 28, 2013EP led him to
receiveonly one hour of functionalcademicgachday, anchedid notreceiveanycorecurriculum
instruction.(ECFNo. 1 1 60.)S.S filed anemergentnotion beforean AdministrativeLaw Judgé
to haveN.S. placedin themild disability program. [d.  62.)The motionwasgranted. Id. { 65.)

S.S. sought a duerpcesshearing which the ALJ heldin May 2014. (d. 1167, 190.)The
ALJ heardtestimonyon behalf 0f5.S.andN.S.from apediatricneuropsychologistld. 1168-71.)
S.S.alsopresentedestimonyfrom N.S.’sreadirg specialistandspeechherapist(ld. 173, 75.)
TheALJ did notallow S.S.to introduceevidencehat purportedo showN.S. hadbeensuccessful
in middle schooin a progranfor studentswith mild disabilities.(Id. § 76.)The ALJ heldthe

District did not denyN.S. a free appropriatepublic educatior(“FAPE”) in the leastrestrictive

2 The AmendedComplaintrefersto the Administrative Law Judgewho head S.Ss emergent
motion as JudgeKerins, but doesnot identify her by herfull name.(ECF No. 44 { 62.) Judge
Kerinslaterrecusedherselffrom thematter.(ld. § 63.)



environmen{(“LRE") , despite finding th®istrict committedseveralproceduraérrors.(Id. 11 86-
88; ECF No. 105-2.)S.S.,having exhausteder admnistrativeremediediled her Complaintin
thiscase (ECFNo. 1.) Shdaterfiled the Amended ComplainfECFNo. 44.)

Il LEGAL STANDARD

The IDEA permits a party aggrieved by an administrative order to bring a civil action
appealing that decisiokee20 U.S.C. 8§ 1415(i)(2)(A)The District Court reviewing the ALJ’s
decision applies “modifiede novoreview, giving ‘due weight’ to the underlying administrative
proceedings$. S.H. v. Stat®©perated Sch. Dist. of City of Newa36 F.3d 260, 270 (3d Cir.
2003). The IDEA permits theDistrict Courtto consider additional evidence not presented below,
D.B. v. Ocean Township Bd. of Edu885 F.Supp. 457, 500 (D.N.11997); 20 U.S.C. §
1415(i)(2)(B)(ii), but “due weight”shouldbe given to théALJ’s ruling. Hendrick Hudson Ctrl.
Schl. Dist. v. Rowleyl58 U.S. 176, 2086 (1982);Carlisle Area School v. Scott,B2 F.3d 520,
529 (3d Cir.1995).If the District Court does not adhere tihe ALJ's factual findings, it must
explainits rationale for so doingCarlisle, 62 F.3d at 529The District Court’s review over
guestions of law and the Alslapplication of legal precepts is plendd;.at 528, 3; D.B., 985
F. Supp. at 500The District Court may not “substitute[d}s own notions of sound educational
policy for those of the agency it review&.H, 336 F.3d at 270.

Pursuant to 20 U.S.C. 8§ 1415(i)(8)e District Court'(i) shall receive the records of the
administrative proceedings; (ii) shall hear additionatientce at the request of a party; and (iii)
basing its decision on the preponderance of the evidence, shall grant such relief astthe cour
determines is appropriate:TThe] District Court must accept the state agency’s credibility

determinations ‘unless ¢hnontestimonial, extrinsic evidence in the record wojlgtify a



contrary conclusion.”Shore Reg’l High Sch. Bd. of Edwc.P.S. ex rel. P.5381 F.3d 194, 199
(3d Cir. 2004) (quotingarlisle Area Sch.62 F.3d at 529

1. DECISION

S.S.asksthis Courtto consideffifty (50) exhibits Certif. of JulieWarshawEsq.in Supp.
of Pls.” Mot. to Allow Additional Evid. ECF No. 104), Exs. 1-50), which she arguesvere
unknownto herattheDueProcess$iearingor wereimproperlyexcluded by thé&LJ. (Br. in Supp.
of Pls.Mot. to Allow Additional Evid. (ECFNo. 101-2)at 11) The Court considertheseexhibits
in turn.

A. Plaintiffs’ Submissionof EvidenceThat Was Not Before the ALJ
1. Exhibits 1to 3and 6to 7

S.S.argues, andDefendantsdo not dispute,the ALJ did not permit S.S.to submit the
October 9, 201EP becaus®efendantglaimedat thehearingtheyhadneverseernthedocument.
(ECFNo. 10411 9.) Shecontendghe October 9, 2012EP providedsubstantiallynoreservices
to N.S.than the November 30, 2012P, which wasimplemented.Ifl.) Sheclaimstheexistence
of the October 9, 201EP, which Defendants denied, would haakowedherto call Defendants’
credibility into question. Id.) Defendantsrguethe evidenceelatedto the October 9, 201PEP is
irrelevant,becausehe ALJ comparedhe November 20, 201EP to the May 31, 2012EP and
concludeahe November 30, 201EEP “addedprogram goal$ut did not actuallychange N.S.’s
individual goalsand obgctives though the wordingvasdifferent.” (ECFNo. 105at 7 (citing ECF
No. 105-2at55).)

The Court finds theevidencerelatedto the October 9, 201EP ascomparedo the May
31, 2012IEP and the November 30, 2012P (ECF No. 104,Exs. 1-3, 6-7) should badmitted

See SusaN.v. WilsonSch.Dist., 70 F.3d 751, 760 (3dir. 1995) (finding a court should consider



additional evidencen that is “relevant, noncumulative,and usefulin determiningwhether
Congress’goal [in the IDEA] hasbeenreachd for the child involved’). Although theALJ
consideredevidenceand testimonyregardingthe adequacy of the November 20, 20EP as
comparedo theMay 31, 2012EP, the ALJ did notconsiderthe October 9, 201EP. (ECF No.
105-2 at 55, 64-65.) The Octdber 9, 2012IEP called for additionalinstruction and services,
including asocialskills group and counselingvhich N.S. did notreceive (Id.) The Court finds
Exhibits 1to 3 and 6to 7 would have provided thALJ with a broadetasisto analyzethe
November30, 2012EP anddeterminewhetherthe District provided aFAPE SusanN., 70F. 3d
at759.
2. Exhibits 4 and 5

S.S.argues the Court should consider a By 2012 Supplementdhstruction PLEP
(Present_evel of EducatiorPerformance)which shemaintains‘showsthatN.S. workedwell, he
waslearning,andthathewassocial.”(ECFNo. 104 § 7Ex. 4.) Shealsoasks the Courto consider
two reportsfrom N.S.’shomeinstructor which theAL J did notpermitto beenterednto evidence.
(ECFNo. 104 1 8EXx. 5.) S.S.argues thereportswould haveprovidedthe ALJ with evidence of
N.S.’s needsand would have demonstratéte District was wrong to eliminate supplemental
instruction. (ECF No. 104 { 8.) DefendantargueS.S.’sdescriptionof Exhibit 4’s purposeas
“broad and vague.(ECFNo. 105at 8.) Theycontend Exhibit 5 woulde cumulative asthe ALJ
consideredsubstantial evidence regarditite District’'s elimination of supplemental instruction
and concluded did notadverselympactN.S.(ECFNo. 105at 9 (citing ECFN. 105-2at 55-56).)

The Court findsS.S. has notdemonstratedxhibits 4 and 5 would be non-cumulative.
Exhibit 4 consistsof a onepageassessmenif N.S.’swork at homeand would not provide the

ALJ with substantialnformation.As Defendantslemonstratehe ALJ consideredheelimination



of supplemental instructiofECF No. 105-2 at 55-56.) Therefore,the Courtwill not consider
Exhibits 4and5.
3. Exhibit 8

S.S.argueghe Court should considdwo narrativeswritten by N.S.’s eachergo assess
his progressat the end of the 2012-13 schogtar. (ECF No. 104, Ex. 8.)She contendsthe
narrativeshowthedistrictwasawareN.S. had not progressed throughthe schoolyearandwas
not passing higlasses(ld. I 12.)In light of the fact this evidencewas not madeavailableto
Plaintiffs until afterthe ALJ issuedhis decision, the Couwtill consider Exhibit 8.

4. Exhibits 9and 10

S.S.alsoseels to admitemailsbetweerS.S.andmembersf theDistrict regardingN.S.’s
placementn vocational programssopposedo life skills programs(ECFNo. 104,Exs.9-10.)
Sheargueshe emailswould have shown thBistrict’s failure to meetN.S.’s needs througits
failureto conduct a vocational evaluatioid.(1{13-14.)Deferdants argue the evidence would be
cumulative,as S.S. testified before the ALJ that N.S. had “masteredlife skills” and needed
vocational instruction(ECFNo. 105at 10 (citing ECFNo. 105-2at 40,44-45).)

The Court finds Exhibits 9 and 10 would leemuktive, as the ALJ heardsubstantial
testimony regarding N.S.’s experience adity regardindife skills. (ECFNo. 105-2at 40, 44-
45.) See Burlingtorv. Dept of Educ, 736F.2d 773, 790-91 (1sCir. 1984) (finding additional
evidence should not be peittedto repeator embellishtestimonya witnesshasalreadyoffered).
Thereforethe Courtwill not consider Exhibits 9 and 10.

5. Exhibit 11
S.S.claims the Court should consider a report concerningdifferencesbetweenthe

programs andEPsin the District andthosein the Vermont schootistrict whereN.S. attended



schoolafterPlaintiffs movedto thatstate (ECFNo. 104,Ex. 11.) Defendantsarguethis evidence
isirrelevant,asthe program#§\.S.enrolledin afterthe periodthe ALJ reviewedhas no baringon

whether theDistrict provided aFAPE.(ECF No. 105at 10 (citing BernardsvilleBd. of Educ.v.

J.H, 42 F.3d 149, 161 (3@ir. 1994)).)

The Courtagreesvith Defendantsln Bernardsville the Third Circuit affirmedtheDistrict
Court’sdecisionto deny theadmissiorof anlEP that hadbeendevelopedor the studenafterthe
period theALJ considered. 42 F.3at 161.Here,the contentof N.S.’s instructionaprogramsafter
heleft thedistrict do not change the analysis of whetherDisrict provded a FAPE. Therefore,
the Courtwill notconsiderExhibit11.

6. Exhibit 12

S.S.seels admissionof a February 8, 2018mail from N.S.’steacherNicole Pannucci,
regardingcontentto be coveredhn class.(ECFNo. 104,Ex. 12.)In theemail, Pannuccstateshe
classis “moving onto[sic] a newunit in Science. . . ClassifyingAnimals. . .thisis not agoal
within [N.S.’s] IEP butit is listed on the newgoalsthatwerewritten.” (Id.) S.S.argues the email
shows Pannucci “knewhatN.S.’s goals andbjectiveswereand thathey hadbeenrewritten.”
(Id. § 16.)Shecontends themail “confirms [Pannucci’siestimonythat the November 30, 2012
IEP wasimplemented.” Id.) Defendant@arguethis eviderceis cumulative asthe ALJ’s decision
includesthreepagessummarizingPannucci’s testimonyECFNo. 105at 11 (citing 105-2at 17-
20).)

The Court finds theemail would be cumulative and should not be considefée.ALJ
recounted Pannucci’s testimony, includimgy statementhat“she usedthe November [30,] 2012

IEP through the end dhe2012-13 schoagfear.”(ECFNo. 105-2at 18.) The Court cannotliscern



whatvaluethe February 8, 2018mailwould add. Therefore the Courtwill notconsiderExhibit
12.
7. Exhibit 13

S.S.asks the Courto consider ®ecembe#, 2012emailfrom S.S.to N.S.’scasemanager
concerninghefactN.S. had noparticipatedn physical educatiofor theentireschoolyear.(ECF
No. 104,Ex. 13.) S.S.claims the email shows theDistrict failed to provide N.S. with physical
educatiorandthereforedemonstratebl.S. did notreceivea FAPE.(Id.  17.)

S.S.deesnot explainwhy shedid not seekto have theALJ admitthe Decembed, 2012
emailinto evidencegiventhefact S.S.draftedit well before the hearinggee SusaN., 70 F.3dat
762 (finding the courtan “exclude evidencehat could havebeenavailablewhenthe school
district madeits decision”). Therefore the Courwill notconsiderExhibit 13.

8. Exhibits 14and 15

S.S. asks the Court to considertwo emails sent amongDistrict employees,ncluding
PannucciandN.S.’scasemanagerjn which they considemmeetingto discussN.S. without S.S.
present(ECF No. 104,Exs. 14-15.)S.S.argues the@mailsshow theDistrict excluded hefrom
the process of developing N.SIEP. (Id.  18.) Defendants argue theailsare cumulative,as
the ALJ heardsubstantiatestimonyregardingS.S.’sparticipation, ofack of participation in IEP
meetings.(ECF No. 105 at 12 (citing (ECF No. 105-2at 56).) In particular,S.S.testified she
attendechn|EP meetingon November 30, 20122CFNo. 105-2at41.) TheALJ alsonotedS.S.
attendeda meetingin April 13to discussthe May 2013IEP. (Id. at 56.) The ALJ alsoremarked

S.S.“chosenotto attendla May 2013IEP meeting],thoughit would havebeenpossible.” [d.)



The Court finds theALJ heard substantial testimony and evidencegardingS.S.’s
attendancef IEP meetingsTherefore Exhibits14 and 15vould be cumulativeand the Courtwill
notconsiderthem.

9. Exhibits 16to 19

S.S.argues the Court shoutibnsiderseveralemailssheclaims demonstratehe District
knew N.S. was failing his classes(ECF No. 104, Exs. 16-19.)S.S.sentthe emailsto District
employeedetweenSeptembei7, 2012, and February 27, 20EXpressingoncernabout N.S.’s
grades and overall performanckl.) S.S.contendghe emailsshowshebelievedthe October 9,
2012 IEP hadbeenadopted andhat shewas not awarethe November 30, 201EP hadbeen
implementednstead. id.  19.)

The Courtagainfinds this evidencas cumulative. The ALJ notedin his opinion thaG.S.
“hadthreeto five meetingdbetweerDecembef012 andMarch2013with [District employeesio
discussand plan N.S.’s ongoing educatiofECF No. 105-2at 41.) The meetings tookplace
during thesameperiodS.S.senttheemailsin Exhibits 16to 19, and theALJ wasclearly aware
S.S.conveyed her concerms the District. Therefore, the Coustill not consider Exhibits 160
19.

10.  Exhibit 20

S.S.contends the Court shoubdnsiderettersfrom teachersat a summerprogramN.S.
attendedn TomsRiver, New Jerseyin 2014.(ECFNo. 104,Ex. 20.) Sheargues théettersshow
theDistrict’'s assessmemf N.S.’sabilitieswasinaccurateandthat theALJ did nothavea proper
understanding of N.S.academigotential. [d. § 20.) Defendants argtiee evidences irrelevant
becauseN.S.’s performancat the summerprogram“bears absolutelyno relationto the public

education provided bthe District.” (ECFNo. 105at 13.)

10



The Court finds theassessmentBom the summerprograminstructos shouldnot be
consideredor thesamereasonghe Courtdeclinedto considerExhibit 11. SeeBernardsville 42
F.3dat 161.The ALJ reviewedtheDistrict’s provision of aFAPE through the 2014 schoygekar.
(ECF No. 105-2at 80.) Therefore N.H.’s performanceafter that periods notrelevant and the
Courtwill notconsiderExhibit 20.

B. Plaintiffs’ Submissionof EvidenceThat the ALJ Declinedto Consider
1. Exhibits 21and 22

S.S. argues the Court should considero diagnosticreadingassessmentsyhich she
maintainsoffer contradictoryassessmentd N.S.’s readindevel. (ECFNo. 104,Exs.21-22.)The
District’s April 23, 2013assessmerdatedN.S. could readat a third-gradelevel. (1d., Ex. 21.)
However,N.S.’s supplemental readirspecialistreported orMay 28, 2013, thaN.S. couldread
atafifth-gradelevel. (1d., Ex. 22.)S.S.argueghis discrepancylemonstratedll.S. benefittedrom
individual instruction,which thedistrict did not provide.Id. § 23.)

The Court notesS.S. acknowledges N.S.’s supplemental readspecialisttestified
regardingherassessmerdf N.S. (Id.) The ALJ consideredhis testimonyand noted thepecialist
testified“that N.S. would benefifrom a speecttlassto work one-onenewith enunciation ohis
words.” (ECFNo. 105-2at 31-32.) AlthoughS.S.contends thassessmentiemselvesverenot
admittedinto evidence, shé&ilsto explain howjf atall, theadmissionof theassessmentsould
haveled the ALJ to reacha different conclusion.The Court finds Exhibits 21 and 22 would be
cumulative anavill thereforenotconsiderthem.

2. Exhibits 23to 25
S.S. asks the Court to consideran independentspeechevaluation,an independent

educational evaluatioandanexpertreport.(ECFNo. 104,Exs.23-25.)ShecontendgheDistrict

11



should haveonsideredhe independenspeechandeducationakvaluationsn the preparation of
N.S.’slEPs,butfailedto do so. [d. § 24.)

The Court finds Exhibits 230 25 would be cumulative and/orelevant.S.S.argues the
District’s failure to corsiderthe evaluationsvasimproperbecausé[bly failing to considerthese
independent expereports,the [District] deniedN.S.[a] FAPE.” (Pls.ReplyBr. in Supp. of the
Mot. to Allow Additional Evid.(ECFNo. 108)at 12-13.)This conclusory explanation does not
sufficiently convey howconsideratiorof the evaluation$vould assisthe [Clourtin ascertaining
whetherCongressgoal hasbeenandis beingreachedor the child involved.” SusanN., 70 F.3d
at 760. As to the expertreport,the ALJ’s opinion includesnore than four pagesummarizing
S.S.’sexpert’s testimony(ECFNo. 105-2at 45-49.)S.S.fails to demonstrate hothe admission
of the experteportwould not becumulative. Thereforethe Courtwill not consider Exhibit23
to 25.

3. Exhibits 26 end 27

S.S.seeksadmissiorof lettersfrom N.S.’spsychiatristand a reporfrom his pediatrican,
which she argues show tiastrict caused\.S.to experience anxiety khiling to provide suitable
programs(ECF No. 104,Exs. 26-27.) Defendants argudaintiffs have notaddressedhow this
evidences relevant(ECFNo. 105at 14.)

The Court finds Exhibits 26 and Zterelevantinsofarasboth support S.S.’s contention
that the changeto N.S.’s instruction affected him adversely.N.S.’s psychiatrist ned in a
November 20, 2018&tter thatchangedo N.S.’s instruction haded him to experienceanxiety.
(ECFNo. 104,Ex. 26.) Theletter expresslystatesthe District is not complyingwith N.S.’sIEP.
(Id.) As the Court finds Exhibits 26 and Zterelevart to its evaluation of thé\LJ’s decisionthe

Courtwill consider those exhibits.

12



4. Exhibits 28to 31

S.S.maintairs the Court should consider a June 16, 204l S.S.sentto the District
requesting N.S.’s schodsuedPadto bereturnedor thesummer(id., Ex. 28),aswell asseveral
documents purportintp show N.S.’ssuccessefl) at his new schooin Vermont (d., Ex. 29), (2)
ata programn which N.S. workedfull time ata hospitalid., Ex. 30), and (3while participating
in activities such as boating and mowing théawn. (id., Ex. 31). S.S. arguesthe exhibits
collectively show theDistrict neitherprovidedN.S. with assistivetechnology, nodid it provide
him with needed vocational instructiond (1127-29.)

The Court findsthis evidenceis not relevantto the question of whethethe District
provided aFAPE. S.S.’semail merelyasksthe District to haveN.S. bring hisiPadhomefor the
summer.(Id., Ex. 28.) S.S.does noexpressany disapprovah theemail of theDistrict’s failure
to provideN.S. with technology. Id.) As to the evidence of N.S.’successeafter leavingthe
District, the Court findgheseexhibits are not relevantto the question of whether thBistrict
providedN.S.with aFAPEwhile hewasenrolledasa studenthere.SeeBernardsville 42 F.3dat
161.

5. Exhibit 32

S.S.contends the Court should consider N.S.’s s middle s¢teowdcripton thegroundit
demonstrate®N.S. hadbeenon the honoroll, [which] would have provided th&lLJ with a more
completepictureof N.S. and his needs educationally, vocationally, and socigl5CF No. 104
1931-32,Ex.32.)TheCourt does ndind N.S.’s eightlgradereportcardis relevanto the question
of whetherthe District providedN.S.with aFAPEwhile hewasa high schoastudentTherefore,

the Courtwill notconsiderExhibit 32.

13



6. Exhibit 36

S.S.claims the Court shouldonsiderseveralemailssentamongDistrict employees and
betweerS.S.andDistrict employeesegardinghe District’s removal of supplementaistruction,
including summerinstruction. (Id.,  42,Ex. 36.) S.S.argues this evidence showshe District
dishonestlyportrayedthe elimination of the services,not as a costsavingmeasureput as the
removal of a courtegy students.Ifl. T 42.)Shearguesheterminationof supplementahstruction
violatedN.S.’sIEP. (Id.)

The Courtfinds Exhibit 36 would be cumulativasthe ALJ acknowledgedthe District
unilaterallyterminatedsupplemental instruction without amending t&@.” (ECF No. 105-2at
55.) The ALJ continued: [T]he District did not subsequently provider suchinstructionin the
May 2013IEP for the 2013-14 school year.Id( at 55-56.)The Court finds theALJ considered
the District's removalof supplementalnstruction, andhe evidencecontainedin Exhibit 36is
cumulative. Thereforethe Courtwill not consider Exhibit 36.

C. Evidence Related to Morgan’s Criminal History and the Arrests of
Morgan and Uszenski

S.S.seekgo admitseverapiecesof evidenceconcernng Morgan’sallegedprisontermon
drug charges before tHaistrict hired him, as well as the May 2015 arrestsof Morgan and
Uszenski (ECFNo. 44146, 81, 83.JszenskiandMorganwerechargedvith misappropriating
District fundsafterUszenskdirectedMorganto createa fraudulenauditof specialserviceswithin

thedistrict to justify cutsin servicego students’ (Id.) S.S.argues th&€ourtshould considethis

3 Exhibits 33to 35 and 370 50relateto thesdssuesAs S.S.’sargumentsn favor ofconsideration
of thesedocumentsare consistentas are Defendants’argumentsgainstallowing the evidence,
the Court considertheseexhibits jointly. The exhibits include documentglatedto Morgan’s
criminal history, his employment histowyith the District, andthe criminal investigationinto the
fraudulent audit.

14



evidencebecausat “illustrate[s] Morgan’s characterand how he inappropriatelytreatedstaff,
teachersparents, and children(ECF No. 101-2at 12.) S.S.claimsthe evidence demonstrates
“therewasno furtheroversightof Morgan orhis actionsregarding N.S.”Id.)

Defendants oppostne admissionof this evidence on the grountis impermissibleto
introduceadditionalevidenceaunder 20J.S.C.8 1415(e)(2jo impeachthecredibility of withesses
atanadministrativehearing(ECFNo. 106at 13 (citing Bernardsville 42 F.3dat 161 (citing Egg
Harbor Twp. Bd. ofEduc.v. S.O.,by his Guardian aditem, R.O, No. 90-1043slip op.at3 n.1
(D.N.J.Aug. 19, 1992).) Defendants furtheargueevidenceaelatedto Morgan’s fraudulenaudit
is not relevant.(Id. at 16.) Defendantanaintain®[t]here is no causalconnection orelationship
betweenwhat servicesthe District did or didnot provideto other students and did drd not
providefor N.S.” (Id.) They contendssueof whetheMorgan’'sandUszenski’'sactionsledto the
District’s studentsn general being deprived offeAPE has no bearingn the ALJ’s finding the
District providedN.S.with aFAPE. (Id.)

The Courtfinds theevidenceconcerning Morgan andszenskishouldbe consideredThe
exhibits provide asignificant amount of information regarding Morgan’s misconductand
intimidation of staff, including those whose decisioaffectedN.S. (SeeECF No. 104,Exs. 38-
40.) The evidence suggest MorganderedDistrict employeeso manipulate studedEPsandto
eliminateserviceswith noregardfor IEP requirements(ld., Ex. 43.) While the Courtmustgive
“due weight” to the AL3J ruling.Hendrick Hudson Ctrl. Schl. Dist458 U.Sat 205-06 the Court
notes much of the evidence concerning Morgan asgkhkki was not before the AlSee Oberti
by Oberti v. Bd. of Educ. of Borough of Clementon Sch.,D&%. F.2d 1204, 1222 (3d Cir. 1993)

(finding “the district court did not fail to give due weight to the agency pracggtwhen “the

15



court’s findings vere based largely on new expert testimony that was not before the ALJ").
Therefore, Exhibits 38 35 and 37o 50 should be considered.

IV.  CONCLUSION

Forthereasonsetforth above Plaintiffs Motion to Allow Additional EvidenceECFNo.
101)isGRANTED IN PART andDENIED IN PART. The Motionis GRANTED asto Exhibits
1to 3, 6t0 8, 26t0 27, 33to 35,and37to 50. The Motionis DENIED asto Exhibits 4to 5, 9to

25, and 280 32.An appropriaterderwill follow.

Date:March 29, 2018 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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