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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ALICE POSEY, individually and on
behalf of others similarly situated,

Plaintiff,
Civ. Action No.: 14-6833FLW)(TJB)
V.
OPINION
NJR CLEAN ENERGY VENTURES
CORPORATION,

Defendant

WOLFESON, United States District Judge

Plaintiff Alice Posey(“Plaintiff’) brings this case on behalf of herself and all other
similarly situated individual¢the “Class”) allegingthat the solar panel leagihe “Lease”)she
executeadvith Defendant NJR Clean Energy Ventures Corporatibe{éndant”)s not compliant
with the Consumer Leasing Act subchapter of the THiathending Act(the “CLA”), 15 U.S.C.

8 1667a and theConsumer Financial Protection Buwéaregulations implementing the CLA
(“Regulation M?, 12 C.F.R. 81013 et segPlaintiff also asserts thahe Leaseviolated New
Jersey's Truth in Consumé@ontract, Warrantyand Notice Act(the “TCCWNA”"), N.J.S.A.
56:12-15.In responseDefendant clairathat the Leases not a violation othe CLA Regulation

M, orthe TCCWNA, and bringdreach of contract and unjust enrichment counterclaims against
Plaintiff. Presently before the Court, Defendant moves for summary judgment and Plaintiff
requests leave to amend the Complaint.

For the reasons set forth belddefendant’s Motion for Summary Judgmentleniedand

Plaintiff’'s Motion for Leave td-ile an Amended Complaint gganted
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|. Background

The following facts are undisputed unless othsewndicatedOn or about January 21,
2013, Plaintiff executed thieease which provigesthat in exchange for 180 payments in periodic
installments over the next fifteen yedegfendant would install solar energy system (the “Solar
Equipment) onthe roof of Plaintiff's residenc®ef.’s Statenent of Material Facts not in Dispute
(“Def.’s Fact Statement™{ 2-3 Pl.’s Resp. to Def.’s Statement of Material Facts not in Dispute
(“Pl.’s Fact Statement'f]2-3. The Lease states thatdah ofPlaintiff’'s periodic payments would
be $75.46each and he total cost othesepayments over the course of fifteen years would be
$13,582.80Def.’s Fact Statemerit 3 Pl.’s Fact Statemerit 3. Some time after Plaintiff signed
the Lease,hte Solar Equipmentvas insélled on Plaintiff's roof Beginning in October 2013 and
continuing thereafterDefendantmailed Plaintiff multiple invoices requesting that she make
payments under the Leages of September 201#jaintiff hadnot made anyf these payments
ConsequentlyDefendant’s attorney sent a leftdated September 19, 201d Plaintiff, informing
her that as of that datehe owedefendant $36,426.6@hich consisteaf the totalunpaid rent
through July 2014 ($754.60) plus liquidated damatyesunder the Leag835,672.00).

On October 30, 201 #laintiff filed herinitial Complaint, allging that the Lease violates
the CLA and Regulation M (Count 1) because it fails to clearly and conspicuousbsdis(1)
thepayment schedule, payment amounts, and payment pgdtse early termination righand
(3) Plantiff's option to purchase the Solar Equipmanthe end of the leasd5U.S.C. 8§ 166743,
12 C.F.R. §1013.3,1013.4 Plaintiff also alleges that because the Lease viotheeSLA and
Regulation M, it also violatethe TCCWNA (Count 2). N.J.S.A. 56:12-18s remedies, Plaintiff
seeksactual damages, statutory damages, and attorney’s fees and cou®od3ecember 15,

2014,Defendant responded with an Answer, which it amended on January 5 t@0&8ude
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breach of contract and unjust enrichmemtinterclaims against PlaintifRefendant seekactual
damages, as well as attorney’s fees and court dOstslanuary 26, 201%laintiff answered
Defendant’s counterclaims.

Before anydiscovery Defendant movefor summary judgmerdn all of Plaintiff’s claims.
In her opposition brigfPlaintiff raises a number of new theoriespt previouslyallegedin her
Complaint, as to howhe Lease violatethe CLA and Regulation Mn addition Plaintiff requests
leave to file an amended complatot plead these new theorid®laintiff's proposed amended
complaintdoes noaddanynew partiesor assert new facts or new casiséaction but only seeks
to pleadseveral additional mannerswhich the Lease violates the CLA and Regulation M under
Count 1 Proposed AmCompl. {116-27.Specifically,Plaintiff assertéwo newviolations under
the CLA and Regulation M1) that the Leaskiled todisclose certaimformation ina segregated
manneyin violation of 12 C.F.R. 8013.3(a)and(2) thatthe Lease’s liquidated damadgesmula
and resulting charges are substantively unreasonable, in violation of 15 U.B567[&b)
Proposed Am. Compf{19, 21, 26 Plaintiff's proposed amended compitialsoredefinesthe
Classby limiting the Class’ allegationt® the portions of the Lease in dispute afatifying that
the Class period extendsly as far as permitted by the CLA’s statutdiwfitations. Proposed
Am. Compl.| 29.In response, Defendant opps$&¥aintiff's motion for leave to file an amended
complaint,arguingtha (1) there has been unexplained and undue delay in bringing the motion and
(2) Plaintiff's amendment would be futile.

[I.  Motion to Amend Complaint

Rule 15(a) states thatparty may amend her pleagiance, as a matter of course, within

twenty-one days of serving her original Complaint or within twenty-dagsof the earlier of

service of a responsive pleading or service of a motion under Rule 12 (b), (e)Fed(R. Civ.
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P. 15(a). Here, Defendant filed its Amended Answer to Plaintiff's Complaintraradas, 2015.
Plaintiff missedthe window to amend her Complaint as a matter of course, steédpn April
24, 2015approximately threand a halimonthsafter Defendant filed its Amended Answer and
Counterclaim she moved for leave to amend.

If a party no longer may amend her complaint as a matter of ¢c@lnaaust acquire the

opposing party’s consent or the leave of the court to arhé&hd:The court shouldreely give

! plaintiff contends that, pursuant to Fed. R. Civ. P. 15(b)(2), Defendant “effectively consented
by its conduct” to resolve the new theories of liability raised in the proposeddaa complaint
through the pendingiotion for summaryjudgement, because Defendant adjthe substantive
merits of the proposed amendment in its summary judgment briPfirgReplyMem. of Law in
Supp. of Mot. for Leave to File Am. Compl. (“Pl.’'s Reply Mem.”BpUnder Rule 15(b)(2),

“[w] hen an issue not raised by the pleadings is byethe parties' express or implied consent, it
must be treated in all respects as if raised in the pleadings.” When analyzihgmthete has
been implied consent, courts look to “whether the parties recognized that the unpleaded is
entered the casa trial, whether the evidence that supports the unpleaded issue was introduced at
trial without objection, and whether a finding of trial by consent prejudiced the opposiyg pa
opportunity to respontd.Addie v. Kjaey 737 F.3d 854, 867 (3d Cir. 201@&jtationand internal
guotations omitted). Additionally, “an issue has not been tried by implied consent ihevide
relevant to the new claim is also relevant to the claim originally pled, bed¢sudefendant does
not have any notice that the implieldimn was being tried Id. (citationandinternal quotations
omitted). Currently, there is a circuit split as to whether Rule 15(b)(2) appliesnomasy
judgment, and the Third Circuit has not yet ruled on this idsberty LincolnMercury, Inc. v.
Ford Motor Co, 676 F.3d 318, 32i. 7(3d Cir. 2012)“Courts of Appeals for the D.C., Ninth,
and Eleventh Circuits have concluded that Rule 15(b), captioned ‘Amendments During and After
Trial, may not apply to pretrial motions because the Rule is designaddress discrepancies
between pleadings and evidence introduced at trial. However, other circuitsppied &ule
15(b) at the summary judgment stage. We decline to address the issue today fescdwison of
it is unnecessary to the dispositiontuktcasé.(citing those circuits declining to apply Rule 15(b)
at summary judgmenidarris v. Sec'y, U.S. Dep't of Veterans Affair26 F.3d 339, 344.3 (D.C.
Cir. 1997);Crawford v. Gould56 F.3d 1162, 11689 (9th Cir.1995);Blue Cross & Blue Shidl
of Ala. v. Weitz913 F.2d 1544, 1550 (11th Ci990) and those applying Rule 15(b) at summary
judgment:Cruz v. Coach Stores, In€02 F.3d 560, 569 (2d Ci2000);Suiter v. Mitchell Motor
Coach Sales, Inc151 F.3d 1275, 12780 (10th Cir.1998);Smith v. Transworld Sys., In@53
F.2d 1025, 1030 (6th CiL992);Walton v. Jennings Cmty. Hosp., Li&75 F.2d 1317, 1320.3
(7th Cir.1989);Canion v. Randall & Blake817 F.2d 1188, 1193 (5th Cik987))). Here, | need
not resolve the question whether to apply Rule 15(b) at the summary judgment stage, because
the evidence relevant to Plaintiff’'s new legal theories, the Lease and as$ddeatiments, is also
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leave when justice so requiresd. This decision to grant or deny leave to amend a complaint is
committed to the discretion of the district co@oventry v. U.S. Steel Cor@56 F.2d 514, 518
(3d Cir. 1988) Courtsliberally give leave toamend, because pleading is hatgame of skill in
which one misstep by counsel may be decisive to the outcome,” but“thapurpose of pleading
is to facilitate a proper decision on the meftitldnited States v. Hougha364 U.S. 310, 317
(1960) (queing Conley v. Gibson355 U.S. 41, 481957) (internal quotations omitted)
Moreover “outright refusal to grant the leave without any justifying reason appetointhe
denial is not an exercise of discretion; it is merely abuse of the discretiomcandistent with the
spirit of the Federal RulesFoman v. Davis371 U.S. 178, 18@1962). Indeedn explaining Rule
15(a), the Supreme Court has stated:

If the underlying facts or circumstances relied upon by a plaintiff may beparmpr

subject of relief, he ought to be afforded an opportunity to test his claim on the

merits. In the absence of any apparent or declared rsasbras undue delay, bad

faith or dilatory motive on the part of the movant, repeated failure to cure

deficiencies by amendmenpreviously allowed, undue prejudice to the opposing

party by virtue of allowance of the amendment, futility of amendmenttheic.

leave sought should, as the rules require, be ‘freely given.’
Id. Howevera district ourt may deny leave to amend on the grounds that amendment would cause

undue delay or prejudice, or that amendment would be fuMtileer Family Trust v. Quees03

F.3d 319, 330-31 (3d Cir. 2007).

relevant to her original claims. Moreover, Defendant has explicitly opplostn amendhg the
Complaint to incorporate Plaintiff's new legal theories and addressingabees at the summary
judgment stageDef.’s Mem. of Law in Opp’n to Pl.’s Mot. for Leave to Amend her Compl.
(“Def.’s Opp’n Mem.”); Def.’s Reply Mem. of Law in Further Supp. of Def.’s Mot Summ. J.
Dismissing Pl.’s Claims p. Because Defendant has not given implied consent, Rule 15(b)(2)
cannot apply.
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a. Undue Prejudice, Undue Delay, and Bad Faith

Defendant argues that Plaintiffs motion faalle to amend should be denied on the
grounds thail) there has been unexplained and undue delay in bringing the motid@)and
Plaintiff's amendmerstwould be futile.Generally, undue prejudice is the “touchstone” for denial
of leave to amenddeyl & Patersonint’l, Inc. v. F.D. Rich Housf theV.l., Inc, 663 F.2d 419,
425 (3d Cir.1981).Undue prejudice occurs when the rooving party is “unfairly disadvantaged
or deprived of the opportunity to present facts or evidence which it would have offered had the
[moving party] been timely.1d. at 426 (citation omitted). Incidental prejudicencd a sufficient
reason to deny leave to amend; rather, any resulting prejudice must be truly “Uddtiere,
Defendant wouldhot suffer any undue prejudice, and Defendant has not asserted such. Indeed,
Plaintiff's amendment is brougbeforeanydiscowery has begunand therefore Defendaist not
deprivedof theopportunity to present any facts or evidence.

Absent a showing of undue prejudice to the-nwving party, “denial must be grounded
in [the moving party's] bad faith or dilatory motives, truly undue or unexplained delagtedpe
failure to cure a deficiency by amendments previously allowed or futiligmefndment.’ld. at
425; see alsdHewlet-Packard Co. v. Arch Asso€orp, 172 F.R.D. 151, 153 (E.D. Pa. 1997)
Defendant argues that Plaintifas unduly delayed the filing of her motion. However, the Third
Circuit has held thaf[tjhe mere passage of time does not require that a motion to amend a
complairt be denied on grounds of delay; delay alone is an insufficient ground to deny leave to
amend."USX Corp. v. Barnhay395 F.3d 161, 16(Bd Cir. 2004)quotingCureton v. NCAA252
F.3d 267, 273 (3d Ci2001) (internal quotations omittedht some point, delay becomes undue
when it placesan unwarranted burden on the court,aoprejudicial or unfai burden on the

opposing partyUSX 395 F.3dat 16768 (3d Cir. 2004)citing Cureton 252 F.3dat 273)
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Significantly, celay may become undue when there has been previous opportunity to amend the
complaint.See Lorenz v. CSX Corfd F.3d 1406, 1414 (3d Cit993) (three year lapse between
the filing of the complaint and the proposed amendment was “unreasonable” Helaphaintiff
had previous opportunities to antgnWhere the nommoving party asserts undue delay, “the
obligation of the trial court in its disposition of the motion is to articulate the imposition or
prejudice caused by the delay, and to balance those concerns against the movant's cedagn for
in asserting the motionCoventry 856 F.2dat 520.Here, Plaintiff’'s motion for leave to amend
does not place an unwarranted burden on the court or an unfair burden on the opposing party,
becaus®nlythreeand halfmonthshave elapsed since the filing of the Counterclaimd discovery
has not begunMoreover,l do not agree with Defendant’s assertion that Plaintiff purposefully
delayed filing her motion to amend. Rathdaintiff's amendmentgppear to be responsive to
Defendant’s early filedprediscovery,summary judgrant motion.l stress that Plaintiff does not
seek to bringnew causes of actipbut rathebuttresses her current claims with new legal theories.
| do notfind that any delay existsr that Plaintiff has acted in bad faith

b. Futility

Furthermore Defendantargues that the new legal theoribsit Plaintiff raises in her
proposed amended complaint are futile, and thus Plaintiff’'s motion for leave to amerditshoul
denied A district court may properly deny leave to amend where the amendment would not
withstand a motion to dismiss, or in other words, where the amendment would beMaskarsky
v. Gen. Motors Corp706 F.2d 111, 125 (3d Cir. 1988) assessing thtility of an amendment,
the court “applies the same standard of legal sufficiency as apphder Rule 12(b)(6).”
MedPointe Healthcare Inc. v. Hiech Pharmacal Cp380 F. Supp. 2d 457, 462 (D.N.J. 2005)

(quotingln re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1434 (3d Cik997)).Plaintiff
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assertswo newtheories of liabilityin her proposed amended complaiff that in violation of
Regulation Msection1013.3(a)the Lease did not discloge a segregated mann#ére following
items: (atheamount due at lease signing, &payment schedule and total of periodic payments,
(c) other chargegd) thetotal of payments(e) a staement of purchase option, if permitteshd
purchaseptionprice and(f) astatement referenaythe nonsegregated disclosutemnd(2) that
in violation ofthe CLA sectionl667b(b), thd_ease’s ligiidated damages formula and resulting
charges are substantively unreasondbéfendant argues that each of thadditions idutile.

Plaintiff also seeks to refine the Class definitiam the proposed amended complaint
However Defendant has made no argument that such changes to the Class definition are futile.
Thereforethe Courtneed not examintis amendment here

i Standard of Review

When reviewing a motion to dismiss on the pleadings, courts “accept adlifattagatiors
as true, construe the complaint in the light most favorable to the plaintiff, amchohetevhether,
under any reasonable reading of the complaint, the plaintiff may be entitieltetd Phillips v.
Cnty. of Allegheny515 F.3d 224, 233 (3d Cir. 200@)itation andinternal quotations omitted).
The factual allegations set forth in a complaint “must be enough to raise a rigitftalvove the
speculative level.Bell Atlantic Corp. v. Twombly50 U.S.544, 5% (2007).As theThird Circuit
summarized:

‘stating. . .[a] claim requires a complaint with enough factual matter (taken as true)

to suggest’ the required element. This ‘does not impose a probability requirement

at the pleading stage,” but instead ‘simply calls for enough facts to raise a

rea®nable expectation that discovery will reveal evidence of the necessary
element.



Phillips, 515 F.3dat 234 (quotingTwombly,550 U.S.at555); see also Covington v. Int'l Ass'n of
Approved Basketball Officialg,10 F.3d 114, 118 (3d Cir. 2013) (“[A] claimant does not have to
set out in detail the facts upon which he bases his claim. The pleading standard is not akin to a
probability requirement; to survive a motion to dismiss, a complaint merely hateta geausible
claim for relief.” (citation andinternal quotations omittep)

However, “the tenet that a court must accept as true all of the allegations comamed i
complaint is inapplicable to legal conclusion&shcroft v. Igbal,556 U.S. 662, 678 (2009)
Additionally, a claim for relief must be plausibléd. at 679 Therefore, “a court considering a
motion to dismiss can choose to begin by identifying pleadings that, becausetheyrare than
conclusions, are not entitled to the assumption of tridhUltimately, “a complaint must do more
than allege the plaintiff's entitlement to relief. A complaint has to ‘show’ suchtalement with
its facts.”Fowler v. UPMC Shadysid&,/8 F.3d 203, 211 (3d Cir. 2009).

Moreover “a district court ruling ona motion to dismiss may not consider matters
extraneous to the pleadings[although a] limited exception exists for documents that are integral
to or explicitly relied upon in the complaint¥. Pa. Allegheny Health Sys., Inc. v. UPM&27
F.3d 85, 9M.6 (3d Cir. 2010)(quoting Burlington, 114 F.3d atl426) (nternal quotations
omitted). Because Plaintiff has attached the Lease to her proposed amended complaint, and
because she explicitly relies upon the Lease in her proposed amended mpiiaa@urt will
rely on the Lease when necessary to clarify Plaintiff's allegati®es.Burlington114 F.3dat
1426 (“[A] document integral to or explicitly relied upon in the complaint may be coseside
without converting the motion [to dismiss] into onegdammary judgment.(citationandinternal

guotations omitted)).



The Third Circuit has reiterated that “judging the sufficiency of a pleadingaxt
dependent exercise” and “[sJome claims require more factual explication than otlstateta
plausible claim for relief. W. Pa. Allegheny Health Sys., In627 F3d at 98 That said, the Rule
8 pleading standard is applied “with the same level of rigor in all civil actitcthg¢uotinglgbal,
556 U.S. at 684) (internal quotations omitted).

ii. Analysis

1) Segregatedtems

The sections of Regulation M at issue in ttase generally seek to ensure that consumer
lessees of personal property receive meaningful disclosures that enabte ey and
accurately compare lease terms between leases.12 C.F.R. § Auld#ebaum v. Nissan Motor
Acceptance Corp226 F.3d 214, 218 (3d Cir. 2000). To that end, Regulation M section 1013.4
requires that lessors disclose certain information in a consumer leaggicélle.
Section1013.3(a) of Regulation M, in turn, requires that all information listed in section 1013.4
be dizlosed “clearly and conspicuoushAdditionally, section1013.3(afurtherrequires that a
subgroup of thé&emslisted insection1013.4 be segregated from otirdormationandthat the
headings, content, and fornmpresented in a manner substantially similar tcaihy@icable
model contract provided in Appendix A of Regulation M. 12 C.F.R. § 1013.3(a), AGmhis\.
subgroup of items includes the following:

(b) Amount due at lease signing or delivery. The total amount to be paid prior to

or at consummation or by delivery .The lessor shall itemize each component

by type and amount, including any refundable security deposit, advance monthly

or other periodic payment, and capitalized cedtiction

(c) Payment schaule and total amount of periodic payments. The number,

amount, and due dates or periods of payments scheduled under the lease, and the

total amount of the periodic payments.

(d) Other chargesThe total amount of other charges payable to the lessor,
itemized by type and amount, that are not included in the periodic payments. Such
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charges include the amount of any liability the lease imposes upon the lessee at
the end of the lease term

(e) Total of paymentsThe total of payments, with a description sushtlae

amount you will have paid by the end of the lease.” This amount is the sum of the
amount due at lease signing (less any refundable amounts), the total amount of
periodic payments (less any portion of the periodic payment paidsa le

signing), and other charges . . .

(i) Purchase optiorA statement of whether or not the lessee has the option to
purchase the leased property, and[i]f at the end of the lease term, the purchase
price; and. . . [i]f prior to the end of the lease term, the puseharice or the

method for determining the price and whenldéssee may exercise this option

()) Statement referencing nonsegregated disclosArsgmtement that the lessee
should refer to the lease documents for additional information on early
terminaton, purchase options and maintenance responsibilities, warranties, late
and default charges, insurance, and acyrsty interests, if applicable

12 C.F.R. § 1013.4(b){c), (d), (e), (i), (j). Of the model forms provided in Appendix A,
Plaintiff and Defendant both compare the Leadeaion A-3, Model Furniture Lease
Disclosures(the “Model Form”), the applicable model in the instant case. 12 C.F.R. § 1013,
App. A; Def.’s Opp’n Mem. p. 141.’s Reply Memp. 9.Lessors may makchangeso the
model form, but the information contained in the alter@otractmust be presented in a manner
substantially similar to themodel form. 12 C.F.R. 8 1013, Supp. I, Comment 1 to Appn
order to remain substantially similar, “any changes shouldibenal’ and not ‘so extensive as
to affect the substance and the clarity of the disclosuieks

Deferdant does not assert that the Lease is not a consumer lease, under the meaning of
the CLA and Regulation M, nor that Defendant is not a lesstiabPlaintiff is not a lesse&5
U.S.C.A. 8 1667. Thus, at issue is not whether the CLA and Regulation M apply, but rather
whether the Lease has violatbs statute and regulatiofihere are six items that Plaintiff
contends have not been segregateal substantially similar mannerthe Lease: (1) the amount
due at lease signing, (2) the payment schedule and total of periodic paymentsr(8hatges,

(4) the total of payments, (5) a statement of purchase option, if permitted, and @ wethas
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price, and (6) a statement referencing the-segregated disclosurekhe first two pages of the
Model Form provide this information in a series of separate boxes and Gédbodel Form
pp 1-2. To respond, Defenddist argues that it has no “otheharges” to disclose, and
therefore it is not required to provide a segregated “other charges” sectiorRegdéation M.
Additionally, althoughDefendantloes not disputthat the remaining five itenmaust be
disclosed on the Leasécontends thahe Leaseconforms to Regulation M pyresening these
itemsin a manner substantially similar to the Model Form

As to the category “other chargeBgfendant argues thttis disclosure is not applicable
to the Lease, because there are no other chargaBledo the lessor that are not included in the
periodic paymentsinceall of the charges made under the Lemsalreadyincluded in the
periodic payments. Indeed|essor “may delete any disclosures that are inapplicable to a
transaction without losing the Act's protection from liability.” 12 C.F.R. § 1013, Supp.
Comment 1 to AppA. SinceRegulation M only requires segregated disclosures be made “as
applicable,the“other charges” disclosure is not necessary, because Defendant has no other
charges to discloseSeel2 C.F.R. § 1013.3(aplaintiff did notaddresshis argument in her
response brief, nor did she specifically allege in her proposed amended complaithiestat
missing “other charges” aréhereforepecause Plaintiff does not allege which “other charges”
are missing, this aspect of Plaintiffsoposed amended complaisffutile.

However, as to the remaining five items, Defendant does not dispute that they must be
disclosed on the Lease. Rather, the parties disagree as to whether they havepsrty
disclosedFirst, he Model Form includes a segregated box entitled “Amount Due at Lease
Signing,” Model Form p 1while the Lease contains a segregated box entillechization of

Additional Charge®ue at Lease Signinglease pl. Plaintiff argus that because the Lease’s
12



section title includes the word “additional,” it implies that ther@sscond section with other
information about charges due at signiRtaintiff argues that this deviateottar from the
Model Form, which makes clear that there is only one section regarding the amourthdue a
signing of the leaséefendant, on the other hardgues thathis change is minimal andoes
notalter the meaning of section. Howewviérs plausible thainserting the word “additional” to
this sectiorcould confuse the lessee and detract from the sectilamis/. Therefore, under the
facts alleged by Plaintiff, this section of the Leas®y not besubstantially similar to the Model
Form.

Secmd, the Model Form provides only one segregated box, entitled “Monthly Payments”
for the payment schedule and total periodic payments. Model Form p 1. On the other hand, the
Lease provides a larger box entitled “Schedule of Payments” witbatds entitld “Term (in
months),” “Number of Payments,” “Amount of Each Periodic Payment,” and “Totah&atg
(The amount you will pay after you have made all scheduled paymkeheake pl. Plaintiff
argues that these segregated boxes are not substantially sarii@ylarly sinceunlike the
Model Form, the Lease does not provide specific dates for when payments velticem
Defendant contends that these changes do not affect the substance or clagtgroiision.
However, by definition, failing to include the payment dates changes the substanse of thi
section. Unlike the Model Form, a consumer looking at the first page of the Leasenobbk
able to determine when her first pagnt is due or owhat dateof each month her subsequent
payments are due. Thus, under these alleged facts, this section of thddesaset appear to be
substantially similar to the Model Form.

Third, the Model Form provides a segregated box entitled “Total of Payments (The

amount you will have paid by the end of the lease),” Model Formnwhile the Lease’snly
13



corresponding box is under the subheading “Monthly Payments” amditied“Total of
Payments (The amount you will pay after you have made all scheduled payikeatse [l.
Plaintiff argues that thienguage is substantively different from the Model Form, and that
Defendant is required by the statute to provide two separate boxes: one to tespdaslt
periodic payments and one to despthe total sum gbaymentsnade under the Lease.
Defendantounterghat because monthly payments are the only payments Plaintiff will have to
make under the Lease, an additional “Total of Payments” section is unnecessegyeH in the
Model Form, tle “Total of Payments” section adds up the totals of the “Amount Due at Lease
Signing” section as well as the “Monthly Payments” and “Other Charges” sedionsover,
Regulation M defines the “Total of Payments” as the “sum of the amount due atideasg s
(less any refundable amounts), the total amount of periodic payments (lesstanmyqidhe
periodic payment paid at lease signing), and other charges . ..” 12 C.F.R. § Bét3uke the
Lease includes sections equivalent to the “Amount Due at Lease Signing” and ‘Wonthl
Payments” sections, for the sake of clarity, it should also include a “TotayfdP$s” section
adding the totals of these two sections. For this reason, under the facts all&jgidtiff; the
Model Form’s “Total of Paymentsectionappears to be applicable here, and should have been
included in the Lease.

Fourth, he Model Form containgn bolded languagéPurchase Option at End of Lease
Term” and sample language that is\rwlded, which reads “[You have an option to pase
the leased property at the end of the leasetermfor$  [and a purchase option fee of
$ |.]" Model Form p 1. In this regairthe Lease contairike followinglanguageentirely
in bold, in a paragraph with other terfisHIS IS A LEASE. YOU ARE NOT BUYING THE

SOLAR EQUIPMENT ALTHOUGH YOU MAY HAVE THE RIGHT TO DO SO UPON
14



EXPIRATION OF THE TERM OF THE LEASE.” Leaselp It is onlyelsewhere in the Lease
that it isexplainedthatsixty days prior to the end of the leasertgan appraiser from the
American Society of Appraisevsill determine thegpurchase option price. Leas® 8Plaintiff
asserts that this disclosure is problembaéicaus¢he disclosure is not properly segregated from
other informatiorandthe disclosure does not include the purchase option price. To the contrary,
Defendant argues that its changes to this section of the Model Form did not tteasglestance
or the clarity of the disclosurgvhile Defendant is correct that Regulation M allows lessors in
lieu of providing a sum certain option price to provide a sunbé&determined at a future date
by reference to a readily available independent sgut@eC.F.R. 81013, Suppl, Comment 5
to 8 1013.4(i), thisum wasot properly displayed on the front page, in a manner substantially
similar to the Model Form\Vioreover, contrary to the segregation requirements of Regulation M
section1013.3(a), the language of this section is displayed in a paragraph containing other
disclosures. Thus, Plaintiffas suffciently alleged thathis section of the lease does not satisfy
regulation M’s requirement that this information be segregatethat this information be
displayed in a manner substantiadimilar to that of the Model Form.

Finally, the Model Form incldes asegregatedection which states in bol®ther
Important Terms.” and nobelded language that reatfSeeyour lease documents for additional
information on early termination, purchase optiand maintenance responsibiliti@grranties,
late and defaultharges, insurance, and awecurity interest, if applicableModel Form p 1.
Contrary to the Model Fornthe Leasdas bolded language statingLEASE READ
CAREFULLY THE GENERAL TERMS AND CONDITIONS CONTAINED ON THE OTHER
PAGES AND ATTACHMENTS OFTHIS LEASE” which is included in the same paragraph as

other termsLease fl. Plaintiff contends that this disclosure is not properly segrefratrad
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other unrelated information. Additionally, Plaintiff argues that because #mselsedisclosure
does nolist the specific categories of additional information contained in the agreéatmsmot
substantially similar to the Model Forf@efendantounterghat this disclosure satisfies the
format and substance requirements of RegulatioNdhetheless, asith the purchase option
section, including this information in a paragraph with other information runs cordgrary t
Regulation M’s explicit requirement that such information $egtegated from other
information” 12 C.F.R. § 1013.3(a)(2Moreover, Defedant’s changes to the Model Form’s
languagesubstantively alter itsmeaning because it no longer informs the consumer which
additional terms are contained in the body of the agreement. Therefore, takmtiff' Blalleged
facts as true, the Lease does pr@sent this information in a manner substantially similar to the
Model Form.

Under the facts alleged by Plaintifiie following items do not appear to have been
disclosed on thedase in a manner substantially similar to the Mé&dein, pursuant to
Regulation M sectioi013.3(a): (1) the amount due at lease signing, (2) the payment schedule
and total of periodic payments, (3) the total of payments, (4) a statement of pwplias, if
permitted, ad purchase option price, and ¢bstatement referencing the reegregated
disclosures. However, Plaintiff has not alleged the facts necessary tosteat®thathere are
any“other chargesthat must be disclosed pursuant to Regulation M section 10158(eg.
under Rule12(b)(6) the Cdumust only dismiss a claim if there is rea®nable reading of the
complaint under which plaintiff may be entitled to relief, Plaintiff'slaims that the above
items, except for “other charges,” have not been properly segregated or displayer
Regulation M sectioi013.3(a) are not futile.

2) Unreasonable Liquidated Damages
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Underthe CLA section 1667b(b), any liguidated damages clause in a consumer lease
must be “reasonable in the light of the anticipated or actual harm caused biyrtyeethey,
default, or early termination, the difficulties of proof of loss, and the inconvenience o
nonfeasibility of otherwise obtaining an adequate remdditlér v. Nissan Motor Acceptance
Corp.,362 F.3d 209, 217 (3d Cir. 2004) (quoting 15 U.S.C6&7b(b)). h short, a liquidated
damages clause can be considered reasowdalele it is designed to make the lessor whole.

Defendant’'SCounterclaim alleges that pursuant to the Lease’s early termination clause,
Plaintiff owes Defendant $36,426.60, consisting of the total unpaid rent through July 2014,
$754.60, plus liguidated damages of $35,672.00. Countercl. § 17. In this regard, Section 22(b) of
the Lease stipulates that in the event of a “Default,” the lessor may demaesistne pay the
sum of 1) any accruednpaid rent and (2) liquidated damages, referred the “Stipulated
Loss Value.” Default under the Lease includes any failure to pay rent witietydays of its
due date. LeaseZ(a).According to DefendanBlaintiff defaultedn July 2014, and thefore
owes any accrued rent astbét date, as well as the Stipulated Ldatue Countercl. § 17The
Stipulated Loss Valuearies based on the year of Defaard t is calculatedoy multiplying a set
yearly $/watt rate®5.20/watt in 2014) bthe predcted number of watts that will be produced by
the Solar Equipment (6,860 wattd)easep 1, 88 16, 22Ex. B. Multiplying $5.20/watt by 6,860
watts results in a3b,672 Stipulated Loss Value.

Defendant argues thtte liquidated damages clauséagpressly designed to calculate
liquidated damages for loss of a bargain and not as a penalty, and . . . to maintain [Defendant’s
originally anticipated aftetax yield.” Def.’s Opp’n Mem. 4.7 (internal quotationsmitted).In
support of its argument,ddendant relies orestion 16 of the Lease, which defines the Stipulated

Loss Value as “the amount, in the reasonable but sole opinion of [Defendant], whiclsgangce
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as of the date of any loss event (including a Default or other event trigggraygrant

obligation), to maintain [Defendant’s] originally anticipated aftes yield from the Lease during
the Term. . . 7 However,neither the Lease nor Defendant explain how Defendant determined
that the $/watt rates sktrth on Exhibit Bor the wattagamountwere necessaiy maintain
Defendant’s aftetax yield. This is especially confounding when Defendant’s gross income
under the Lease would have been at most, only about $17,668l8@ated by adding thetal
anticipatedperiodicpaymentg$13,582.80) and thestimatedption price to purchase tiSmlar
Equipmentat the end of the lease tern#($16. Lease fl, § 8, ExB.

| cannot conclude on the basis of the Lease alone that the liquidated damages, ctause
fact, reasonably calculated to keaDefendant whole. Indeed, based on the discrepancy between
the liguidated damages and Defendant’s originally anticipated payout, itshhathat, as
Plaintiff alleges, the liquidated damages clags@enreasonable” and not tied to Defendant’s
injuries in the event of default. Becausandera Rule 12(b)(6) reviewPlaintiff's claim will
survive if it merely states a plausible claim for relfiaintiff's claim that the liquidated
damages clause is unreasonable under the CLA section 1667b(b) is not futile.

In sum, Plaintiff brings her motion to amend her Complaint without delay, much less undue
delay Moreover, allowing Plaintiff to amend her Complaint would not cause Defendant arey undu
prejudice.Finally, the Court hadetermined that the bulk of Plaintiff's ndegal theoriesn the
proposed amended complaint are not futile under a Rule 12(b)(6) revasequentlyjustice
requires thaPlaintiff's motion for kave tcamend the Complaint is granted.

[11.  Motion for Summary Judgment
In Count 1 ofher original Complaint, Plaintiff alleges that, in violation of the CLA and

Regulation M, the Lease fails to clearly and conspicuously disclose: (1) yheeiptaschedule,
18



payment amounts, and payment periodsti{@)early terminadn right and (3) Plaitiff's option

to purchase th&olar Equipmenat the end of the leasBlaintiff also alleges ifCount 2 ofher
original Complaint that because the Lease does not conform to the CLA, it alsevitile
TCCWNA. On this motion for summary judgemelefendantargues thathe Lease and the
accompanying sales proposal (the “Sales Proposal”) clearly and conspicusakigestsuch
information. Additionally, Defendant argues that the Lease does not violate the TCCWNA.
Plaintiff opposes Defendant’s motion.

In her opposition brief, Plaintiff raises a number of new theories, not previalieshed in
her Complaint, under Count 1, including: (1) that certain information in the Lease was not
adequately segregated and (2) that the liquidatedades under the Lease are substantively
unreasonableAs discussed above, the Court will allow Plaintiff to amend the Complaint to
incorporate these netieories of liability However, also before the Court is the question of
whether it mayconsiderPlaintiff’'s newtheorieson this summary judgement review.

The Third Circuit has found that a court maryly considetdegal theories set forth in a
party’sbriefto the extent that they find support in the factual allegations set forth in the complaint.
Com. of Pa. ex rel. Zimmerman v. PepsiQoc., 836 F.2d 173, 181 (3d Cir. 1988his is
grounded in the concept that a defendant must be giaambtice of what the plaintiff's claim is
and the grounds upon which it restkl. at 179 (quotingConley 355 U.S.at 47-48) see also
Twombly 550 U.Sat555. Defendant argues its reply briefthat because Plaintiff’'s new theories
were not alleged in the Complaint, Defendant has not had sufficient notice to atémass t
Plaintiff counterghat her broad Egationin the Complaint that the “Lease fails to conform to the
CLA and Regulation M and is defective” should have put Defendant on notice othbeses

In support of this contention, Plaintiff citdshnson v. City of Shelby, Mis$35 S. Ct. 346 (2014),
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in which the Supreme Court found that to sunaweotion for summary judgment, a plaintiff need
not expressly invoke a statute where she had sufficiently alleged facts bhpbrralief might be
granted undesuchstatute.Johnson 135 S. Ct. at 347. However, the facts in this case are not
comparable tdohnsonindeedthey areexactly oppositeHere, Plaintiff has expressly invoked the
statute, but failed to allege the necessary facts on which to base htreoers of liability A
broad pleadinghat a contract violates a statute, withallkéging factspecifying how the statute
was violated or which portions of the contract are at issue cannot possibly provitdetheéant
with sufficient notice to marshal a defenSeeConley, 355 U.Sat47-48.Because Defendant has
not had sufficient notice of Plaintiff's segregation and reasonabléressesit is not appropriate
to considethemuponthis summary judgement reviewherefore, at present, the Court will only
review theoies of liability that Plaintiff alleged irfher oiginal Complaint; namely that the Lease
did not disclose certain information in a clear and conspicuous manner.

Additionally, the parties dispute whether t@eurt should consider the Sales Proposal in
addtion to the Lease, when evaluating whether Defendant made the requisitswlesld he
Sales Proposal is a packet of documents that Defendant provided to Plaintiff alorgpWwitase.
Def.’s Fact Statement®p; Pl.’s Fact Statementl%. Regulation Msection1013.3(a)(1) provides
that disclosures may be made “either in a separate statement that identifies tineecdease
transaction or in the contract or other document evidencing the lease.” Thistsepatement
must bedatedand identifythe lessor and the lessee. Defendant argues that the Sales Proposal
should be considered a separate disclosure statesnenthusa viable avenue, undéegulation
M, through which to disclose information to lessddswever, the regulation does not allo
lessors to make disclosures across an unlimited number of documents. Ratheguligon

specifies that lessors may make disclosures on only one docwitiesitin a separate statement
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or in the contract. 12 C.F.R.®13.3a)(1). Indeed, this contention is supported by additional
language in sectiort013.3(a)(1)which provides an exception to the requirement that the
disclosures be made on only one document, stating: “[a]lternatively, the disslosquired to be
segregated fromother informationunder paragraph (a)(2)f this section may be provided in a
separate dated statement that identifies the lease, and the other requiclirdsanay be
provided in the lease contract or other document evidencing th€ leastere, theSales Proposal
does not fall within this exceptigrbecause it does not solely provide segregated information
Therefore, Defendant may only rely @me Leaseas the one documeta fulfill the disclosure
requirements of the CLA and Regulation M.

a. Standard of Review

Courtswill enter summary judgment only when “the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfslmow that there is no
genuine issue as to any material fact and that the moving party is eptél@igment as a matter
of law.” Fed. R. Civ. P. 56(a). An issue is “genuine” if supported by evidence such trsdrzatda
jury could return a verdict in the nenoving party's favorAnderson v. Liberty Lobby, Inat77
U.S. 242, 25352 (1986). A facis “material” if, under the governing substantive law, a dispute
about the fact might affect the outcome of the $ditat 23.-52. In determining whether a genuine
issue of material fact exists, the court must view the facts and all reasofateras drawn from
those facts “in the light most favorable to the [froaving] party.”Matsushita Elec. Indus. Co. v.
Zenith Radio Corp.475 U.S. 574, 587 (1986).

A party moving for summary judgment “bears the initial responsibility ofrmiieg the
district wurt of the basis for its motionCelotex v. Catrett477 U.S. 317, 323 (1986). The ron

moving party then carries the burden to “desigsaeific facts showing that there is a genuine
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issue for trial’ 1d. at 324(citation andinternal quotation®mitted) Moreover, the nomoving
party may not rest upon the mere allegations or denials of its ple&tliag324 The nonmoving
party must “do more than simply show that there is some metaphysical doubt asratéhial
facts.” Matsushita 475 U.S. at 586. “The mere existence of a scintilla of evidence in support of
the [normoving party’s] position will be insufficient” to survive summary judgement review
Anderson477 U.S. at 252.

b. Analysis

As discussed above, the CLA and Regulation M seekdorerthat consumer lessees of
personal property receive meaningful disclosures that enable them to eakibcaurately
compare lease terms between leases. C.F.R. 81013.1; Applebaum 226 F.3dat 218.
Consequently, sectiatD13.4 of Regulation M requs that lessors disclose certain information in
a consumer lease and sectidyi 3.3(a) requires that this information be disclosed “clearly and
conspicuously.” For a disclosure to be clear and conspicuous, it must “be reasonably
understandable” and “must be presented in a way that does not obscure the relatiotishi
terms to each other.” 12 C.F.R1813, Suppl, Comment2 to § 1013.3(a)see alscApplebaum
226 F.3dat 220. However, “reasonably understandable” does not mean that the language must be
“within the understanding of the average consumg&pplebaum 226 F.3dat 220 (citation and
internal quotations omitted). Specifically, ttisclosure fmust be cast in a form that is reasonably
understandable in light of the difficulty of the matter badigglosed. The benchmark is the nature
of the matter discussédld. at 220n. 6. Additionally, disclosures must bdegible, whether
typewritten, handwritten, or printed by computer.” 12 C.F.R0%3, Suppl, Comment2 to
8 1013.3(a)see alsad. at 220.Here, Plaintiff does not allege that any part of the Lease or Sales

Proposal was illegible. Thereforis summary judgment revieturns on whether theequisite
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information is reasonably understandable and presented in a way that does not diescure t
relationship of the terms to each other.

Whethera contract'disclosuresreclear and conspicuous is a question of law that can be
resolved by analyzing the languagetioé documenton its face, and therefore, is susceptible to
summary judgmentee g. Miller, 362 F.3dat219(granting summary judgment, in part because
contract on its face did not matkteeCLA required disclosures in a clear and conspicuous manner)
Applebaum?226 F.3dat 223 (denying summary judgment, in part because contract farcétslid
not makethe CLA required disclosures in a clear and conspicuous marnirte) said, however,
Plaintiff contends that theneemainquestions of fact surroundingl] a very narrow fact issue
about[Plaintiff's] receipt of the Lease and Sales Proposal, [@hdhe reasonableness of the
claimed damage formula for early termination or default.” Pl.’s Br. @ddé&f.’s Mot for Summ.

J. ("Pl’sResp.Br.”) p 3.

As to the first issue of facPlaintiff and Defendant disagree whether Defendant’s sales
agent explained the details of the Sales Proposal when presenting it to fPReftit Fact
Statementf 17; Pl.’sFact Statemenf 17. However, Plaintiff does not explain why this fact is
matrial to the claims at issue. Moreover, Plaindéiffo argues that the Court may resolve the
guestion of whether the information wdisclosedn a clear and conspicuous manner on the sole
basis of the Leasiéself. There is, indeedho reason why this disited fact would be material to
the question of whether the Lease adequatisiglosedhe information at issue. Therefotewill
not considetthis dispute fact on this motion for summary judgemen€oncerningthe second
issue of factas discussed abovelaintiff did not allege that the liquidated damages formula was
unreasonable in the original Complaint. Thtigs not appropriate to review this theory of liability

and the related disputed facts on this motion for summary judg@emsequently, | can conclude
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that there are no disputes mfterial factas to the claims before the Coort this motion for
summary judgment.

i Count 1:TheCLA and Regulation M

Section 1013.4(c) of Regulation M requires that a lessor disclose the “[p]aymethileche
andtotal amount of periodic payments. The number, amount, and due dates or periods of payments
scheduled under the lease, and the total amount of the periodic payDeftsdant argues that
the Lease disclosall of this information clearly and conspicubusSpecifically, the first page of
the Lease states that the term of the lease is for 180 months, each peyiogintpsould be for
$75.46, the total amount of the periodic payments woulds1#582.80, and explains that
“[Plaintiff] will pay Rent in acordance with the due dates specified [Blaintiff's] monthly
invoice!” Additionally, section 5 of the Lease states th&éefendant]will include the periodic
payment to be paid 4ilaintiff] to [Defendantffor the leasing of the Solar Equipmétite “Rent”)
in an invoice delivered byDefendant] to[Plaintiff] for payment of the Rent (the “Monthly
Invoice”)” and that “Rent will be due in accordance with the terms set fortheifvionthly
Invoice.”

These disclosures appear to clearly and conspicuously disclose some of the required
information, including: the numbef paymentg180),theamountof each paymen($75.46),and
thetotal amount of the periodic paymerf$i3,582.80)However, as Plaintiff points out, none of
the disclosureregarding lease payntsprovidethe first date of the monthly payments or any
subsequent due datd3efendant argues that section 1013.4(c) only requires the disclosure of
eitherdue date®r periods of paymentsand therefore this requirement is satisfied by specifying
that payments are made on a “monthly” basiewever, snply specifying that payments will

occur on a “monthly” basis does not sufficiently satisfy this burden, as Defendagndsnfich
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a readng of the statute would mean tifabnsumers would not be entitled to know when their
monthly payments were to begin (and, hence, end), a result completely at odds with thespurpose
of the[CLA]. Without giving at éast a starting date, the termonthly’ simply does not @mvide
sufficient notice of the ‘period of payments scheduled to repay the total miepés.” Shepeard

v. Quality Siding & Window Factory, IncZ30 F. Supp. 1295, 1301,61(D. Del. 1990) (efuting

the same reading of identical language different subsection of the CLAWiIthoutat least a

first payment date to tie to the “monthly” periodic disclosuhe Leasedoes not satisfy the
requirements of section 1013.4(c) of Regulation M.

Plaintiff also argues that the amount of each mgmthyment is unclear, because in section
5 it says that thdéirst month’s rent will be pnated based on the length of time between the
installation of theSolar Equipmerdind the end of the montBee_ease &. Plaintiff further argues
that proration irsection 5 directly contradicts the disclosure on the first page that the payments
will consist of 180 equal payments. However, in light of the fact that proration is a tooladyn
used in calculating leagsymentssuch terms can be considered reaslgnaiderstandable in
this contextSeeApplebaum226 F.3cat 220 @pplying the same reasoning to complex liquidated
damages calculations).

Section 1013.4(g) of Regulation M requires that a lessor discldstatement of the
conditions under which thiessee or lessor may terminate the lease prior to the end of the lease
term; and the amount or a description of the method for determining the amount of anygenalt
other charge for early termination, which must be reasoriabéfendant argues that thease
disclosesall of this information clearly and conspicuously. Specificalgction 6 of the Lease
states that Defendant “shall have the right to terminate this Lease uptn(8bjedays notice to

[Plaintiff].” Leas& 6. Additionally, Defendant points to section 10 of the Lease, wheetis
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“[PLAINTIFF’'S] OBLIGATION TO PAY RENT AND PERFORM HIS OR HER
OBLIGATIONS HEREUNDER IS ABSOLUTE, IRREVOCABLE, ANDJNCONDITIONAL.”
Lease8l10.

Plaintiff argues that because this information is spread out ovemptawectionf the
Lease,it cannot be reasonably understandalmesupport of tls proposition, Plaintiff cites,
Thomka v. A. Z. Chevrolet, In619 F.2d 246 (3d Cir. 1980), where the Third Cirdetiermined
that scatteringfigures throughout multiplepages and sections in a lease did not clearly and
conspicuously disclose thgngle lump sum figure of th&otal amount paid’under the CLA.
However,here, the required information, the conditions under which a lessor or lessee may earl
terminatejs fully stated in the Leas&eeThomka 619 F.2d at 249 (3d Cir. 198@onversely, in
Thomka nowhere in the contract was the required “total amount paid” ever stated, instead the
lessee had to add up numerous different figures to calculate this am¢hilg, as discussed
above, the fact that this information is spread througholttpteusections in the Leasaill likely
impact whether Defendant has satisfied the segregation and form contractmemis under
section 1013.4discussedupra it does not prevent the information from bedigclosedclearly
and conspicuously.

Plaintiff alsoargues Sectiob of the Lease, which deni&daintiff an early termination
right, is not reasonably understandable because it does not specifically mesgidn “
termindion.” However, using the term “early termination” is not necessary to staterid@ions,
or lack thereof, under which the lessee may terminate the contract early. Indestdteinent that
lessee’s obligations are “uncondition@Xpresslydiscloses lat there are no conditions under

which she may choose nwtfulfill these obligations, or terminat&hus, he Lease disclosén a
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clear and conspicuous manner the conditions under whichlmtbssee or lessor may termenat
the lease prior to the ermd the lease term.

In addition to the early termination conditions, section 1013.4(g) of RegulateeadV
requires that a lessor disclogae amount or a description of the method for determining the
amount of any penalty or other charge for early termination, which must be reasonhisle
requires‘a full description of the method of determining an early termination charge.” 12.C.F.R
8§ 1013, Supp. I, Comment 2 to § 104(8). Here, because the amount was not disclosed, the
Court must analyze whether the method usezhlculate the amount was revealed in a clear and
conspicuous mannebeeApplebaum226 F.3cdat 220.Defendant argues that thalowing
portions of the Lease clearly and conspicuously disclose this atiddeculSection 22(b) of the
Leag stipulates that in the event of a “Default,” the lessor may demand the lessee gay tof
(1) any accrued unpaid rent and (2) liqguidated damages, referred to as the “$tiposate
Value” Section 16 of the Lease states that the Stipulated Loss \&lset forth on Exhibit B.”
Exhibit B to the Lease contains a table entitled “NJR Stipulated Loss Value ewéht of
Default or other event triggering a payment obligation.” This table has two colommentitled
“Year,” which lists years 2012 thrgh 2026,and one entitled “Stipulated Loss $/Watt Installed
which lists dollar amounts ranging from $5.91 to $1l&%se Ex. BFinally, the front page of
the Lease includes a section titt&tlmber of kW Installed” with the number 6.860.

Defendanexplains, that based on this informatiariessee should be able to determine
the year of default, find the corresponding Stipulated Loss $/Watt rate on thant&lsl. B, and
multiply that rate by the number of watts installed, provided on the froet pagexample, in
the instant case, since Plaintiff's alleged default occurred in 2014, to caloeitdiguidated

damages she should find the corresponding rate on the table ($5.28hdati)ltiply it by the
27



number of watts on the front page(6.869 kW or 6,869 kiloyvadtind the liquidated damages
amount ($35,672). However, these sections of the Lease do not provide a “full description” of
the formula to calculate damages, and instsmtlime that a lessee reading this languélye
make certain leapof logic. For example, nowhere in the Lease does it explaifetsse must
determine the year of Default and use the rate corresponding to that yeatahlé in Exhibit B
for her calculation. For all the lessee knows ybarsin the Exhibit B tablecould correspond to
the date the lease was signed, rather than the date of d&talitionally, it is not seHevident
from thetitle “Stipulated Loss $/Watt Installed” in thexhibit B table, that the lessee should
multiply the dollar amount in thablumn by the “Number of kW Installed” amount on the front
page.Thesevaguereferenceso the liquidated damages formula are not sufficient to pro\ade “
full description of the method of determining an early termination cliat@eC.F.R. § 1013,
Supp. I, Commant2 to § 10134(g); seee.g.Miller, 362 F.3cat218-19 (finding that lessors did
not adequately disclose the method of calculating an early termination ciAggEhaum, 226
F.3d at 221(finding that lessors did adequately explain the meth@alctilating an early
termination charge)

Section 1667a(5) of the CLA requires lessors to disclose “whether or not & hessthe
option to purchase the leased property and at what price and time.” Correspondicigby, s
1013.4(i) of Regulation Npecifiesthat a lessomustdisclose & statement of whether or not the
lessee has the option to purchase the leased property, dijflat the end of the lease term, the
purchase price; and . [iJf prior to the end of the lease term, the purchase price or the method for
determining the price and when the lessee may exercise this ojftitwe. ourchase price is to be
determined at a future datessors must “reference to a readily available independentesaund

provide sufficient informationsb that the lessee will be able to determine the actual price when
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the option becomes availaBld2 C.F.R. 81013, Suppl, Comment to §1013.4(i).The option
purchase price may not be defined as a prideetoegotiated by the partiasa later dater the
futurefair market value, because this will not allow the lessee to determine the actealipeic
the option comes duéd. Defendantargues that Section@ the Leaseadequately discloses this
information as follows:

So long agPlaintiff] has not committed any Default under this Lease, and subject
to the conditions stated hereifipefendant]hereby grants t¢Plaintiff] a non
assignable option to purchase all (but not less than all) of the Solar Equipment
described in this Lease on the Eapion Date for an amount equal to the then fair
market value of the Solar Equipment (the "Option Price"Yhe.attached Exhibit

B shows [Defendant’ststimate of the fair market value of the Solar Equipment at
the end of the Term; these estimates@ovided herein for general informational
purposes and should not be assumed to be the applicable PytefDefendant]

shall deliver notice tdPlaintifff 180 days prior to the Expiration Date (the
"Purchase Notice") indicating the Expiration Dated [Plaintiff's] option to
purchase the Solar Equipment pursuant to this LeasR kmatiff] shall have sixty

(60) days from the date of the Purchase Notice to provide notjbetendant]of

its intent to purchase the Solar Equipment, subject to agreement on the Option Price
.. .the Option Price will be determined by an American Society of Appraisers (or
any successor thereto) certified appraiser selectedDejendant] and such
appraiser will notify botijPlaintiff] and[Defendant]of the Option Fce by a date

no later than sixty (60) days prior to the Expiration Date.

Despite Plaintiffsargumento the contrary, Section 8 of the lease apptaclearly and
conspicuously disclogbat (1) Plaintiffhasan option to purchase the Solar Equipnadrihe end
of the leas term,and(2) Plaintiff may exercise this optiobh20 days before the end of the lease
term However, the method that Defendant has provided to determine the option purchase price
does not satisfy the requirements of RegulationThk Lease explains that tleption purchase
price will be determined by a member of the American Society of Appraisarsh could be
considered a “readily available independent sourSe€12 C.F.R. 81013, Suppl, Comment5
to 81013.4(i).However,under the terms of the Lease, the appraiser will not provide its appraisal

price until sixty days after the lessee’s deadline to provide notice of it$ iatearchase th8olar
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Equipment Thus, this appraisal method will not allow the lesYeedetermine the actual price
when the option becomes availabléd. (emphasis added), but instead requires the lessee to
commit to the purchase option with no knowledge of the purchaseAddeionally, Defendant’s
argument that the estimated purchase priceiged onExhibit B would be a sufficiensubstitute

for a readily available independent source, is unreasorsdayse¢he Lease explicitly states that
the estimate “should not be assumed to be the applicable Option Price.” Defemhentexpect
lessos to rely on estimates that, as it explicitly states, maybeoapplicableTherefore, this
disclosure does not satisfy the requirements of the CLA or Regulation M, andiBetfs motion

for summary judgment on Count 1 is denied.

ii. Count 2.TheTCCWNA

Court Il of the Complaint alleges th&tefendantiolated the TCCWNA, which provides
in, pertinent part, as follows:

No . . .lessor. . . shal in the course of his business . enter into any written

consumer contract . . after the effective date of this act which includes any

provision that violates any clearly established legal right ofomasumer or

responsibility of a . .lessor. . .as established by State or Federal lavhatiime.

. . theconsumer contract is signed.
N.J.S.A. 56:1215. Plaintiff contends that her legal rights, established under the CLA, were
violated when Defendant failed to make the statutorily required disclosurée ibetiseTo
recover undethe TCCWNA, a plaintiff must show th&{1) the plaintiff is a consumer; (2) the
defendant is a seller; (3) the ‘seller offers a consumer a contragities or displays any written
notice, or sign; and (4) the contract, notice or sign includes a provision that ‘violatg[gjpal
right of a consumer’ or responsibility of a selléVatkins v. DineEquity, Inc591 F. App'x 132,
135 (3d Cir. 2014) (quotinBosland v. Warnock Dodge, In896 N.JSuper. 267, 278App. Div.

2007).Here, the parties do not disputeat the fist three elements of a TCCWNA claiane
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satisfied andthereforethe Court need only examine whether the Lease violated any legal right of
Plaintiff or did not satisfy a legal responsibility of Defendant.

First, Defendant argues that because Plaintiff's TCCWNA claims are entirely dezioati
and dependent upon her CLA claim, if the Calismisse<Plaintiff’'s CLA claims, it must also
dismissPlaintiff's TCCWNA claims. While the Court agrees with Defendaidgic, however, as
discussed above, the Court has denied Defendant’s motion for summary judgrRéaihoifis
CLA claims. Thus, this argumentusavailing Along these same lines, Defendant also argues that
the Court should decline to exercise supplemental jurisdiction over that statdalawafer
dismissing the CLA clainSee Hedges v. Musc204 F.3d 109, 123 (3d Cir. 2000)W/]here the
claim over which the district court has original jurisdiction is dismissed befatettre district
courtmustdecline to decide the pendent state claims unless considerations of judicial economy
convenience, and fairness to the parties provide an affirmative justification gy tii (citation
andinternalquotationsomitted). However, because the Court & dismissing Plaintiff’ $ederal
claims, this argument is alsmavailing.

Finally, Defendant argues that because its alleged violations of the CLA &sians
rather tharthe inclusion of any illegal provisionthe TCGNVNA does not apply to the instacdse.

In support of this argument, Defendant citedMatkins v. DineEquity, Incwhich foundthata
restaurant menu which failed to include drink prices did not violate the TCCWAr#Kins 591
F. App'x at 136The Watkinscourt reasonethatbecauseéhe TCCWNA was enacteddtprevent
deceptive practices in consumer contracts by prohibiting the use of illegal eewarranties in
consumer contragtsthe TCCWNA should only apply to contracts whialludeany provision
that violates clearly established rights, not contractsdhmt provisions in violation of clearly

established rightsd. at 134 (quotingKent Motor Cars, Inc. v. Reynolds & Reynolds,, Q67 N.J.
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428, 457 (2011))n that regardDefendant argues that any failure to disclose required information
under the CLAN the Leasés an omission, comparable to the failure to include drink prices on a
menu, and thereforeoes not fall under the purview of the TCCWNA. However, whether such a
failure to disclose constitutes an omission within the meaning/atkinsis inapposite Here,
Defendantdid not merely omitrequired disclosuresjt also disclosedthis information inan
inappropriate manneBecause the Court concluded above that the Leiastsedhe payment
schedule, the liquidated damages calculation, and the purchase optidn primanner that was
not clear andonspicuousthe Watkinsdecision is not applicable, here. Thus, the court will not
dismiss Plaintiff's claims under the TCQWA on this motion for smmaryjudgment.
V. CONCLUSION

Regarding Count lthe Lease clearly and conspicuously discldbesnumber of lease
payments, the payment amounts, and the total number of payments, but not the due date or
schedule of payment&imilarly, while the Lease does clearly and conspicuously disclose the
conditions under which the lessee or lessor may terminate the lease, prior to théheneaxde
term, it does not adequately disclose the method by which any liquidated dawpagesarly
termination would be calculated. Additionally, although the Lease clearly and cooggig
discloseghe existence of a purchase option, and the time at which such purchase option may be
executed, it does not provide an option price that conforms to the requirements ofi®edlila
Therefore, theCourt denies Defendant’s Motion for Summary Judgement as to Count 1.

Regarding Count Zyecause th€ourt does not dismiss PlaintiffGLA claims, Plaintiff's
TCCWNA claims should not automatically be dismissed as moot or lacking jurisdiction.
Moreover, because the Court has foundBfedendant affirmatively included clauses violating the

CLA in the Lease, such inclusions were not “omissions” within the meaning dV#tkins
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decision and the TCCWNA may still appliyherefore, lhe Court denies Defendant’s Motion for
Summary Judgement as to Count 2.
In Addition, Plaintiff's Motion for Leave to File an Amended Complaiatsistent with

this Opinionis granted

Date:October 29, 2015

/s/ Freda L. Wolfson
Freda L. Wolfson
U.S.District Judge
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