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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

L A and Z.R, on behalf ofZ.Kh., Z.Y.,
, andZ.A., individually and on behalf of
aII others S|m|IarIy situated,
Plaintiffs, : Civ. Action No.:14-6898FLW)
V. : OPINION

JOHN J. HOFFMAN, Acting Attorney
General of the State of New Jersey,

Defendant :

WOL FSON, United States District Judge:

Pro sePlaintiffs L.A. and Z.R(collectively, “Plaintiffs”), who are convicted sex offéers,
bring this caston behalf of themselves asinilarly situated individuals (“Class A”), as well as
their minor childrenZ.Kh., Z.Y., Z.1., and Z.A(collectively, the “Minor Plaintiffs”), and similarly
situated individual§‘Class B’), challenging recent amendmentshieNew JerseMegan’s Law
(“the Amended Statute’)which require the publication ofertain of Plaintiffs’ personal
information to theNew Jersey Sex OffenditernetRegistry (“NJSOIR”) Plaintiffs havealleged
the following violationsof federal constitutional rights, thugh 42 U.S.C8§ 1983, andsimilar

violations ofNew Jersey constitutional rightdenial of substantive due procdesall plaintiffs

1 This case was originallgssigned to the Honorable Joel A. Pisano, U.S.D.J. (retired), and
upon his retirement, it was reassigned to me on March 10, 2015.

2New Jersey’s Megan’s Law was passed to addfgse danger of recidivism posed by
sex offenders and offenders who commit other predatory acts against childreine alashgers
posed by persons who prey on others as a result of mental illnes§.J.S.A.2C.7-1.
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(Counts 1 and 2denial of procedural due processPlaintiffs and Class ACount 3);denial of
equal protectiomo Plaintiffs andClass A(Counts 4 and) and denial of equal protection to Minor
Plaintiffs and Class B (Count .6n the instant matteDefendantJohn Hoffman, the Acting
Attorney Generiof the State of New Jersey, (“Defendant” or the “Statedyes pursuant to Fed.
R. Civ. P. 12(b)(6)to dismiss Plainti§’ Complaintfor failure to state a claimfWhile thepro se
Plaintiffs oppose the motion, they also mdeeappointment opro bonocounsel, pursuant to 28
U.S.C.8 1915(e)(1)to representhem as well as Minor Plaintiffs

For the reasons set forth below, Defendant’s motion to dismiss is grantedangednied
in part. The Court dismissedl claims of Minor Plaintiffs and theubstantive due process and
equal protection claimasserted bylaintiffs. However Plaintiffs procedural due process claim
may proceedAdditionally, the Court grants Plaintiffs application forpro bono counsel to
represent Plaintiffs, but denies Pl#iist pro bono counselapplicationon behalf ofMinor
Plaintiffs as moot.

|. Background

The following allegations are taken from Plairgif€omplaint andireaccepted as true for
the purposes of this motion to dismiBscause Plaintifhaveexplicitly relied onexhibitsattached
to ther Complaint tosupport factual allegations integral to their claims, | rely on tb&kéits
when necessary tarify Plaintiffs’ allegationsSee In re Burlington Coat Factory Sec. Litiiy14
F.3d 1410, 1426 (3d Cit997) A “document integral to or explicitly relied upon in the complaint
may be considered without converting the mofandismis$ into one for summary judgment.”
(citationandinternal quotatioaomitted)).

Plaintiffs were previously convicted of sex offes in the State of New Jers&ompl.

1 11.In 2002, Plaintiff Z.R. pled guilty to secosttegree endangering the welfare of a chihejt
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was “however, treated as thidegree.”Compl. 125. In 2005, Plaintiff L.A. was convicted of
seconddegree criminal sexual contact and thilebree endangering the welfare of a child, for
molestig and photographing higourteenyearold stepdaughter, as well as fid#gree
endangering the welfare of a child, for possession of child pornography. CompAtitie time
of their respectivesentencing, the courtsfound thateachPlaintiff's conduct “was characterized
by a pattern of compulsive and repetitive behaVi@Qompl. §11. Based on this finding, and
Plaintiffs’ willingness to undergo treaent Plaintiffs were sent to the Adult Diagnostic Treatment
Center(*ADTC”) , instead of prisortp servetheir sentencg, as well as teeceive therapyCompl.
19 11, 78-79After their release from ADTCpursuant to Megan’s Law, Plaintiffs underwent
assessment of their risk ofoéfenseandwerefound to have a lowisk of reoffense Compl. {11.
Accordingly, Plaintiffs were designated Tier 1 offend@ghe lowest of three possiblets) and
werg thereforeexemptfrom listing onthe NJSOIR2 Compl 17 11, 86-88Plaintiff Z.R. has been
living in the communityoffensefree for nearly ten years. Compl.3f.He currently works as an
IT specialist and paralegal, and shares joint custody of his children withwigeexCompl. T1R29-
30. Similarly, Plaintiff L.A. has been living in the communibffensefree for over two years,
since his release in February, 20C8&mpl. §12.“He currently resides in a boarding home while
he pursues his education so as to enable him to start his own businestaersdparental rights
to his two sons. Compl. 1 17-18.

The NJSOIR includes information about an offenderdsne and aliasesex offenses for

which the offender was convicteithe determinedisk of re-offense(moderate or highphysical

3 Sex offenders are assigned to three tiers based on their riskftémee: Tier 1 contains low
risk offerders, Tier 2 contains moderaisk offenders, and Tier 3 contains higsk offenders.
Compl. 11 86-88.
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description, ar, addressand photograph. N.J.S.2C:7-13(g).Had Plaintiffs been designated
Tier 2 (moderate risk of reffence) or Tier 3 (high risk of reoffence) or had a courspecifically
ordered that they be added ttee NJSOIR notwithstanding their designatisof Tier 1, such
information would have been made available to the public via the NJSOIR webtitémited
exceptionsN.J.S.A.2C:7-13(b){c). The New Jersey legislatuteas expressethat publishing
such informatiorto the internet will enable potential victims of recidivist sex offenders to better
protect themselves from sexual assduld.S.A. 2C:7-12.

Recentlyhoweverthe New Jersey legislature enacted New Jersey Senate Bill S276, which
as of July 2014amendedViegan’s Lawand mandatethat sex offenders who had been found
compulsive and repetitive aéntencingde listed orthe NJSOIRregardless atheir classification
aslow risk to reoffend Compl. 1. Plaintiffs allegethat in July 2014, based onglamendment,
the New Jersey Attorney General directbd addition tathe NJSOIRof all Tier 1 and Tier 2
individuals previouslydund to be compulsive and repetitive, including Plaintiffs. CofifpP1-
93.Because of their addition to the NJSORRaintiffs claim thathey will suffer harassment, loss
of employment and housing, possible physical abuse and agssydhological traumaand
property damageCompl. 47. In support ofthese allegations Plaintiffs assertthat other
individuals whohave been listed on public sex offender registries haen severely injured
physically psychologicallyand economically by public backlash and the retaliatory attacks of
private partiesCompl. 1158. Plaintiffs further allege that such attacks oftewlangeror harm
minor children of listed offenders, forcing offenders to move out of the familial homedorof
injury to their children. Compl. 1 168.

Plaintiffs also avethatscientific studies have demonstratedt convicted sex offenders

who are bund compulsive and repetitive at sentencing are actually less likelyotéenel than
4



convicted sex offenders without such a findi@gmpl. 1121.Plaintiffs ascribe this difference to

the treatment compulsive and repetitive sex offenders receive at ADo@pl. 124-25.
Additionally, Plaintiffs claim that convicted sex offenders who are found caiveuland
repetitive asentencingbut are lateassessed d®ving a low risk of reoffending for the purposes

of tier designationand who have been living offense free in the community for at least eight years,
are actually less likely to commit a subsequent sex offense than any ranébeched male
member of he general publicCompl. 1 126-39. Plaintiffs submitthat because they are
statistically less likely to offend than other convicted sex offenders red listthe NJSOIRand

any malen general, adding them the NJSOIRJoesnot serve any rational ppwseof the State
Compl. 1 48.

In their Complaint,Plaintiffs challenge thewell-settled notion thatthe NJSOIRcan
rationally be expected to serve its express purpogegodécting the public from recidivist sex
offenders.Specifically, Plaintiffsallegethatthe NJSOIRdoes not protect children from stranger
recidivist sex offenders in their neighborhoo@empl. 1144 Plaintiffs furtherallegethatonly a
small percentage of sexuaksaultsare committed by strangersr recidivists Id. Moreover,
Plaintiffs contendhat those strangers who do commit sexual assaldtso far from their own
neighborhood. Compl. 152.Plaintiffsalso cite tan unspecifiedtatistical study which concludes
that offender registries in general do not enhance public safety. Coripb. Thus Plaintiffs

allegethat providing the public with a list of convicted sex offenders in their neighborhood does

4 Plaintiffs’ argument in this regard is based on a study that focused on convicted se
offenders who have been living offense free in the communitgtfeast eight years. Seemingly,
Plaintiffs’ argument based dhis study does not apply to Plaintiff L ,Aecause he has only been
released from incarceration since February 2013.
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little to help protectthe citizens at largeor their children from sexual assaultn that regard
Plaintiffs maintainthat the toxic social environmetitat the NJSOIR creates for sex offenders
actually increases threisk of recidivism.Compl. 1 178.

On October 29, 2014, Plainsfffiled their Complainandrequested to proceed forma
pauperis the case wassaigned to Judge Pisafretired),who deniedPlaintiffs’ requestfinding
that Plaintiffsdid not meet the requirement to be indigent litigants for the puigfosaying the
filing fees. ThereafterPlaintiffs paid thefeesand the Complaint was filed’he Complaint is
brought by Plaintiffs on their own behalf as well as on behalf of Minor Plaintiffss@members
and Class BnembersClass A consists afonvicted sex offenders whose conduct was found, at
sentencing, to be compulsive andetfive, but whq upon releasavere not listed othe NJSOIR
because¢heywere either 1) assessed as sk to reoffend or 2) assessed as modereteto re
offend but found to fall under one of the statutory exceptiomsa@adatory listing othe NJSOIR
Class B consists of minor children under the guardianship of Class A members and for vaeem CI
A members retain parental rights.

The Complaintlleges that by enforcing the Amended Statuttie New Jersey Attorney
Generalhas violatedthe rights of Plaintiffs, Minor Plaintiffs, Class A members, and Class B
membersthrough 42 U.S.C8§ 1983under theFirst and Fourteenth Amendments the U.S.
Constitution, as well asnderthe New Jersey ConstitutioRlaintiffs explicitly statethat they are
not bringing any claims under theoriesegfpost fctoapplication of lawor double jeopardyPl.
L.A.’s Mem. of Law in Opp’nto Def.’s Mot to Dismissp. 28.As remediesPlaintiffs seek to
enjointhe Statdrom enforcing the Amended Stétu as well as to declatke Amended Statute
itself, and as applied to Plaintiffs and Classn@mbers unconstitutional.rl lieu of an answer,

Defendanmovesto dismiss the Complaint



After a full briefing of Defendant’s motion to dismiss, the Court ordered Plaitdishow
cause why the claims they assert on behalf of Minor Plaintiffs should notrhessksl without
prejudice because “a neattorney parent must be represented byselin bringing an action on
behalf of his or her child.SeeOsetAfriyie by OseiAfriyie v. Med. Coll. of Pa.937 F.2d 876,
88283 (3d Cir. 1991)quotingCheung v. Youth Orchestra Found. of Buffalo,,I806 F.2d 59,
61 (2d Cir. 1990) In responsePlaintiffs movedfor the appointment opro bonocounsel to
represent Minor Plaintiffs. Defendant did not oppose this mofaolditionally, Plaintiffs have
appliedfor appointment opro bonocounsel to represent Plainti#éd the classes named in the
Complaint.

[I. Standard of Review

When reviewing a motion to dismiss on the pleadings, courts “accept all fdtegatians
as true, construe the complaint in the light most favorable to the plaintiff, amthohetevhether,
under any reasonable reading of tdoenplaint, the plaintiff may be entitled to reliePhillips v.
Cnty. of Allegheny515 F.3d 224, 233 (3d Cir. 200@)itation andinternal quotationsomitted).
The factual allegations set forth in a complaint “must be enough to raise a rigitftalvove the
speculative level.Bell Atlantic Corp. v. Twomblg50 U.S.544, 5% (2007) As theThird Circuit
summarized? stating ... [@] claim requires a complaint with enough factual matter (taken as true)
to suggest’ the required element. This ‘does not impose a probability requirentenplstading
stage,” but instead ‘simply calls for enough facts to raise a reasosgtctation that discovery
will revealevidence of' the necessary elememitiillips, 515 F.3dat 234 (quotingTwombly 550
U.S. at 55%, see also Covington v. Int'l Ass'n of Approved Basketball OffigiasF.3d 114, 118
(3d Cir. 2013) (“[A] claimant does not have to set out in detail the facts upon which lsehizmse

claim. The pleading standard is not akin to a probability requirement; to survive a naotion t
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dismiss, a complaint merely has to state a plausible claim for relief.” (citatidnnternal
guotationsomitted). Moreover, where the plaintiff is proceedipgp se the complaint should be
“liberally construed,” and, “however inartfully pleaded, must be held to lesgeitt standards
than formal pleadings drafted by lawyerSrickson v. Pardusb51 U.S. 89, 984 (2007)citation
omitted).

However “the tenet that a court must accept as true all of the allegations contained in a
complaint is inapplicable to legal conclusion&shcroft v. Igbal,556 U.S. 662, 678 (2009).
Additionally, claim for relief must bplawsible.ld. at679 Therefore, “a court considering a motion
to dismiss can choose to begin by identifying pleadings that, because they aczentham
conclusions, are not entitled to the assumption of tridhUltimately, “a complaint must do more
than allege the plaintiff's entitlement to relief. A complaint has to ‘show’ such an erdiitewith
its facts.” Fowler v. LIPMC Shadyside578 F.3d 203, 211 (3d Cir. 2009). However, “a district
court ruling on a motion to dismiss may not consider ensitextaneous to the pleadings .
[although a] limited exception exists for documents that are integral to or eyp#tidd upon in
the complaint.”"W. Pa. Allegheny Health Sys., Inc. v. UPM&7 F.3d 85, 9.6 (3d Cir. 2010)
(quotingBurlington, 114 F.3d at 1426)r(ternal quotatioaomitted).

The Third Circuit has reiterated that “judging the sufficiency of a pleadingaxt
dependent exercise” and “[sJome claims require more factual explication than otlstateta
plausible claim forelief.” Id. at98. That said, the Rule 8 pleading standard is applied “with the
same level of rigor in all civil actionsld. (quotinglgbal, 556 U.S.at 684) (internal quotatios

omitted)



1. Analysis

a. Substantive Due Process

At the outset, | note that Rhiffs’ Complaint is not a model of clarity. It is difficult for
the Court to discern the specific types of injuries they allege. Rathattif’s broadly allege that
the Amended Statute violates thieindamental rights granted by tbaited Stateand New Jersey
constitutionslt appearshowever Plaintiffs’ claims can be&ategorizednto threemaintypesof
injury: 1) violation of their privacy rights by publishing th@ersoml information 2) violation of
their privacy rights as a result pbtentialharassment and attacks by the commumityich will
prevent thenfrom freelymaking decisions regarding marriage, procreation, child care, housing,
or employmentfor fear of injury to their familyand 3) violation of their right to freedom of
as®ciation,sinceharassment and attacks by the community will prevent them from foeeling
social connectiongor fear of injury to their friends

The Fourteenth Amendmeblue Process Claugkeniesstates the power to “deprive any
person of life, liberty, or property, without due process of law.” U.S. Conshdri¥dV, 8 1. The
fundamental rights protected by the Due Process Claokgle most of theights enumerated in
the Bill of Rights.Duncan v. State ofduisiang 391 U.S. 145, 1448 (1968§. Among hese
protectedightsis thefreedom of associatiomvhich Plaintiffs raiseRoberts v. U.S. Jayceet68
U.S. 609, 618 (1984)Also protected under the Fourteenth Amendment is a set of rights

characterized as “privacyights. Whalen v. Roe429U.S. 589, 599600 (1977)Privacy rights

°> Additionally, Plaintiffs allegethat their reputations will be damagjéy the publication of
their conviction records to the NJSOIR, but the Supreme Court has stated thairjongréo
reputation, even if defamatory, does not constitute the deprivation of a libergstrit€@onn.
Dep't of Pub. Safety v. DpB38 U.S. 16-7 (2003). Thus, under wedlettled law, Plaintiffs can
have no due process claims arising from their injured reputations.
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can be divided into two categories:ah)“interest in avoiding disclosure of personal matters” and
2) “the interest in independence in making certain kinds of important decididnshis second
category of priacy rights involve “matters relating to marriage, procreation, contraception,
family relationships, and child rearing and educatiétatl v. Davis 424 U.S. 693, 713 (1976).
Plaintiffs allegethatthe Amended Statute violates their rights to privacy in both information and
important decisions, as well as their right to freedom of association, becausér pethonal
information will be made publjcand 2) their ability to make important life decisiorend 3)
associate freelis hampered by public backlash and violence aghstiet sex offender®

A number of the injuries that Plaintiffs allege arise from the actions of ppeaties, rather
than governmental entitiesHowever the Fourteenth Amendment only protects adains

constitutional violations by thetate, and therefor “ offers no shield” against “private conduct,

® Plaintiffs also allege that their previous designagierTier 1at their tier hearings gave them
settled expectations that th@formation would not be published to the NJSOIR. Comp#AH
48. Plaintiffs contendthat because the Amended Statute retroactively affects important life
decisions, such as marriage and procreation, which they made in reliance on ttede set
expectatons, it is unconstitutional. Plaintiffs argue that courts have previously found the
retroactive application of a civil statute, which affects reliance interesitsgaitiem prior judicial
decisions is unconstitutional. However, Plaintiffs misapply legadgdent.

| note that Plaintiffs explicitly do not allegeconstitutional violation under any theoriesesf
post fctoapplication of law or double jeopardy. PI. L.A.’s Mem. of Law in Opp’n to Def.’s Mot.
to Dismiss p28. Instead, they rely on two kinds of cases: 1) cases involving unconstitutional
retroactive takings of property in violation of the Fifth Amendment Takingssgl&. Enterprises
v. Apfe] 524 U.S. 498 (1998)) and 2) cases analyzing whetk&tate should be interpreted to
apply retroactively, absent a clear indication from Congress thatitiediesuch a result&ndgraf
v. USI Film Prod., 511 U.S. 244 (1994Ponnapula v. Ashcrqgf373 F.3d 480 (3d Cir. 2004);
Oberhand v. Dir., Div. of @xation 193 N.J. 5582008)). PIl. Z.R.’s Mem. of Law in Opp’n to
Def.’s Mot. to Dismiss pp28-33. This precedent has no bearing on the case at hand because
Plaintiffs have claimed neither that the State has taken their property withiocbmnusensation
nor that the Court should interpret the Amended Statute to only apply prospectively. Since
Plaintiffs provide no legal support for their conclusion that the retroactive apphcof the
Amended Statute is, in and of itself, unconstitutional, | concluatthis claim lacks legal basis.
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however discriminatory or wrongftilJackson v. Metro. Edison Cal19 U.S. 345, 349 (1974)
(citationandinternal quotatiosomitted).In order to allge thatisrights have been violated under
the Fourteenth Amendment, a plaintiff must claim that the actions cabsnigjuries are
somehow attributable to trstate.Flagg Bros. v. Brooks436 U.S. 149, 156 (1978&)lere,as to
Plaintiffs’ first categoy of injuries clearlythere is state action involved in the alleged violation of
Plaintiffs’ privacy in their personal information, becauseAheended Statute explicitly orders the
online publication of that informatidoy theState But, as to theéemaining categories of Plaintiffs’
injuries,the Amended Statute does not directly affect Plaintiffs’ ability to make impdrean
decisions or associate free§ee Paul P. v. Vernie(®aul P. ), 170 F.3d 396, 405 (3d Cir. 1999)
(“Megan’s Law does naestrict plaintiffs' freedom of action with respect to their families and
therefore does not intrude upon the aspect of the right to privacy that prateatdividual's
independence in making certain types of important decisiofi$1®) Amended Statut@oes nat

for examplelimit or directconvicted sex offendees towho they caitmarryor whether theynay
have childrenRather, Plaintiffs are alleging that the Amended Statute indirectly causss th
injuriesbecausgbut for the publication of their information to the NJSOIR, they would not be the
targets of harassment and attafrken the communityTherefore by so allegingPlaintiffs are
ascribing to the State responsibility for attacks on sex offenders byepimeitiduals.

There are a number of tests that may be applied to determine whether anyeativate
party can be considered state action for the purposes of a due procesSedaey.Brentwood
Acad. v. Tenn. Secondary Sch. Athletic A&3a U.S. 288, 291, 296 (200Eniployingboth the
state agency test, which examimd®ether a private entity is controlled by an “agency obthie”
andthe entwinement test, which examines whether the governmenteil/ entwined with a

private groups managementyVolosky v. Huhn960 F.2d 1331, 1335 (6th Cir. 1992) (employing
11



the nexus test, which examines whether there is a sufficiently close redweeb thestate and a
regulated private entity’s actions, that such actions can be consideeedctians) S.F. Arts&
Athletics v. U.S. Olympic Comm83 U.S. 522, 544 (1987) (employing the public function test,
which examines whether the private entity exercised powers which are traltijtiexclusively
reserved to thetate) Most of these tests are inapplicableite instant caséecausehey involve
situations where the private actor is an entity regulated bstdbe is an agent of thgtate, or is
performing a function traditionally reserved to sete.See e.gBrentwood 531 U.Sat291, 296;
Wolotsky 960 F.2d at 13355.F. Arts 483 U.Sat544.Here, because Plaintiffs’ alleged attackers
are private individualgynrelated to the Statdhe most appropriate testapply is the state action
test;under this test, a state cannot be held responsible for an action by a private individssl, unle
the state “has exercised coercive power or has provided such significant encourggathen
overt or covert, that the choice must in law be deemed to be that sathéBlum v. Yaretsky
457 U.S. 991, 10041082)(citing Flagg Bros.436 U.Sat 166 Jackson419 U.Sat353 Adickes

V. S.H. Kress & C0398 U.S. 144, 170 (1970Moose Lodge No. 107 v. IrviéD7 U.S. 163, 173
(1965)).

AlthoughPlaintiffsallege that New Jersey legislators and politiclzagecreated a hostile
environmenfor sex offenderdy exaggerating therisk of recidivism and the dangers they pose,
Compl. 11202-4 Plaintiffsdo notclaimthat these legislatotsve activelyencouraged harassment
or attacks orsex offendersThe satements of New Jersey legislators cited by Plaintiffs merely
call for broader application of sex offender registries out of concern for paldiy <Compl. 198.
They do not condone or commend violence against sex offentiiniie such attacks are
disturbing under the facts alleged by Plaintiffs, they are wholly the result of indepernubecex

made by nosstate actorsindeed, “[a]lthough the public availability of the information may have
12



a lasting and painful impact on the convicted sex offender, these consequences flow tiog from
Act's registration and dissemination provisions, but from the fact of convictichSmith v. Dog
538 U.S. 84, 1012003).Failing to allege any state action which impinges on these rights is fatal
to Plaintiffs’ claims that these particular rights were violated under the Fourtéemtndment.
See Paul P. 1170 F.3d at 405 (concluding that indirect effect of Megan’s Law notification on sex
offenders’ families did not violate the “autonomous decision branch of the canstdutight of
privacy”). Therefore, Plaintiffs have no cause of action against Defemelating to thealleged
interference withPlaintiffs’ right to independently make important life decisiamrstheir right to
associate freely

On the other handPlaintiffs have plausiblallegeal state action that implicates tpavacy
of their personal informationbecauseéhe Amended Statutexplicitly orders the publication of
this information Preliminarily, | note that Plaintiffaverviolations of their right to privacy under
both the U.S. Constitution, which | will discugelow, and the New Jersey Constitution.
Necessarilyhowever Plaintiffs’ privacy claims under the New Jersey Constitution fail, because
in November 200Qthe Stateof New Jersey passed an Amendment providing an explicit carve out
to allow the publication of sex offenders’ personal identifying information, t{vifbstanding any
other provision of this Constitution and irrespective of any right or interestaintaming
confidentiality.” N.J. Const. art. 1V, g, 112 seealso A.A. v. State384 N.J. Super. 481, 491
(App. Div. 2006) As such, any claim of privacy violations flowing fraitme Amended Statute
under the New Jersey ConstitutidaiJs andis dismissed.

As to Plaintif’ privacy claims under the U.S. Constituti@ven after th@mendment of
the New Jersey Constitution, the Third Circuit found tNatv Jersey sex offenders have a

“nontrivial privacy interest” in the publication of their home addresses, origgh&tm privacy
13



rights granted by the U.S. ConstitutidcdeeA.A. ex rel. M.M. vNew Jersey (A.A. v. N.J, 341
F.3d 206, 212 (3d Cir. 2003 determiningwhetherinformation is entitled taconstitutional
protection, the Third Circuifocus@&l on whetherthe information is“within an individual’s
reasonable expectation of confidentialityd. at 211. “The more intimate or personal the
information, the more justified is the expectation that it will not be subject to public scrutin
Fraternal Order of Police, Lodge No. 5 v. City Bhiladelphig 812 F.2d 105, 1123 (3d Cir.
1987).The Third Circuit concluded iRaul P. l,and reaffirmed irPaul P. llandA.A. v.N.J, that
of all the information made availabte the public under Megan’s Law,sex offendés home
addresss the only informatiorwhere therés a“general understandifighatit is entitled to some
privacy protectionPaul P.1, 170 F.3dat 404 see alscA.Av. N.J, 341 F.3dat 211;Paul P. v.
Farmer (Paul P. 1), 227 F.3d 98, 101 (3d Cir. 200@ecauseheinformation that is available on
the NJSOIR has ndeen expandeid the intervening yearsince theA.A. v.N.J.decision | need
not examine whether any new categories of informatioerairded to privacy protectiotnstead
| rely on the Third Circuis finding that the only piece of informatiat issuehere that is entitled
some degree of privacy protectiasPlaintiffs’ home addrees

Once a court has determined that a plaistifhformation is entitled to constitutional
protectionsthe court applies a balancing test to weigh “the privacy interest at stakestdtjagn
State's interest in disclosureX’Av. N.J, 341 F.3dat 211. Indeed, [e]veninformation that is
entitled to privacy protection may nonetheless be subject to disclosure wheovérangent's
interest in disclosure is compellind?aul P. 1, 170 F.3cat402.The Third Circuit has consistently
found thatthe State’s compelling interest in protecting potential victims of sexual assault from
recidivist offenders outweighs sex offenders’ privacy irgene their home addresseand

therefore New Jersey’s Megan'’s Law does not violate sex offenders’ taghtisacy.A.Av. N.J,
14



341 F3dat213 @pholding publication of sex offenders’ information to internet regisigul P.
II, 227 F.3dat 107 (upholding dissemination of sex offenders’ information to individuals in a
courtauthorized notification zongid. at 404 (upholdingdissemination of sex offenders’
information to individuals likely to encounter theiit)e recenamendment oMegan’s Lawdoes
not change the method by which sex offenders’ information is disseminated, orrbtbade
categories of information that will llksseminatedSeeN.J.S.A. 2C:7-13(g)Thus, Plaintiffs are
not sufferingany additional intrusions otheir privacybeyond thosalreadysanctioned by the
Third Circuitin A.A. v.N.J.” However,n an effort to challenge wedlettled law Plaintiffs argue
that scientific researghublishedsince the decision iA.A. v.N.J.should prompt this Court to re-
evaluate whethePlaintiffs’ privacy interests in their home addresses are still outweighed by the
State’scompellinginterest in publishig that informatiorto protect the publié.

Plaintiffs raisethree main argumengs to whythe NJSOIR does not serve to achieve the
State’scompelling interesin protecting the public: 1) sex offender registries do not reduce

recidivism rates and may actually increase the rate of recidivism;i20 uncommon for a

’ Plaintiffs argue that they have greater privacy interests in their périsdormation than
those previously acknowledged by the Third Circuit, due to the passage of a law bwiherdey
legislature in 1997 to prohibit the disclosure of DMV records, except for sppaifposes and to
specific entities. Compl. 209, 227see alsdN.J.S.A. 39:2-3.3, 39:3-4. However, since this law
was passed in 199%hich waswell before the Third Circuit’s decisions Raul. P. I, Paul P. I,
andA.A. v. N.J.it was part of the landscape that the court considered in determining that Megan’s
Law did not violate sex offenders’ right to privacy. Moreover, the New Jersey biosti
specifically provides a privacy right careeit for the sex offender registry, N.J. Const. art. 1V,
87, 112, which trumps any heightened privacy interest that may have been granted to sex
offenders by N.J.S.Asections39:2-3.3 and 39:2-3.4.

8 The Court notes that many of the studies cited by Plamiéire purportedly published prior
to the A.A. v. N.J.decision. Thus, | question whether these studies actually provide any new
information that was not alreadyailable tathe A.A. v. N.Jcourtwhen itappliedits balancing
test.
15



recidivist sex offender to sexually assault a stranger in his own neighborhood,atinatgw
potential victims about stranger recidivists in their area is a fruitless exeacde3) certia
categories of sex offenddrave such #w risk of reoffense thait is unnecessartp include them

on the NJSOIRIn support of these arguments, Plaintiffs citevémiousscientific articles and
studies throughout their Complaiffiyypically, the Court would review thestudiesas “documents
that are integral to or explicitly relied upon in the complaivif.”Pa. Allegheny Health Sys., Inc.
627 F.3dat 97 n.6 (citationandinternal quotatios omitted);see also Pension Ben. Gu&rorp.

v. White Consol. Indus., In®Q98 F.2d 1192, 1196 (3d Cir. 1993)A] court may consider an
undisputedly authentic documehat a defendant attaches as an exhibit to a motion to dismiss if
the plaintiff's claims are based on the document.”). HewePlaintiffs failed to attach these
studies to the Complaint or even provide their titles so that the Court itself nagtedod review
them? Without access to these studi#se Court is unablefor exampleto determine whether
Plaintiffs have ta&n any of the studies’ findings eat-context whetherthe findings of the studies
are applicable to the instant case, and the soundness of the methodologies employ¢ddigshe s
Thus, | find thatPlaintiffs’ allegationsof fact made in reliance up@uchunidentified scientific
studies do nothing to support the plausibilitytbéir claims Without these scientific studies,
Plaintiffs have nmther basiso supportheir arguments that the State no longer has a compelling

interest in publishing sexffenders’ infomation for the sake of protectinfpe public from

° Plaintiffs identify these studies solely by author and date of publication. The Court has

attempted to locate a number of these articles using only this information, boitvitib title of

the article and the journal in which it was published, such attempts have provedesssui.
Plaintiffs provide appendices with isolated excerpts purportedly taken from shesies, but
without the context of these excerpts, the Court is unable to take them adltadPlaintiffs also
provide their own summaries of these studies, but once again, the Court would need to review the
studies to verify the accuracy of Plaintiffs’ summaries.
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recidivists Thus, the Third Circuit’s ruling that the NJSOIR does not violate sex offendsety
rights wouldnecessarilgontrol.SeeA.A v.N.J, 341 F.3cat213.Nonetheless, | addre®laintiffs’
arguments below for thpurposesof thoroughnessEvenconsidering thesestudies,” Plaintiffs
fail to state a claim.

First, Plaintiffs cite to multiple studigsvhich they claim demonstrate thptiblic sex
offender registries in general do metluce sex offender recidivism ratestiog total number of
sexual assaults occurring in a givemeounity. Compl. 155 Ex. H. They further contend that
the toxic social environment created e NJSOIRactuallyincreases their risk of recidivism,
completely contrary to the goal of the law. Compl.78.Plaintiffs argueon this motiorthat based
on these studies, the NJSOIR does not pidpectthe public from recidivist sexual offendeend
in fact, may endager them furtherdowever these studies, even as described by Plaindiffs)ot
necessarily support this claim. First, the two sets of studies, as sumniigrRkzdhtiffs,contradict
each other in that the former seems to indicate that recidivism bascbepletely unaffected,
while the latter indicates that recidivism rates should be increasing Madgsm’s law. Second,
Plaintiffs have not offered statistics of a kind and degree sufficiattdecausationSee Watson
v. Fort Worth Bank & Trusé87 U.S. 977, 995 (198%jor exampleeven accepting these statistics
as truejt may be the case that theJSOIRhasbeen helping to decrease the number of sexual
assaults by convicted sex offendenghile otherunknown factors have beenegating these
benefits Similarly, even ifpublishing a convicted sex offender’s informationtie NJSOIR
increasedis likelihood of reoffending, this may be counterbalanced and even overcome by the
protective effects of notifying potential victims of his identitydawhereaboutsTherefore,

Plaintiffs’ summaries of thesgtudies do not support the conclusion that the State has any less
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compelling an interest in publishing sex offenders’ personal informatite dJSOIRto protect
the public.

SecondPlaintiffs citeto studieswhich they claimshow that only a small percentage of
sexual assaults are committed by strangers or recidivists, and thosersteardjeists that do
commit sex offense®nly do so far from their own neighborhand 144, 152 Ex. H. Plainiffs
reason that these studies reveal the ineffectivendbe d§JSOIRN achieving its main purpose
protecting potential victims from stranger recidivist sex offenders residing in their own
neighborhoodsHowever,Plaintiffs misconstrue the purposetble Amended Statuténdeed the
NJSOIRseeks mare generallyto protect against any recidivist sex offenders that mesnabéine
public may come in contact witlmegardless of where they livl.J.S.A. 2C:7-12While this
certainly includes stranger réorists, it also includerecidivist sex offenders who may treends,
family, or acquaintances gdotential victims.Further, this potential audience fie NJSOIRS
apparent from the Complaint itself, where Plaintiffs allegesbate of theicurrent acquaintances
and business partnesise umware of Plaintiffs’ convicted sex offender statimssum,Plaintiffs
references tstudies do not demonstrate thlaeé NJSOIRcannot reasonablyachieve its stated
purpose. Insteadheir reading of the studiesmply indicates thatthe NJSOIR's moreuseful to
the public as a means of identifying who witkieir social circles is a convicted sex offendsw
that they might better protect themselves.

Third, Plaintiffs point to studies that supposedly showt #reayrandommale member of
the general publics more likely to commit a sex offenseathsex offenders classified lasv risk
who have been living offendeee in the community for an extended period of time. Compl.
19 126-39. Consequently, they argue that adding such individuaks MISOIRwvould be just as

uselesss creating a public registry for all métaintiffs cite to a study whicpurportedly found
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that sex offenders who were initigl considereddw risk to reoffad at releasdad a 2.9% re
offense rate after successfully living in the community, offérese, for eightyears Compl. 1127.
They nextlist multiple studieghat even as summarized by Plaintiftk) notappear taclearly
support their assertigdhat anyrandommale member of theegeral public haagreater tha2.9%
chanceof committing a sex offense at some point during his otifegime. Compl. 11.31-38°

The only study that Plaintiffs citbat based on their descriptidmas someaupportfor their claim
isthe 2012 Seto suryewhichallegedlyfound that 3 4% of collegeaged meriadmittedto sexual
contact with a prepubescent gidfter turning sixteen year®ld themselvesCompl. 1133. But
evenaccepting these statistiestaken from different studies, and thus, different study protocols
and margin of errors as true they only suggest thathe average male &ightly more likely to
commit a sex offense than a very narrow subsection ofdheictedsex offender poputen.
Indeedbased upon their own descriptionter studies that Plaintiffs reference put the recidivism
rate forconvicted sex offenders in general as high as 13.7%swéo ten years from release.
Compl T117.Ultimately, Plaintiffs concludethat postingthe information of sex offenders with
exceedingly low risk of r@ffenseto the NJSOIR cannot help protect the public in any meaningful

way, and therefore impinges on their right to privacy.

19 The survey otighteerto twenty-sevenyearolds performed by Bagley, Wood, & Young in
1994, whichallegedlyfound that 1% of the study subjects had performed “pedophilic activities,”
Compl. 131, cannot be applied as Plaintiffs contend, to support the assertion that generally men
across their lifetime are more than 2.9% likely to commit a sex offensavisgehis proposition
is not supported by the 2008 Seto or 1995 Nagayama, Hall, Hirschman & Oliver studies, which,
according to Plaintiffsincluded sexual arousal in their statistics, Compl13@], 135, because
“sexually deviant arousal” in and of itself does not constitute a sex offensdarfyinthe 1989
Briere & Runtz survey, as described by Plaintifisl not look at whether the individuals studied
had actually committed sex offenses.
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However, at issue is not whettibe Amended Statute creates a “perfect system,” but rather
whetherthe State’s interest in publishing sex offenders’ personal information outwéigbes t
offenders’ privacy rights in that informatioBee Paul Pll, 227 F.3dat 102.The Amended Statute
already has in place a system to determine whichoffernders pose greatenough risk of re
offenseto warrant publication tthe NJSOIRviarisk assessment hearingggoughthe guidelines
set forthby N.J.S.A.2C:7-8 and N.J.S.A2C:7-13.Therefore, irbalancing the State’s compelling
interest against Plaintiffs’ privacy interest, ttp@estionis not whetherthe State has accurately
assessedny particularindividual sex offendes risk of reoffense but rather whiher the system
in place reasonably awds impinging onthat sex offendé€s rights. Based on the extensive
framework in place under the Amended Statute to assess sex offenddig'sraaisk, | conclude
thatthe system under the statute is reasonably calculated to publish the informatiosea$dx
offenders who pose a heightened risk to the public, while excluding those sex offenders who do
not. Thus,eventaking into account Plaintiffs’data; the State still has a compelling interest in
publishing the personal information of those offersivho havea sufficient risk of reoffense.

In sum Plaintiffs allegations do notlemonstratehat thepublication of their personal
information under the Ameneld Statute is not calculated to achieve the compelling goal of
protecting the public frommecidivist sex offenders or unreasonably impinges on their privacy
interests Therefore because the State’s compelling interest in protecting the muiistantially
outweighs Plaintiffs’ interest® the privacy of their home addressthee Amended Staite does
not violate Plaintiffsright to protect their personal information from publicatiddditionally, as
discussed above, Plaintiffig@ve not alleged facts under which any other constitutional rights have

been violated by the Stat€onsequentlhyRlaintiffs have not sufficientlgtated a violation of their
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substantive due process rights upon which relief can be grambisthiss Counts 1 and 2 tfe
Complaint.

b. Procedural Due Process Claims

The Fourteenth Amendment Due Process Clause reqgtnats‘[b]efore aperson is
deprived of a protected interest, he must be afforded opportunity for some kind ohg,leeaept
for extraordinary situations where some valid governmental interest iskat thiat justifies
postponing thénearing until aftethe event.”Bd. of Regents of State Colleges v. Ré@08 U.S.

564, 570n. 7 (1972)citationandinternal quotatios omitted) The Third Grcuit hasfoundthat,

pursuant to the Due Process Clsex offendes mustbe notified and given the opportuniky
contesttheir Megan’s Law risk assessment and subsediezriglacementE.B. v. Vernierp119

F.3d 1077, 1111 (3d Cir. 1997). Moreover, at the risk assessment hearing, “the prosecutor has the
burden of persuasion and must prove her case by cleapawidicing evidence.ld.!!

Here, based on the legal precedent, Plaintiffs argue that bebausentencing hearings
only employeda preponderance of the evidence standarind their conduct compulsive and
repetitive their procedural due process rights will be violated if they are placdieddJSOIR
without an additionalhearing to establish compulsive and repetitive behavior by clear and

convincing evidencafter they have completed theiate mandated treatment.

1 The Court notes thahe Statein summarizing the current stamdaf review for Megan’s
Law risk assessment hearingsyitied the procedural requirements establish&flhand instead
cited an earlier cas®oe v. Poritz 142 N.J. 1 (1995). Def.’s Mem. in Supp. of Mot. to Dismiss
p4. In Doe v. Poritz the New JerseSupreme Court placed the burden on the convicted sex
offender to show by a preponderance of the evidence that the State's proposed levahand ma
of notification did not conform to Megan’s Law and the Attorney General’'s Guidehoeitz,

142 N.J. at 32. This approach however was rejected by the Third Circuit’s decigi@ wwhich
established the current standard applied by New Jersey courtsltoday.F, 169 N.J. 45, 54
(2001) (citinge.B, 119 F.3d 1077).
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In E.B, a convicted sex offender contested the constituitgnaf the community
notification provision of New Jersey's Megan’s Lad. a 1081.The E.B. court found that the
notification provision did not violate thex PostFacto andDouble &opardyclauses of the U.S.
Constitution, but did find that itiolated certain ofplaintiff's procedural due process righid. at
1111. Specifically, theE.B. court determined that the New Jersey Constitupoovided sex
offenders a right to privacy in their confidential personal information, which could not be
abrogated without “legitimate and substantial government interest” afidientf procedural
safeguarddd. at1105-6.TheE.B.courtfurtherreasoned that loause “liberty interests that trigger
procedural due process may be created by state law or by the federal congswifidthie court
need not reach the issoéwhether appellants had a privacy interest recognized by the federal
constitution.ld. at 1105 (citingSandin v. Conneb15 U.S. 472 (1995)). SubsequenEt8, the
New Jersey Constitution was amended to extinguish any privacy rightsfeedest might have
had visa-visthe NJSOIR N.J.Const. art. IV, &, 12, thereby abrogatinthe proedural due
procesgights that theE.B. court had found under the New Jersey Constitutiomethelessthe
procedural safeguards imposedh$s. are still applicable after the amendmenthie New Jersey
Constitution,since theThird Circuit inA.A. v.N.J.found sex offenders’ privacy interesin their
personal information emanates from the federal constitufieed.A v.N.J, 341 F.3d at 212

When determining what procedural due process protections are necessary, a court

examines

12The privacy interest in a sex offéer's home address foundAnA. v. N.J.341 F.3d at 212,
is substantially similato the privacy interest in “personal information” foundeiB., 119 F.3d at
1105.Thus, the burden of proof and the standard of review set foElBins equally appliable
to the privacy interests, i.e., home addresses, addressed by the Third CAcAit in
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[flirst, the private interest that will be affected by the official action; second, the

risk of an erroneous deprivation of such interest through the procedures used, and

the probable value, if any, of additional or substitute procedural safegaads;

finally, the Government's interest, including the function involved and the fiscal

and administrative burdens that the additional or substitute procedural requirement

would entail.

Mathews v. Eldridge424 U.S. 319, 335 (1976)n any given proceeding, the minimum standard
of proof tolerated by the due process requirement reflects not only the weight of ticeapdbl
private interests affected, but also a societal judgment about how the rislorosleould be
distributed between the litigantsSantosky v. Krame#55 U.S. 745, 7486 (1982) A courtmust
determinewhich burden of persuasion and whgtandardf proof“fairly allocates the risk of an
erroneous factfinding between the parti€ésB, 119 F.3dat1107(citationandinternal quotatios
omitted).

In E.B, the Third Circuit observed that sex offenders had “a compelling interest in an
accurate and reasonable disposition of the issues befomiiein a Megan’s Law hearihg
because “[n]otification puts the registrant's livelihood, domestic tranquilitg, pesonal
relationships with all around him in grave jeopardy’ On the other hand, the Third Circuit
recognized that thgtate had two compelling interests: 1) protecting potential victims of recidivist
sex offenders and 2) ensuring tha state’s clascation and notification system speedy, fair,
andaccurateld. at 1107-8. Given these respective interests, the Third Circuit concluded that “the
burden of persuasion must be placed on the state if, compared to proceedings in which that burde
is on he registrant, the risk of error will be materially reduced without materiallyirmgahe
state's ability to secure a prompt determination and without imposing substantial ne

administrative burdens on the statéd” at 1108. The E.B. court reasonedhat because a risk

assessment hearing reqsithe court to undergo complex fact findimgvolving subjective,
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psychological evaluationandis subject to a shorter time table, “the risk of error in such a hearing
is substantially greater than that in a typical civil damage dditét 1109. Considering the high
risk of error in such a proceeding, requiring the prosecutor to affirmativelyrmanthe court of
a plaintiff's risk of reoffense would necessarily materially reduce the risk of eldoilhe E.B.
court anticipated that shifting the burden of proof toghé would not have a significant effect
on the proceedings, other than perhaps increasing the amount of live witness tegtilimedyby
prosecutorsld. The E.B. court did not believéhatthis would materially impair the prosecutors’
ability to meet their responsibilities in tanely fashion.Id. Consequently, the Third Circuit
concluded that due process demanded that prosecutors assume the burden of proof in Megan’s
Law risk assessmehearingsld.

When assessing whether applying a preponderance of the evidence siaadslieban’s
Law hearindairly allocates therisk of erroneous factriding between thgtate andsex offenders,
the Third Circuit examined what injuries the partiesid suffer if a fact finding error @remade.
Id. & 1110. TheE.B. court reasoned that an erroneous underestimation of an individual's
dangerousness would not necessarily result in harm to protected groups, becasiate the
employed numerous other safeguards to protect the public from recidivist sex idfémclading
Megan’s Law registration with law enforcemenmthich is mandatory for all convicted sex
offenders regardless of their tidesignationld. On the other hand, tHeB. court reasoned that
an overestimation of an individual's dangerousmesdd lead to immediate and irreparable harm
to the offenderas “the veil of relative anonymity behind which he might have existed
disappear[ed] Id. Therefore, the Third Circuit concluded that because the possible injury to an

offender from an overestimation ok dangerousnesssignificantly greater than the danger posed
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to the public by an underestimation, it necessarily follows that the Due Prdaass €@quires the
State prove its case by clear and convincing evidence in a Megan's Law prodeledirid.11.

Here, the private and public interests at issuesabstantiallysimilar to those examined
by the E.B. court. Because Plaintiffs allege that thigderal constitutionalprivacy rights are
implicated bythepublication d their information to theNJSOIR underE.B, they haveallegedan
interest in an accurate and reasonable determination of whether their condceainpatsive and
repetitive.On the other hand, under tfects alleged, the Stateould also hae a compelling
interest in an accurate and reasonable finding of compulsivity and repestv&nd, the State
would also beequally interested in an expedited process, soithatay provide community
notificationexpeditiouslyMirroring theE.B.court, this Court may find that heightened procedural
due process requirements are necestargompared to proceedings in which that burden is on
the registrant, the risk of error will be materially reduced without matemapiring the state's
ability to secure a prompt determination and without imposing substantial new sidamtive
burdens on the statdd. at 1108.

Based on all the allegationg, is certainly plausiblethat as witha Megan’s Lawrisk
assessm#, determining compulsive and repetitive conduelyrequire acourt to make complex
determinations of factvhich wouldbe difficult to make accurately on a short timetaBlee State
v. Howard 110 N.J. 113, 130 (1988) (finding of compulsive eapktitive “necessitates the review
of psychological and psychiatric reports, which often involve the interpretatiac®find which
are subject to thsubtleties and nuances of psychiatric diagngsisdtionandinternal quotatios
omitted). Indeed,contrary tothe State’sargument, where such a finding requires complex and
subjective determinations of fact, the allocation of the burden of persuasion tosaeytor will

substantially reduce the risk of an erroneous outc@ee. E.B.119 F.3dat 1109. Moreover,
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absent a fuller record, on this motion to dismiss, it is at least plausibkhtfietg this burden to

the Statevould likely not materially impair th&tate's ability to secure a prompt determination or
impose substantial new administvatiburdens, because the State already has a comprehensive
system to make risk assessments under Megan’s &aacompulsive and repetitive conduct is
already one of the factors considered kay court when determining risk of -‘@&fense.
N.J.S.A.2C:7-8(b)(3)(a).

The Supreme Court has mandated a clear and convincing standard of proof “when the
individual interests at stake in a state proceeding are both particularly intpartd more
substantial than mere loss of money” and where, “notwithstanding the statdabeis and good
intentions” an individual is threatened with “a significant deprivation of liberty or stigiaeB’,

119 F.3cat1111 (quotingsantosky455 U.Sat 756 (internal quotatiosomitted. Under the facts
alleged by Plaintiffsan overestimation of an individual's compulsiveness and repetitiveriess
lead to immediate and irreparable harm to the offendate an erroneous underestimation of an
individual's compulsiveness and repetitivenegdl not necessarily result in harto protected
groups.Seeid. at 1110 Indeedas discussed by tHeB. court,there are a number of systems in
place to protect the public, including the requirement that convicted sex offendersen$ atiust
register regularly with local law enforcemt, N.J.S.A2C:7-2, and the provision forrisk
assessment hearinglsl. Because thealleged possible injury to convicted sex offendeis
significantly greater than possible harm to the SRintiffs should not be askedtbare equally
with society the risk of error under a preponderance of the evidence sté®ekidd.at 1111 It
necessarily follows thaunder the facts allegethe Due Process Clause requires thatStiage

provePlaintiffs’ compulsivity and repetitenesdy clear and convincing evidenc@eeid.
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Plaintiffs, howeverallege thathe State of New Jersey only applies a preponderance of the
evidence standard when making findings of compulsivity and repetitivenessntgncing
N.J.S.A. 2C:47-3Howard, 110 N.J.at 131. Unlikethe instant case, a preponderance of the
evidence standard is appropriate at a sentencing hearing béteacsminal defendant hasready
been adjudged guilty beyond a reasonable doubt and “the criminal defendant has been
consttutionally deprived of his liberty to the extent that the State may confine MaoMillan v.
Pennsylvania477 U.S. 79, 92. 8 (1986) (quotinyleachum v. Fana427 U.S. 215, 224 (1976))

Here, however, Plaintiffs have alreadgrvedtheir sentenes beentreated,and are no longer
confined.Accordingly, determining that an individual satisfies the criteria under Megan’s Law to
be published tohe NJSOIR'is a civil proceeding that stands apart from the criminal proceeding
in which one was convicted and$enced.”E.B, 119 F.3d at 1111.

In sum,Plaintiffs allege thathe Stateseekgo add them tohe NJSOIRbasedon findings
of compulsive and repetitive conduct madeexttencinginder a preponderance of the evidence
standargas opposed to using a clear and convincing standard for purposes of NJSOIR publication
| find thatPlaintiffs have sufficiently allegkthatsuch an application of the law mdgprive them
of certainprocedural due process protectiamglerE.B. Defendant’s motion to dismiss Coudit

of Plaintiffs’ Complaintis denied!3

13 Plaintiffs also argue that substituting a decadldsdecision (finding compulsive and
repetitive at sentencing) for a court's more recent decision (findingikkvat Megan’'s Law
hearing) violates procedural due process. Howdveeed not address that additional basis for
Plaintiffs’ procedural due process claismce | have already determined that a claim is stated.
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b. Equal Protection Claims

Plaintiffs claim that the Amended Statigeunequally applied to three different classes
individuals, in violation of the Equal Protection Clause of the Fourteenth Amendimetitat
connection,Plaintiffs argue that the statute unconstitutionally distinguishes between 1) sex
offenders and other classesaffenders 2) sex offenders found to be compulsive and repetitive
and sex offenders who were not; ands8x offenders convicteth-stae andsex offenders
convicted out-ofstate who have subsequently moved to New Jersey.

The Fourteenth Amendment's Equal Protection Clause provides te@t@chall “deny
to any person within its jurisdiction the equal protection of the laws.” U.S. Canshda XIV,
8 1. To prevail on arequal potection claim, a plaintiff must present evidence ti@has been
treated differently from persons who are similarly situas#City of Cleburne, Tex. v. Cleburne
Living Ctr,, 473 U.S. 432, 439 (1983jere ,theAmended Statute on its face distinguishes between
sex offenders and otheffendersbecause only sex offenders are subject to the law. Likewise, the
statute clearly distinguishes between sex offenders found to be compulsiepetitd/e and otbr
sex offenders, because only the Tier 1 offenders who were also found compuisrepetitive
are subject totNJSOIRnNotification. These distinctions must be analyzed under equal protection
principals to deterime whether they violate Plaintiffs’ constitutional rights

On the other handhowever,the Amended Statute does not, on its fatiecriminate
between serffenders who were convicted gtate and those convicted aftstateand have since
moved to New JerseyThe Amended Statute does not prdserdifferent treatment for sex
offenders on the basis of where they were convicted. Wisenmination is not clear on the face
of the statutea daintiff mustestabli$, through other collateral or circumstantial eviderhbat

the state has anntent to discriminate SeeMiller v. Johnson 515 U.S. 900, 9167 (1995).
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Discriminatory intent “implies that the decisionmaker selected or reaffirmed a particular s
of action at least in part ‘because of,” not merety spite of, its adverse efféds upon an
identifiable groug. Pers. Adm'r of Mass.. Feeney442 U.S. 256, 279 (1979).

On this issue, Plaintiffs argue that because other states dissegsompulsivity and
repetitiveness at sentencing, -@Hstate sex offenders are functionallyckxied from the new
NJSOIR notification requirement®r offendersfound to be compulsive and repetitive at
sentencingAccording to Plaintiffs,ie Amended Statute has a disproportionate impactstaia
sex offendersbecause they are now more likely to be listed on the NJSOIR thaui-statte
offendersHowever, sanding alone, disproportionate impact is sufficientto state grima facie
case of intentional discriminatiamder equal protectioNVashngtonv. Davis 426 U.S. 229, 242
(1976).Indeed, & no point in the Complaint did Plaintiffs allege that thate legislature passed
the Amended Statuteecausdhey wanted to discriminate againstsitate sex offenderéJnder
the facts alleged by Plaintiffs, there is nothing to indicate that thendled Statute was not passed
merelyin spite ofthe disproportionate impact on-gtate sex offender8Vithout an allegation of
discriminatory intentPaintiffs cannot claim a violation of #state sex offendergqual protection
rights. !

In the next stepf theequal protection analysithe ®@urt must determine which standard
of review applkesto its assessmertf the challenged law. Laws that involve a suspeajuasi

suspectclassification such as racegligion, alienage, or gendenre subject to a heightened

4 However, the Court notes that to theemttthat Plaintiffssucceed on theiclaim that
procedural due processquires thatthe State implement additional hearings to determine by a
clear and convincing standard that an individual offender’s conduct is compulsive etiiivegp
such hearings wouldecessarilyhave to beprovided toall offenders subject to the Amended
Statuteyegardless of whether they were convictedtate or out-obtate.
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standard of reviewCity of Cleburne473 U.Sat440-41."Similar oversight by the courts is due
when state laws impinge on personal rights protected by the Constituticat440. Onh the other
hand, if the law does not involve a suspect or geumaspect classificatiomr fundamental
constitutional rightthenit “is presumed to be valid and will be sustained if the classification drawn
by the statute is rationally related to a legitimate state intefdst.”

TheThird Circuit has specifically recognized thia¢ category ofepetitive and compulsive
sex offenderss not a suspect or quasiispect clas#rtway v. Attorney Gen. of State of N8
F.3d 1235, 1267 (3d Cir. 1996). Additionally, other circuits have found sex offenders are not a
suspect clas®oe v. Moore410 F.3d 1337, 13428 (11th Cir. 2005) (finding under the “rational
basis” test no equal protection violation with respect to Florida's sex offengistragon
notification law); United States/. LeMay 260 F.3d 1018, 1030 (9th Cir. 2001) (finding rule
permitting admission of evidence of similar crimes in child molestation dasest violate equal
protection); Cutshall v. Sundquisii93 F.3d 466, 4883 (6th Cir.1999) (Tennessee Registratio
and Monitoring Act “subject to scrutiny under rational basis test” and does not veojas
protection).Here,it is clearthatsex offenders, compulsive and repetitive or otherwise are neither
suspechor quasi-suspeciasses undehe Equal Rotecton Qause

Next, | turn to whether the Amended Statute impinges on a fundamental constitutional right
under the meaning of the Equal Protection Cladsediscussed abovesex offenders have a
constitutionally protected interest in the privacy of their B@ddresse#\.A v.N.J, 341 F.3d at
212. Of the two general categories of constitutionally protected privadg,rtprs falls under the
purview of privacy of information, rather than privacy of important life densiSeeWhalen
429 U.S.at 599-600 The Supreme Court haxplicitly treatedthe second category of privacy

rights-- privacy in decisions- as afundamental right under the meaning of the Equal Protection
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Clause Seeg e.g.,Vill. of Belle Terre v. Borag116 U.S. 1, 7 (1974Eisenstady. Baird,405 U.S.
438, 447(1972) Stanley v. lllinois 405 U.S. 645, 658 (1972). Howevére first categoryof
privacy rights-- information privacy-- hasnot beerexplicitly addressely theSupreme Court or
the Third Circuitin equal protectiosasesThe Third Circuithoweverin A.A. v.N.J.andPaul Il,
clearly did not consider sex offendefsontrivial” informational privacy rights to be fundamental
rights in the context of substardg due process and procedural due proceskeed, rathethan
apply the Supreme Court’s test to determine whether a fundamental right had bded uindir
the Due Process Clause, which examih#e statute is narrowly tailored to achieve a compelling
governmental interedtEed. Election Comm'n v. WRight To Life, Inc.551 U.S. 449, 464 (2007),
the Third Circuit instead applied a balancing ,tegtich examined whether the governmental
interest inpublishing the information at isswmutweighed plaintiff'sinterest in keeping such
information privateA.Av. N.J, 341 F.3d at 23;Paul P.ll, 227 F.3cat 102. h so doingthe Third
Circuit did not consider sex offenders’ privacy intesest their home address to be a
fundamentalconstitutional right, and therefortdat right was not deserving ostrict scrutiny
review. SeeA.A v.N.J, 341 F.3d at 2131Paul P.Il, 227 F.3dat 102. While the Third Circuit’s
decisbn was made in the contextsafbstantiveand proceduradue procesghe court’s reasoning
applies with equal force in analyzing the same pyviaterests under equal protectidrus, |
find thatPlaintiffs' privacy interests in their home addresses are not fundamentalurglesan
equal protection analysis. In that regdhds Courtneedonly examinewhetherthe classifications
made bythe Amended Statutare “rationally related to a legitimate state interesity of
Cleburne 473 U.S. at 44Gsee also Shoemaker v. Handdl9 F. Supp. 1089, 1105 (D.N.J. 1985)
aff'd, 795 F.2d 1136 (3d Cir. 1986) (finding plaintiffs had sufficient prywaterests in medical

informationunder the Due Process Clatseequire thedministration omedical tests in privacy,
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but applying rational basis review to plaintiffs’ equal protection claims,usecao fundamental
rights were at issué?.

A statute will withstand rational basis revietwf the state identifies a legitimate state
interest that the legislature rationally could conclude was served byathgestSammon viN.J.
Bd. of Medical Exan’rs, 66 F.3d 639, 644 (3d Cir. 1995owever, “[the law need not be in every
respect consistent with its aims to be constitutional. It is enough that sheameevil at hand for
correction, and that it might be thought that the particular legislative measureratesal way
to correct it.”"Rogin v. Bensalem Townshil6 F.2d580,689 (3d Cir. 1980jquotingWilliamson
v. Lee Optical of OklaInc, 348 U.S. 483, 4888 (1955)); se also Midnight Sessions, Ltd. v.
City of Philadelphig 945 F.2d 667, 682 (3d Cir. 1991).

The Third Circuit has repeatgdtautioned that a court engaging in rational basis review
is not entitled to

second guess the legislature on the factual assumptions or policy considerations

underlying the statute. If the legislature has assumed that people wiltodhe

statute in @iven way or that it will serve the desired goal, the court is not authorized

to determine whether people have reacted in the way predicted or whether the

desired goal has been served.

Sammon 66 F.3dat 645 The sole question is “whether the legislatuationally might have
believed the predicted reaction would occur or that the desired end would be servééhén
legislation is being tested under rational basis review, “those challengilagislative judgment

must convince the court that the legislative facts on which the classification [efatiuee] is

apparently based could not reasonably be conceaisédie by the governmental decisionmaker.”

15This case was affirmed Bhoemaker v. Handel95 F.2d 1136 (3d Cir. 1986), but privacy
rights were not discussed in the Third Circuit’s opinion, because changed regulatibes in t
intervening year rendered the plaintiffs’ original privacy concerns moot.
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Id. (quoting Vance v. Bradley440 U.S. 93, 111 (1979)kee also Pace Resources, Inc. v.
Shrewsbury Townshj808 F.2d 1023, 1034-35 (3d Cir. 1987).

Indeed, “those attacking the rationality of the legislatiessification have the burden ‘to
negat[e] every conceivableasis which might support it’FCC v. BeachiCommc'nsInc., 508
U.S. 307, 315 (1993) (quotingehnhausen v. Lake Shore Auto Parts,dd0 U.S. 356, 364
(1973));see, e.g., Heller v. Dp&09 U.S. 312, 3120 (1993) (finding that laws scrutinized under
rational basis review are “accorded a strong presumption of validitgfel v. Indiana452 U.S.
314, 33132 (1981). Ordinarily, that burden is insurmountable. “[C]ourts are compelled under
rationalbasis review to accept a legislature’s generalizations even when therangerfect fit
between means and ends. A classification does not fail rational basis bec@use it is not made
with mathematical nicety or because in practice it resuliemme inequality.Heller, 509 U.Sat
321 (itationand internal quattions omitted).

The Supreme Court has held that “legislative choice[s] [are] not subject t@ocourt
factfinding and may be based on rational speculation unsupported by evidengeérmaédata.”
Beach Commc'ns 508 U.S.at 315. “In areas of social and economic policy, a statutory
classification that neither proceeds along suspect lines nor infringes fen@hmonstitutional
rights must be upheld against equal protection challenge if there is any reasamalglyable
state offacts that could provide a rational basis for the classificatidrat 313.The rationale for
such a deferential standard is that the legislative process will, from time toyigtteimperfect
results, but “[o]nly by faithful adherence to this guidprinciple of judicial review of legislation
is it possible to preserve to the legislative branch its rightful independedcésaability to
function.” Lehnhausen410 U.S.at 365 (citation andinternal quotatios omitted).“[T]he Equal

Protection Clausallows the States wide latitude, and the Constitution presumes that even
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improvident decisions will eventually be rectified by the democraticgsses.City of Cleburne

473 U.S. at 44(citation omitted). Nevertheless, the rational basis test is ntibathless” one,
Mathews v. Lucast27 U.S. 495, 510 (1976), and it‘'tke function of courts. . to determine in
each case whether circumstances vindicate the challenged regulation as a easentdh of
governmental authority or condemn it as arbitrary or discriminatdigbbbia v.New York 291

U.S. 502, 536 (1934).

Here, Plamtiffs do nd contest that protecting the public framx offenses is @ompelling
governmerdl interest, instead theghallengewhether the classifications at issue are rationally
related to that interesin support of these arguments, Plaintifiéice againcite b numerous
scientific studiesthat theydo notidentify by name or attach to their Complaint. As discussed
above, because the Court has had no opportunity to reviewdtuebes,seeW. Pa. Allegheny
Health Sys., In¢.627 F.3dat 97 n. 6,the Court finds that Rintiffs’ allegationsof fact made in
relianceon these studiesannotsupport the plausibility of their claims. Without these scientific
studies, Plaintiffs have no other support tleeir arguments that thetate haso rational ksis
upon which to make the classifications at isstensequently, the Amended Statute is presumed
to bevalid under the Equal Protection Clauge. such, decline toaddress Plaintiffs’ arguments
that the State’s distinctionsbetween sex offenders and other classes of offenders, as well as those
sex offenders who were found compulsive and repetitive and those who werean@not
reasonablyelated to protecting the public based on the alleged studies and their stagistiltal r
However, even ithe Court were to consider those arguments, Plaintiffs’ allegations in thid rega
suffer the same infirmities as those found in the substantive due process asalyss
Accordingly, Plaintiffs’ claims that the Amended Statute violates the Equal ®iateClausealo

not survive review undeRule 12(b)(6). Because the Amended Statute on its faceschot
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discriminate against igtate sex offenders, and because Plaintdfisal adequately allege that the
Stateintentionally discriminated against-gtate seoffenders, they @ not sufficiently state a
claim ofequal protection violation a-visthis classAdditionally, Plaintiffshave failed to allege
thatthe Amended Statute is naationallyrelated to théegitimate anccompelling ate interest of
protecting the public. Thus, I dismiss Counts 4 and 5 of Plaintiffs’ Complaint.

c. ClaimsBrought on Behalf of Minor Plaintiffs

Plaintiffs bringtwo separatelaims on behalf of Minor Piatiffs: denial of substantive due
processand denial of equal protectiofenerally, Plaintiffsallegethat if their information is
published tothe NJSOIR private parties will attack and harass Minor Plaintiffstentially
causing significant physical and psychological trauRlaintiffs argue that because such attacks
impinge Minor Plaintiffs’rightsto privacy and t@ssociate, and because such attacks result from
Plaintiffs’ listing on the NJSOIR pursuant to the Amended Statute, the law violates the
Substantive Due Process and Equal Protection Clauses of the Fourteenth Amendment.

However, as discussetliprg the State cannot be held responsible for the independent
action of private individualsSee Blum457 U.S.at 1004. Because Plaintiffs do not sufficiently
allege that thé&tateactively coerced or encouraged private party attacks and harassnsert of
offenders as a matter of laythe State is1otresponsible for the actions of these private parties.
Likewise, nowhere in the Complainb dPlaintiffs allege that the Statedwactively coerced or
encouragedttacks and harassmentioé children of sex offendefBherefore, suchllegedattacks
and harassmenwhile abhorrentcannot be considered state action for the sake of Minor Pldintiffs
claims. Moreover, there are no allegations tht#te Amended Statutalirectly affecé Minor
Plaintiffs’ constitutional rightsindeed, on a claim of violation of substantive due process, if the

law at issue does not implicate a plaintiff's fundamental constitutional rigfi@szourtmerely
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analyzeswhetherit is rationally related to a legitimate governnannterest. Washngton v.
Glucksberg 521 U.S. 702, 728 (199 Mlere,at minimum,the State has kegitimateinterest in
protecting the public from recidivist sex offenders, and publishing the informatior offeaders

to the NJSOIRis rationally related to achieving that governmental interest. Therefore, the
Amended Statute does not violate Minor Plaintifights under the Substantive Due Process
Clause.

Plaintiffs dso argue thatin violation of the Equal Protection Clayiee Amended Statute
unconstitutionally discriminates agairmstildren of sex offenders, becauspribritizes protecting
potential child victimsof sexual assault over protectifdinor Plaintiffs from attacks and
harassment by private partiddaintiffs’ argument however,relieson a false dichotomyThe
Amended Statute does not discriminate among various classes of chiidesd, at no point does
the Amended Statute imposeydyurdens on the children of sex offenders, or classify them in any
way. Rather,the Amended Statutgrotects all children equally from potential sexual assault by
providing their guardians with information about convicted sex offenders in New Jersey
N.J.S.A.2C:7-12.The minor children of sex offenders are also protected by the Amended Statute,
asit can provide information to their guardians about other convicted sex offenders with whic
they might have contadtven ifl construe Plaintiffs’ claim to bene of disproportionate impact
against the children of sex offendeRaintiffs have nb alleged that the State intendéal
discriminate against this clageed26 U.Sat242.Therdore, Plaintiffs havéailed to state claim
under the Equal Protection Clause on behalf of Minor Plaintiffs for which religfomaranted.
Thus,l dismiss Count 6, Minor Plaintiffequal protection claims, and alibstantive due process

claims made on behalf of these parties in CourasdL2.Additionally, because | have dismissed
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all of Minor Plaintiffs’ claims, | will also deny Plaintiffs’ application to appgambd bonocounsel
on behalf oMinor Plaintiffs as moot.

d. Appointment of Pro Bono Coundet Plaintiffs

Plaintiffs have appéd, pursuant to 28 U.S.& 1915(e)(1),for the appointment opro
bonocounsebn their behalfAt the outset, | note thatail litigant does nohavea constitutional
or statutory right to appointed counddontgomery v. PinchaR94 F.3d 492, 49&d Cir.2002)
(citing Parham v. Johnsqrl26 F.3d 454, 45&7 (3d Cir.1997)).However, he Court has broad
discretion, under 28 U.S.C.1815, to appoinpro bonocounsel to represent indigent litigants,
Parham 126 F.3dat 456-57, and may grant a properly filed application for appointmeptof
bonocounsel if the plaintiff's claims have some “arguable merit in fact and Takron v. Grace
6 F.3d 147, 155 (3d Cir. 1993 addition, in order to appoimpro bonocounsel, the Courhust
consider the following neexhaustive list of Tabrori factors:1) the plaintiff's ability to present
his or her own case) the difficulty of the particular legal issue3)the degree to which factual
investigation will be necessary and the abilitytloé plaintiff to pursue investigatiort) the
plaintiff's capacity to retain counsel on his or her own bebathe extent to which a case is likely
to turn on credibility determinations, arg);whether the case will require testimony from expert
witneses.Montgomery 294 F.3dat 499 (citing Tabron 6 F.3dat 155-57);see alsdParham 126
F.3d at 461 (“TheTabron factors will ensure that courts do not appoint counsel to frivolous
cases.”)“[W]here a plaintiff's case appears to have merit and most of the aforemenaotead f
have been met, courts should make every attempt to obtain coltedldm 126 F.3d at 461
However,pro bonoattorney time is a precious commaodity, and thus calntsild exercise care in

appointing counseMontgomery 294 F.3d at 499.
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First, the Court must determine whether Plaintiffs’ claims have some merit isrfdietw.
Tabron 6 F.3dat 155.TheCourt’sdiscussiorof Plaintiffs claimsin the context ofhis substantive
motion to dismisdhas established thatssuming Plaintiffs’ allegations are true, some of their
claims have merit in fact and labmportantly, Plaintiffs seek to bring these claims on behalf of
class members similarly situate@herefore, wkn determining whether counsel should be
appointed, the Court must bear in mind this fact.

As to the firstTabron factor, a plaintiff's ability to present his own case is the most
significant factorMontgomery 294 F.3d at 501. To determine whether a plaintiffthesability,

a court examines hieducation, literacy, prior work experience, and prior litigation experj@sce
well as hisability to understand Englishd. Additionally, a court willexamine whether plaintiff
has access to “necessary resources like a typewriter, photocopier, telephone, gndecdm
Parham 126 F.3d at 45%ere, Plaintiffs appear to be fluent in English, but the full extent of
Plaintiffs education, prior work experience, and prior litigation experience is unkritlaintiff
Z.R. has allegedhat he issmployed as an IT specialist and garte paralegala position which
doesnot require any minimum levef education or trainingh New JerseyCompl. 130, seeN.J.
Rules Prof'l Conduct R. 5.laintiff L.A. has stated that he is “pursuing his education so as to
enable him to start his own business.” Comgdl7In the Court’s viewPlaintiffs have adequately
representedhemselves byproperly fiing their Complaint as well asfiling their briefs in
opposition oDefendant’smotion to dismissHowever, the Court must not only consider whether
Plaintiffs canadequately represent themseluas; Court must also take into account that Plaintiffs
seek to bring their claims on behalf of a putatiless. Importantly,”[p] ro seplaintiffs are not
favored as representative parties in a class action, as they generally carasainiegnd protect

the interests of the class fairly and adequatélahn v.United Sates 269 F. Supp. 2d 537, 547
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(D.N.J. D03); see also Caputo v. Fauye800 F.Supp. 168, 170 (D.N.1992),affd, 995 F.2d
216 (3d Cir.1993). Therefore, becaugdaintiffs arepro selitigants who do not appear to have
formal training in the lawtheywill not be able to represent the interest€#ss Aand maintain
this suit as a class actidBee Cahn269 F. Supp. 2d at 54Krebs v. Rutgers/97 F. Supp. 1246,
1261 (D.N.J.1992) (denying class certification foro se plaintiffs without sufficient legal
education). Thus, the firsEkabronfactor weighs in favor of appointirgro bonocounsel.

Secondwhere legal issues involvedatase are compleXit will often best serve the ends
of justice to have both sides of a difficult legal issue presented by thossdtrailegal analysis.”
Tabron 6 F.3d at 156 (citation omitted].here is no doubt thahis case involves complex
guestions of constitutiohéaw thatwould be very difficultfor anypro se plaintiffwithout formal
legal trainingto competently litigateThus, it would be in the interests of justice to appointca
bonocounsel.

Third, in examiningthe degree to whiclactual investigation will be required and the
ability of the plaintiff to pursue such investigation, the court analyzethehkis claims are likely
to “require extensive discovery and compliance with complex discovery rules.Here,
Plaintiffs’ suriving procedural due process claims do not appear to require extensive discovery
or involve complex discovery rules, as they seem to turn primarilyhat procedures the State
has instituted to determine whether an individual sex offender's conduct is compausive
repetitive.And, those questions are primarily legal in natti@wever, it is not known at this time
whether extensive factual discovery would be neces$ans,this Tabronfactoris neutral.

Fourth,if counsel is easily attainable and atfable by the litigant, but the plaintiff simply
has made no effort to retain an attorney, then the court should not gmpdaainocounselld. at

157 n. 5. Moreover28 U.S.C.81915(e)(1) only allows the court to appopnd bonocounsel to
39



represent litigants who are “unable to afford counsz8.U.S.C.8 1915(e)(1)Here, however,
Plaintiffs have representdatiat they have asked several attorneys to represent them in this matter
pro bonqg buttheseattorneysdeclined due to theomplex nature of the cadels.” Apd. for Pro
Bono CounselAdditionally, Plaintiffs have submitted financial affidavits indicating that they
cannot afford to retain counsel. Judge Pisareviouslyanalyzed these financial affidavits and
deniedPlaintiffs’ applications to proceeth forma pauperis based on theleterminationthat
Plaintiffs were cpable of paying their filing fee®onetheless, on the basis of the same affidavits

| find that Plaintiffs’ income arenot sufficient to retain cous§ as the cost of retainingpunsel

will be significantly greater thatme filing fees.ndeed, the Court has the discretion to determine
at any time whether Plaintiffsualify as indigentSege.g. Bondarenko v. Hackensack Univ. Med.
Ctr., No. CIV.A.07-3753(PGS), 2009 WL 2905373, at *4 (D.N.J. Sept. 4, 2009) (finding that
plaintiff could not afford to retain counselespite the fact that plaintiff had not applied to proceed
in forma pauperiy Allebach v. CathelNo. CIV.A. 065005 (JAG),2007 WL 446640at *1-2
(D.N.J. Feb. 7, 2007) (applying th@bronfactors to an application f@ro bonocounsel, despite

the fact that plaintiff had not applied to proceéedorma pauperis Moreover, Plaintiffhavenot

been able to retain counsetlespite undertaking efforts to do Jherefore, the fourtiabron
factor weighs in favor of appointingo bonocounsel.

As to thefifth andsixth factors, the court examines whether the case is solely a “swearing
contest” andvhether the case requires expert testim&ayham 126 F.3d at 46Here the case
does not seem likely to turn on credibility determinations. At this juncture, howievemot
known whether experts may be necessarylaintiffs’ procedural due prossclaims. Thus, the

fifth factor desnot weighin favor of appointingpro bonocounsel and the sixth factor is neutral.
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In sum,at leasthree of the sixabronfactors, including the most significant factor, weigh
in favor of appointment of couns@ecause Plaintiffs bring this suit as a class action, and do not
appear to have any formal legal training, tivejl not be able to adequately represent both
themselves and Class Koreover, the legal questions at issue in this case are complex, such that
the interests of justice would be best served by appointing counsel. Additionalhyiffislaiave
made a good faith effort to retain counsel, but have been unable to do so. And finaliguthe C
finds that Plaintiffs are unable to affdite cost of retaing counselThereforethe Tabronfactors
weigh in favor of appointingro bonocounselandthe Court willappointan appropriatero bono

counsel to represent Plaintiffs in this matter.
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V. CONCLUSION

Defendant’'s motion to dismiss is granted in part and denied in part. The Court dismisse
Counts 1 and Rlaintiffs’ and Minor Plaintiffs’substantive due process claims, and Coungs 4,
and 6,Plaintiffs’ and Minor Plaintiffs’equal potection claimsHowever, Count 3Plaintiffs’
procedural due process claisurvives. Additionally, Plaintiffs application fopro bonocounsel
to represent Plaintiffs is granted, but Plaintiffs applicatiopforbonocounsel to represent Minor
Plaintiffsis denied as moot

Oncepro bonocounsel is selected, counsel shall have the opportunity to review this Court’s
Opinion and assess whether additional claims should be asaadedhether to rplead any

claims If so, counsel shall be given leave to amend the Complaimtltale those causes of action.

Datal: October 28, 2015

/s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge
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