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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TINA FAGAN and MICHAEL FAGAN,

Plaintiffs,
V. : Civ. Action No.: 14-7013 (FLW)(TJB)
K. SCOTT FISCHER, VERONIKA M. OPINION
FISCHER, BRIAN E. CARROLL, BRUCE:
W. BREITWEISER, FISCHEEF :

INVESTMENT CAPITAL, LLC, BYANA,
LLC, PRIVATE CAPITAL, LLC,
FUNDER, LLC, BOWDER, LLC, :
WEALTH CAPITAL GROUP, LLC, :
DUNBAR BREITWEISER & COMPANY, :
LLP, JOHN/JANE DOES b, fictitious :
individuds to be named after discovery, and
ABC CORPS. 15, fictitious corporate :
entities to be named after discovery,
Defendants. :

WOLFSON, U.S. Chief District Judge

This case arises from a failed business relationship betRlaettiffs Tina Faganand
Michael Fagan (collectivelyPlaintiffs” or “the Fagans”and Defendant K. Scott Fisch@g&cott
Fischer”) Plaintiffsallege that Scott Fischer controlledrious corporate entities, many of which
are defendants in this actiowhich he utilized as vehicles to operate a fraudulent real estate
investment scheme and loan progrdmthat regard, Plaintiffeurtherallege that they were duped
into making debt and equity investments, totaling over $2 million dollars, in the Derbyshire
Project, a real estate developmentject in North Carolina, and entitiessociated with Scott

Fischer. DefendantsScott FischerBowder, LLC (“Bowder”); Byana, LLC(“Byana”); Brian E.
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Carroll; Veronika M. Fischer; Fischer Investment Capitad,! (“FIC”) ; Funder, LLC(“Funder”),
Private Capital, LLC(“Private Capital”) Wealth Capital Group, LLO*Wealth Capital”)
(collectively, “Defendants”powmove forpartialsummary judgment on Counts | (Federal RICO),
Il (conspiracy to violate RICO), Il (Bw JerseyRICO), IV (Violation of Section10(b) of the
Securities’ Exchange Act and Securities Rule-23bv (the New Jersey Uniform Securities Act),
VI (Common Law FaudFraud in the Inducement), VII (Aiding and Abetting Common Law
Fraud), VIII (Equitable Fraud)X (Conversion), X (Unjust Enrichment), XI (Breach of Contract
as toDefendant Scott Fischer onlygndXIV (Breach of Fiduciary Duty) of the Second Amended
Conplaint pursuant td-ederal Rule of Civil Procedure 56-or the reasons set forth below,
Defendantsmotion iSGRANTED IN PART and DENIED IN PART. Summary Judgment is
GRANTED in favor of defendants Veronika Fischer, Bowder, Funder, and Wealth Capital, on all
of the claims against thenand those defendants are dismisf®edn the lawsuit Summary
Judgment iISSRANTED in favor of Defendants Scott Fischer, Brian E. Carroll, Rei@apital,
FIC, and Byana on Counts | (Federal RICO), Il (conspiracy to violate RICO), IlIl (SDRIIV
(Violation of Section 10(b) of the Securities’ Exchange Act and Securities Ruig)18b(the
New Jersey Uniform Securities Act), VIII (Equitable &dg X (Conversion), X (Unjust
Enrichment),and X1V (Breach of Fiduciary Duty).DefendantsScott Fischer, Brian E. Carroll,
Private CapitalFIC, and Byana’'sViotion for Summary Judgment as to Counts VI (Common Law
Fraud/Fraud in the InducemerdahdVIl (Aiding and Abetting Common Law Fraud)DENIED.
Scott Fischer’s Motion for Summary Judgment on Cour{Bx¢ach of Contraciy alsoDENIED,

butthis claimis limited as outlined in thi®pinion.

! Defendant Fischer Investment Capital, Inc. was improperly pled as Defdtisiimer
Investment Capital, LLC.



Factual Background and Procedural History
A. The Creation of Byanaand the Related Fischer Entities

The following facts are not disputed, unlefiserwisenoted. Byana,aDelaware LLGwas
formed by Defendants Scott Fischer and Brian E. Gaenad DanTaylor, a norparty, onAugust
22, 2006. ECF No. 1262, Defendants’ Statement of Material FactS@MF’) {14. Byana was
created for the purpose o&cquifing], develop[ing] and sell[ing] parcels of land located in
Columbus, North Carolina” for the Derbyshire Project. SOWE. Byana is owned by its
members, including Plaintiff Tina Fagan, Defendants Funder and Wealth Capital, andoother
party membersSOMF. 5. Approximatelyone month after creating Byar&gott Fischeformed
Private Capital, another Delaware LLC, to serve as the developer of the Dexbysbject
SOMF. 115. Scott Fischers the managing member of Defendant Private Capital, which is, in
turn, the managing member of ByarBOMF 6. Private Capitald owned by Defendants Funder
and Weiss CapitalSOMF {7. Funder is owned jointly by Scott Fischer and his wife, Veronika
Fischer. SOMF 34.

Throughout September and November 200@& series of transactions, Byana acquired a
total of 181.74 acres of undeveloped lam#lorth Carolina, 133.63 agef which was subjedb
mortgageto be used for the Derbyshirediect. SOMF{111622. Purchasing the properties cost
Byana approximately $2,517,900, which it financed primarily through debt and equity
investments.SOMF 120. From itsinception, Byana was leveraged;arder tofund the initial
land purchasesScott Fischeandseveral Fischer related entities made-imarestbearing loans
to Byana, totaling approximate$l.15million, in or around October 20066OMF 181-83. The
loans do not appear to have béamally documented in a loan agreement, and Plaintiff disputes
thelegitimacyof the loans In November 2006, Byana utilized fundsagfproximately $915,144

which it obtained from investors &xquiretwo additional properties, totaling 48.11 acr8OMF



1184. After procuringthoseproperties, Byanbhorrowed$4 million from Macon Bank to fund land
development and operating costs. SOfA26. The loan from Macon Bank was secured by the
real estate which Byana ownedd. Some of the funds, approximately $900,003.tt@t Scott
Fischer andhe Fischerelatedentitiesloanedto Byana to finance the initial 2006 land purchases
were repaid by Byana in December 200BOMF 1186-87, 94. Theremaining funds due were
reclassifiedrom a loanto a capital contribution by Funder. SOMF {88.

B. The Fagans’investments n Byana and the Related FischeEntities

In 2006, ScottFischer contacted Plaintiffs about potentially investing in the Dentgysh
Project, and subsequentlgent them a confidential investment offering (tHavestment
Offering”), as well as a copy of the Byana Opeig Agreement, and an accredited investor
guestionnairevia email on October 9, 2006. SOMM2324. 26. In the email,Scott Fischer
indicated thatWe haveclosed on the largest parcel [for the project] and have advanced over $1.1
million.” SOMF {24 At the time, the Fagangere purportedly unaware whatottFischer mart
by “advanced” and did not know that it referred to the approximatelystillion in fundswhich
Byanahad receivedrom Scott Fischer anthe Fischerrelated entitiesECF No. 1221, Plaintiffs’
Responive Statement of FactsKHt. Resp. SOMF 125.
The overview portion of the Investment Offering stated, in pertinent part

Private Capital’s investment objective is to acquire the land
and complete the infrastructure necessary to sell the
improved lots. Private Capital is working to find equity
investors to ceanvest in the acquisition and provide
additional equity as needed for the land infrastructure
improvements. This can be achieved orwetaged or un
leveraged basis. Total capital requirements foe t
transaction are approximately $6 million. Initial land costs
are $2.5M with estimated infrastructure costs of $2.5M.
Additional costs will include marketing, selling and
carrying costs. Private Capital has designed both a debt and



equity investment staiure. Upon completion of the
project, the debt investor will receive the return of their
investment plus 12% simple interest. In addition, they will
receive a 5% discount on their choice of lot for each
$100,000 invested (ex. $200,000 investment earns 10%
discount). The equity investor will receive the return of
their investment capital plus 1% of the net profit for each
$100,000 invested (ex. $400,000 investment earns 4% of
net profit).
SOMEF 1129; see alscECF N0120-5 Certification of K. ScotfFischer Cert, Ex. LInvestment

Offering. The Investment Offering also included a disclaimer which provided that the deicume
wasprepared Solely for informational purposéand didnot constitutéall or any partof an offer
or contract” and that

Private Capital LLC strongly recommends first that each

potential investor review the information contained in this

Investment Offering with its accountants, attorneys and tax

advisors. While the information contained herein is from

sources deemed reliable, it has not been independently

verified by Private Capital, LLC nor the owner makes any

representations or warranties, express or implied, with

respect to the information.
SOMEF {33 see alsdnvestment Offering

After reviewing the Byana Operating Agreement and investment matévialsagan

and Scott Fischer had a follow-gpnversation regarding the Derbyshire Project on October 12,
2006. SOMF 148.Plaintiffs assert, and Defendants dispuket prior to investing in thergpject,
Scott Fischer and Brian Carrodl friend of Mr. Fischer’'s and a member of the Development Team
for the Derbyshire Projecassuredrs. Fagarthat her investment would be fully protected from
loss. Plaintiffs aver that they were told that the Derbyshire Project was a “no brainer” as an
investment and that thavestorswould ownthe land “free and clear, debt freeSee ECF No.

1223, Certification of Michael A. Baldassare (“Baldassare CerX) NE Deposition Testimony

of Michael Fagan of Octeer 18, 2017 (V. Fagan Dep.”) 93:®. Plaintiffsalsoclaim that Scott



Fischer represented thattheworstcasescenario “an asteroid lands on [the property], and nothing
happens, and we have to sell the land, we’ll always get our money black.Thereafter, the
Fagans made the decision to invest in the progect on October 31, 200Blrs. Fagan executed
the Byana Operating Agreement, and completed the accredited investor quastioSQVIF
115651. The “Member Representations and Warrantiesttion of the Byana Operating
Agreement included arovisionregarding the thvestmentExperience” of the member which
provides:

undersigned represents that he, she or it (i) has such knowledge and
experience in financial and business matters as to be capable of
evaluating the merits and risks of investment in interest in the
Company and protecting his, her or its own interest in connection
with the investment and has obtained, in his, her or its judgment
sufficient information from the Manager to evaludte merits and

risks of an investment in interests in the Company, (ii) has not relied
in [sic] any representations or warranties of the Company, the
Manager, any Affiliate thereof or any officer, employee or agent of
any of the foregoing with respect teethalue of the interests of the
Company, (iii) has the financial ability to bear the economic risk of
an investment in the Company (including possible loss), has
adequate means for providing for his, hertsrcurrents needs and
personal contingencies and has no need for liquidity with respect to
theinvestment(iv) has determined that the interests in the Company
are suitable for him, her or it and that at this time he, she or it could
bear the economic risk of the investment

Fischer Cert., Ex. B, Byamaperating Agreement (“Byana Operating Agreemefif’).3. The
accredited investoguestionnairealso inquired about the investor's experience amduded
guestions about the investor’'s estimated net worth and taxable income for the nexgear
Fischer Cert. Exhibit M, Accredited Investor Questionnaire (“InvesfQuestionnaird. In
response to the inquiries on the questionndrs, Faganndicatedthat she had “never” invested
in privately placed securities before but, she responded “yég’tlas fact thatshe had “sufficient

knowledge and experiencefinancialand business matters to be able to evaluate the merits and



risks of taxoriented private placement investments, without relying upon the advise [sic] of an
attorney, accountant or other advisor to make a final decisidn.”

Neither Mr. nor Mrs. Fagan consulted with an attorney, tax advisofinancial consultant
regarding their investment or the materials provided to them by Scott FiSsDBH- 54. During
his depositioMr. Fagan indicatethathedid not know the purpose of thevestor Questionnaire
SOMF 166. The Fagangontendin this suitthatthey did not understand the risks of a private
placement investment, or tmepresentationmade in the Investor Questionnaire, and thfae
Investment Offering . . . has express misrepresentations regarding the (i)obwreepropest,

(2) the value of the property, and (3) the debt associated with the progertiRespSOMF. 129
73.

Although Mr. Fagan was heavily involveith the initial discussions with Scott Fischer
regarding the Derbyshire Project, the Investor QuestionhstiseMrs. Fagan as thevestor,and
she was the only ongho sigredthe Byana (peratingAgreement.The parties dispute why Mrs.
Fagan was the sole individual listed on the documents, but nonetheless, it is clslaertiade
two equity investments in Byana, totaling $1,000,000, using\Wwarfundsjn exchange foal0%
membership interest in Byan8 OMF 180, 124 On November 6, 2008/rs. Fagan invested an
initial $300,000 irByana prior to visiting the propertieSOMF {174, 76. Thereafter,lte Fgans
visited North Carolina in November or December@@thd allegedly met with Brian Carrailho
showed them the undeveloped prope®OMF {76; Pl. Resp.SOMF {76. Plaintiffs allege that
during the course of their visit, Brian Carroll “promot[ed] the Derbyshire Praget lowrisk
investment opportunity.” Compl. {8R. After the trip, Mrs. Faganmade another $700,000
investment in Byanald. At the time Mrs. Fagan made both investments, she had not yet made a

determination as to whether the funds would be treated as debt or equitsisaifbrded60 days



to make such an electiorPl. Resp.SOMF. {76. Ultimately, $ie elected to have the investment
treated agquity,andreceived the aforementioned 10% membership interésgana. Pl. Resp.
SOMF176.

In addition toMrs. Fagan’squity investments in ByanRJaintiffs alsomade variouslebt
investmentsn entities associated with Scott Fischén. April 2007, May 2007, and July 2007,
Plaintiffs made threseparate loans of $250,000RIL, totaling$750,000(collectively, the “FIC
PromissoryNotes”) pursuant to various promissory noteSOMF fL00-102;see alsdrischer
Cert., Ex. V, W, C. The loans, together with all accrued interest at a r8t@58f, were to be
repaid by June 30, 2008eptember 30, 2008&nd December 32008, respectivelyld. At the
time the first promissory e was issuedMr. Fagan requested that ddc Fischerpersondly
guarantee the loans, batott Fischerefused SOMF1106-107.

In July and October 2007, Plainsitilso made two loans to Bya(llectively, the “Byana
Notes”) of $250,000each, to be repaid in July and October 2009, with interest payments of 12%
($2,500) to be paid to Plaintiffs on a monthly basis. SOIRL3-116. FIC and Byana botfailed
to repaytheir respective loans on the due datéscordingly, inor around Januar009, Scott
Fischer sought to modify the terms of the FfomissoryNotes and th8yana Promissoriotes
because “there wasn’t much money left, and the sales weren’t happening so they hadiyto modi
them.” SOMF{fL17-18. The Fagans assert, and Defendats$pute, thabcott Fischer and Brian
Carroll reassuredPlaintiffs of the financial health of Byana, Fl@nd the Derbyshir@rojectat
that time. ECF No. 51, Second Amended Complair€@¢mpl.’) 118681. As aresult Plaintiffs
andScottFischer modified thpayment schedule for tigyana and-IC loans by decreasing the
interest paymest which were to be made monthénd extending the maturity date of the loans

through 2010.SOMF 1121. At the time of the loan modificatioMr. Fagan was removed from



the promissory notes, and was not included as a party tedtiéication agreements. SOME23.

On October 6, 201,0Mrs. Fagarreceivedthe final Byana interest checthereafter Byana and

FIC ceased making interest payments and ultimately, defaulted on thAdoand that same time
period,Scott Fischer informed Plaintiffs that Macon Bavks demanding repayment of the $3.8
million developmentoan, and that the bank would foreclose on the properties if the loan was not
repaid SOMF 128. Subsequently, the Derbyshire Project collapsed.

The Fagans conteribdat Scott Fischesnd Brian Carroll made various misrepresentations
to Plaintiffs regarding the nature of the investment, and the liabilities owed by .Byatizer,
although the parties agrdleat Plaintiffs were aware that there woule other investors in the
DerbyshireProject, Plaintiffs contend théhey “were never awanntil it was too late thahere
were other Fischer entity investots. Pl. Resp. SOMF 30. Further, the Fagans disputiee
legitimacyof the transactions between the Fisetedated entities.Pl. Resp.SOMF {{8197.

ConsequentlyPlaintiffs filed the instankawsuit againstDefendants, asserting claims for
violations of state and federB®ackeeer Influenced and Corrupt Organizations Act (“RICQO”)
statutes, conspiring to commit RICO violations, common law fraud, aiding and abettingon
law fraud, equitable fraud, conversion, unjust enrichment, breach of contract, and breach o
fiduciary duty. Defendants now move for summary judgment on various counts.

Il. Standard of Review
Summary judgment is appropriate “if the pleadings, depositions, answers to

interrogatories, and admissions on file, together with the affidavits, if any, tslabvthere is no

2 |n addition to the counts addressed in this OpinRefendantshave movedor summary

judgment on Counts Four and Five. In their Oppositivief, Plaintiff voluntarily agreed to
dismiss those counts PI. Br. at n. 2; Pl. Br. n. 10. Accordingly, summary judgment is granted as
to Counts Four and Five.



genuine issue as to any material fact and that the moving party is entitled tomepudg a matter
of law.” Fed. R. CivP. 56(c).A factual dispute is genuine only if there is “a sufficient evidentiary
basis on which a reasonable jury could find for the mawing party,” and it is material only if it
has the ability to “affect the outcome of the suit under governing ld¢aticher v. County of
Bucks 455 F.3d 418, 423 (3d Cir. 2008ge also Anderson v. Liberty Lobby, |7 U.S. 242,
248 (1986). Disputes over irrelevant or unnecessary facts will not preclude a grant ofasgmm
judgment. Anderson477 U.S. at 248'In considemg a motion for summary judgment, a district
court may not make credibility determinations or engage in any weighing of the evidencd, instea
the nonmoving party’s evidence ‘is to be believed and all justifiable inferences aredtawe in

his favor.” Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson
477 U.S. at 255 see also Matsushita Elec. Indus. Co. v. Zenith Radio C4rp. U.S. 574, 587,
(1986);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002).

The party moving for summary judgment has the initial burden of showing the basis for its
motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)If the moving party will bear the
burden of persuasion at trial, that party must support its motion with credible evidenbat. . . t
would entitle it to a directed verdict if not controverted at triddl’ at 331. On the other hand, if
the burden of persuasion at trial would be on the nonmoving party, the party moving for summary
judgment may satisfy Rule 56’s burden of production by either (1) “submit[ting] atiiven
evidence that negates an essential element of the nonmoving party’s claim” on¢2sttating
“that the nonmoving party’s evidence is insufficient to establish an essentialnelemtne
nonmovingparty’s claim.” Id. Once the movant adequately supports its motion pursuant to Rule
56(c), the burden shifts to the nonmoving party to “go beyond the pleadings and by her own

affidavits, or by the depositions, answers to interrogatories, and admissions on fgjeatdes

10



specific facts showing that there is a genuine issue for tridl.&t 324;see alsdMatsushita 475
U.S. at 586Ridgewood Bd. of Ed. v. Stokldy'2 F.3d 238, 252 (3d Cir. 1999n deciding the
merits of a party’s motion for summajiydgment, the court’s role is not to evaluate the evidence
and decide the truth of the matter, but to determine whether there is a genuine isgak for t
Anderson 477 U.S. at 249. Credibility determinations are the province of the factfirigigr.
Appe BMW, Inc. v. BMW of N. Am., In874 F.2d 1358, 1363 (3d Cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a party fails €0 mak
a showing sufficient to establish the existence of an element essential to tyiatqaae, and on
which that party will bear the burden of proof at triaC&lotex 477 U.S. at 3223. “[A] complete
failure of proof concerning an essential element of the nonmoving party’s cassardgeenders
all other facts immaterial.”ld. at 323;Katz v. Aetna Cas. & Sur. G®72 F.2d 53, 55 (3d Cir.
1992).

[I. Analysis
A. Standing

As an initial matter, the Court must determimeetherMr. Fagan has standing to pursue

the current litigation. This Court has previously expressed concern regarding stamaing,
directedthe Faganso amend their Complaimd “specifically identify who owns each investment,
including the debt investments” in order for the Court to determine who has been injured by
Defendantsalleged actions, and, accordingly, who has standing to sue for the alleged injuries.
SeeECF No. 46, January MTD Opinion at 3 n.2.

In a footnote in the brief in support of thenotionfor summary judgment, Defendants contend
thatMr. Fagan lacks standyrto bring this action becau&he funds at issue were Tina Fagan'’s,
who also is the only Plaintiff that executed the accredited investor questionnatteeaByiana

Operating Agreementccordingly, although the action was brought by both Tina Fagan and

11



Michael Fagan, the purportedly harmed party in interest is Tina Fadaef’ Br. at 2 n. 1.
Plaintiffs did not address Defendants’ standing argument in their oppolsriafn

“[T]he plaintiff bears the burden of establishing the elements of standing, and each element
must be supported in the same way as any other matter on which the plaintiff beardeheobur
proof, i.e., with the manner and degree of evidence required at thessuecstages of the
litigation.” Ballentine v. United State486 F.3d 806, 810 (3d Cir. 2007). Federal Rule of Civil
Procedure 12(b)(1) provides for the dismissal of a complaint for lack of standing. Fed. R. Ci
12(b)(1). Article Il of the Constittion limits the jurisdiction of federal courts to “Cases” and
“Controversies.”Lance v. Coffman549 U.S. 437, 439 (2007ndeed, “[s]tanding to sue is a
doctrine rooted in the traditional understanding of a case or controv8gykéo, Inc. v. Robins
136 S. Ct. 1540, 1547 (2016)The standing inquiry ... focuse[s] on whether the party invoking
jurisdiction had the requisite stake in the outcome when the suit was @edstitution Party of
Pa. v. Aichelg757 F.3d 347, 360 (3d Cir. 2014) (quotDavis v. FEG 554 U.S. 724, 734 (2008)
(alterations original).

To show standing, a plaintiff must establish: “(1) an injuryact, (2) a sufficient causal
connection between the injury and the conduct complained of, and (3) a likelihood that the injury
will be redressed by a favorable decisionre Nickelodeon Consumer Privacy Liti§27 F.3d
262, 272 (3d Cir. 2016) (quotirignkelman v. Nat'l Football Leagu&10 F.3d 187, 193 (3d Cir.
2016))internal quotation markand citations omitted)To allege injury-in-fact, “a plaintiff must
claim the invasion of a concrete and particularized legally protected intesaking in harm that
is actual or imminent, not conjectural or hypotheticaNickelodeon827 F.3d at 272 (quoting

Finkelman 810 F.3d at 193 (internal quotatiorarksomitted.

12



Mr. Fagan has failed to show that In&s a legally protected interest” implicated in the
funds at issue, arntiereforedoes not have standing to pursue the instant litigation. At the outset
of this lawsuit, Plaintiffs alleged that they “collectively suffere[ed] losses in an amounastt le
$2,000,000.” Compl.®p. However, at this stage, it is undisputed that the funds invested in Byana
belonged solelyo Mrs. Fagan,and thus, were not marital propertgeeSOMF 124. At her
deposition, Mrs. Fagan explained that she and her husbeaxchedn understanding togethen a
agreementthat we wanted to invest . . . withd@c’ Fischer Cert., Ex. E, Depositiaf Tina
Fagan(“T. Fagan Dep.”26:17-22. Accordingo Mrs. Fagan, it was her understanding gt
and her husbanthiadethe investment in Byana jointly: “I think we just put it under my name, but
it was . . . togther.” Id. 27:6-11. However, she clarifi@ that the money utilized fohe
investmentsyhich came from a prior marriageelongedsolely to her.Ild. 26:17-22 Although
Mrs. Fagan believed that she and her husband were joint investors in Byana, Mrs. Fagan, alone,
signed thelnvestmentQuestionnaire and the Byana Operating Agreemamd, as such, Mrs.
Fagan- not Mr. Fagan hasan interest in Byana.

Similarly, Mr. Faganhas no interest in the Byana and F@mis®ry notes. The initial
promissory notes were payable to “Mike and/or Tina Faghowever,when the loans were
modified in 2009, Mr. Faganrequested to be removed from promissory not8©®MF 123.
Consequentlyhe was omitted from the loan modificat@greementsld. Although the FIC Loan
Modification Agreementiststhe “lenders” as “Mike & Tina Fagan” and provides a signature line
for each of them, only Mrs. Fagan signed the docunteegFischer Cert, Exs. BB, C(rurther,
the Byand.oan Modificdion Agreement lig“Tina Fagan” aghe lender and shalone,signed
the documentsld. Accordingly, Mr. Fagan is not a party to any of the contrath® promissory

notes and the Byana Operating Agreemeat issue in this litigationlt is axiomatic that “p|ne

13



who is not a party to a contract has no status to sue upon it if he be a person with whom the
contracting parties never meant to come into contractual relatior@sayn Fabrics Corp. v. Assur.
Co, 10 A.2d 750, 75253 (N.J.1940) Accordingly, Mr. Faganlacks standingo participate in

this lawsuit,andhe is dismissed as a plafht®
B. Choice of Law
The parties disagree regarding which state’s law governs the state law fraawréactdof
contract claims. Defendantontend that under the terms of the Byana Operating Agredhisnt,
matter isgovernedoy Delaware law. The operatingr@ement provides:
THIS AGREEMENT IS GOVERNED BY AND SHALL BE
CONSTRUED IN ACCORDANCE WITH THE LAW OF THE STATE
OF DELAWARE EXCLUDING ANY CONFLICT OF LAW RULES OR
PRINCIPLE THAT MIGHT REFER THE GOVERNANCE OR THE
CONSTRUCTION OF THIS AGREEMENT TO THE LAW OF
ANOTHER JURISDICTION ALL ACTIONS BROUGHT TO
INTERPRET OR ENFORCE THIS PROVISION SHALL BE BROUGHT
IN THE COURTS LOCATED IN THE STATE OF DELAWARE, AND
THE PARTIES HERETO AGREE TO WAIVE ANY CLAIM BASED
ON LACK OF PERSONAL JURISDITION, INAPPROPRIATE VENUE
OR FORUM NONCONVEINES
Operating Agreement, Section 10.6In a federal question case,dsstrict court entertaining
pendent state claims should follow the choice of law rules of the forum stw&&Kel v. Tower
Semicoductor Ltd, 183 F.R.D. 377, 400 (D.N.J. 1998T.he choiceof-law rules of the forum
state govern “which body of substantive law to apply to a contract provision, even wbeteaat
contains a choice-daw clause.Collins v. Mary Kay, InG.874 F.3d 176, 183 (3d Cir. 2017n

New Jersey, “effect [is given] to contracting parties' private choice of lauses unless they

conflict with New Jersey public policyGeneral Motors Corp. v. New A.C. Chevrolet, JiR63

3 As Mr. Fagan has been dismissed from the lawsuit, the remainder of this Opithi@iewito
Mrs. Fagan as the sole plaintiff.

14



F.3d 296, 331 n.21 (3d Cir. 2001) (citihgstructional Sys., Inc. v. Computer Curriculum Corp.
614 A.2d 124, 133 (N.J. 1992)).

However, whether a choice of law provisimna contract alsgoverns the partieson-
contractual claims, such as tort amaud claims, turns on the breadth of the provisiSee e.g
Sullivan v. Sovereign Bancorp In83 F. App’x 640, 642 (3d Cir. 2002)(explaining thdttere an
agreemens choice of law provision is “broad and-alhicompassing,” the provision “encompasses
all tort claims that may arise from the [agreementPip v. Hertz Equip. Rental CoraNo. 06
3830, 2008 WL 5218267, at *5 (D.N.J. Dec. 11, 2008hgice of law clauses that use the
language ‘governed and construed by,’ . . . are considered to be broad capturing bothazwhtract
tort claims, particularly tort claims that relate to the contr&gst.contrast, choice of law clauses
that use narrower language such as ‘construed under’ are sometimes limitedsitt ctaitns and
generally do not apply t@it claims that arise independent of the contrgdd®mmick v. Cellco
P'ship No. CIV.A. 062163, 2010 WL 3636216, at *3 (D.N.J. Sept. 8, 2010)(finding that
contracts choice of law provision wasufficiently broad to govern fraud claims where contract
provided that it was “governed by” New Jersey law, and fraud claims shared the sarafasis
as breach of contract claims™ere, the relevant question is whether the choice of law provision
in the ByanaOperating AgreemergncompasseBlaintiff’s nonrcontractual claims.The Court
finds that itdoes not.

In Black Box Corp. v. Markhan127 F App'x. 22 (3d Cir. 2005), a merger agreement
between the parties contained a choice of law provision, which stated the agreeitherg “w
governed by, and construed and enforced in accordance with, the laws of the Comrhariwealt
Pennsylvania.”ld. at 23 n.1.The Third Circuit foundhat the language utilizedas “narrowly

drafted to encompass only the underlying merger agreement itself, and not necisssanityre
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relationship between [the parties]ltl. at 25. Similarly, the choice of law provision at issue in
this case is also narrowly drafted apobvidesthat the agreemenshall be governed by and
construed in accordance with Delaware law, and doepurport tacoverissues beyond tHeur
cornerof the agreementThe areement’s choice of law provision, by its plain terms, clearly only
applies to actions brought to interpret or enforce the operating agredneeimstant case is not
such a sui Indeed,Plaintiff hasnot allegeda breach of theByanaOperating Agreemefit or
alleged any claims which stardirectly from the operatinggaeementitself. Rather,Plaintiff’'s
lawsuit involves RICO and tort claims whide not require interpreting the terms of the contract
and, as such, the claims fall outside the scope of the Byana Operating AgreEmisntthe
contractual choicef law-provision does not control.

Because the choice of law provision does not govern the instant matter, the Court turns to
New Jersey’s choice of law ruleéJnder thoseules the Court must determine whether there is
an actual conflict between the relevant laws of New Jersey and those of the otherissaie at
(here, Delaware)P.V. ex rel. T.V. v. Camp Jayc&&2 A.2d 453, 460 (N.2008) Lebegern v.
Forman,471 F.3d 424, 430 (3d Ci2006). If there is not an actual conflict, the inquagds and
New Jersey law must be applidd. In the event a conflict exists, the court must determine which
state’s law has the “most significant relationship” to the claim at iSamap Jayceed62 A.2d at

455, This test is applied “on an issbg-issue basis” and “is qualitative, not quantitativiel.” at

4 Although Count XI of Plaintiff's Second Amended Complaint is a breach of contraet, cla
Plaintiff alleges breaches of the Byana and FIC Promissory Notes. Those claims@omioom

the Byana Operating Agreentemand, accordingly, they are not governed by the choice of law
provision in theByanaOperating Agreement. The Byana and FIC Promissory Notes each contain
their own choice of law provisions which provide for the application of Delaware ant Nort
Carolinalaw, respectively. Neither party has suggested that those choice of law provisioms gover
the noneontractual claims in this litigation.
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460. In this case, Defendants havet alleged that there @&y conflict between New Jersey law

and Delaware law regarding the common law claims, and therefore, New Jersey lagPappli

C. RICO violations
1. The Federal RICO claims

Plaintiff assertsviolations of 18 U.S.C.81962(c) and (d) the Federal RICO Act.
Defendants contend that PlaintffFederal RICO claims are barred by the Private Securities
Litigation Reform Act (PSLRA)because the alleged acts of wire fraud and mail fraRthintiff's
Second AendedComplaint are essentially securities fraud clairdef. Br. at 6. Plaintiff des
not challenge Defendantsontention that the PSLRA preludes RICO claims premised on acts of
wire fraud which would otherwise be actionable as securities frRather Plaintiff argues that
neither the debt nor equity investments constituted secure®Br. at 815. Furthe, Plaintiff
notesthat Defendants had ample opportunity to raise this legal issue, and their delay in doing so
is indicative of bad faith. PI. Br. at £3.

In 1995, Congressnacted the PSLRA whicamendedhe RICO statute to eliminate
securities fraud as a predicate act for a RICO clatathews v. Kidder, Peabody & C461 F.3d
156, 157 (3d Cir. 1998)The amended language of the RICO Act explicitly states:

Any person injured in his business or property by reason of a
violation of section 1962 of ith chapter may sue therefor in any
appropriate United States district court and shall recover threefold

the damages he sustains and the cost of the suit, including a
reasonable attorney’s feexcept that no person may rely upon any

5> Both Plaintiff and Defendants acknowledge that there is no difference betweeleiew and
Delaware law regardg fraud or the other state law claims. Defendants’ reply brief relies on both
Delaware and New Jersey law in support of its arguments as to those SaemgeneralfeCF

No. 123, Defendants’ Reply Brief (“Def. Reply Br.”)

® As an initial matter, the Court rejects Plaintiff's argument that Defendants’ altégjay in
raising this issue is indicative of bad faith or otherwise undercuts thesmoéribefendants’
position. The determination as to whether an LLC interest aadsoomissory note constitutes a
security is both legally and factually complex, and is the appropriate purview of a summar
judgment motion, after Plaintiff has had the benefit of discovery.
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conduct that would havieeen actionable as fraud in the purchase
or sale of securities to establish a violation of section 1962

18 U.S.C. 8§ 1964(c) (emphasis added).

Furthermore, lte amended statute prevents a plaintiff from artfully “pleading mail fraud,
wire fraud and bank fraud as predicate offenses in a civil RICO actionabtitict giving rise to
those predicate offenses amounts to securities frdBmld Eagle Area Sch. Dist. v. Keystone.Fin
Inc., 189 F.3d 321, 330 (3d Cir. 1999)o determine whether particular conduct may serve as the
basis for a RICO predicate offense, a court must analyze “whether the cpledlias predicate
offenses is ‘actionable’ as securities frautt” at 330.

Accordingly, the threshold question, is whethes. Fagais 10% membeship interest in
Byana and the debt investments in Byana and FIC constitute seaumiiesstheExchangeAct.

If boththe equity and debt investments constitute securities, then the RICO actionudgutdwny}
the PSLRA.Section 3(a)(10) of th&ecuritiesExchange Actof 1934 defines a “security” as
follows:

any note, stock, treasury stock, security future, sechased swap,
bond, debenture, certificate of interest or participation in any profit
sharing agreement or in any oil, gas, or other mineral royalty or
lease, any collater@fust certificate, preorganization certificate or
subscription, transferable share, investment contract, votisy
certificate, certificate of deposit for a security, any put, call, straddle,
option, or privilege on any security, certificate of deposit, or group
or index of securities (including any interest therein or based on the
value thereof), or any put, call, straddle, option, or privilege entered
into on a national securities exchange relating to foreign currency,
or in general, any instrument commonly known as a “security”; or
any certificate of interest or participation in, temporary or interim
certificate for, receipt for, or warrant or right to subscribe to or
purchase, any of the foregoing; but shall not incluideency or any
note, draft, bill of exchange, or banker's acceptance which has a
maturity at the time of issuance of not exceeding nine months,
exclusive of days of grace, or any renewal thereof the maturity of
which is likewise limited.

18



15 U.S.C. § 78¢(10).

a) TheHowey Test

Although an LLC membership interest is not explicitly includethenSecurities Exchange
Act’s definition of a security, courts routinely consider ghessibility that LLC membership
interests may be considered an “investment contraégee e.g.Wen v. Willis 117 F. Supp. 3d
673, 685 (E.D. Pa. 201®)talyzingwhether LLC membership interest constituted an “investment
contract”); Sync Labs LLC v. Fusion MfgNo. 1103671, 2014 WL 37124, at *4 (D.N.J. Jan. 6,
2014) (analyzing whether LLC interest constituted either an “investment crrdstock”). In
S.E.C. v. W.J. Howagyompany,. the Supreme Court determined that an investment instrument is
an “investmentantract,” and therefore subject to securities laws, if it involves: (1) “arsiment
of money,” (2) “in a common enterprise,” (3) “with profits to come solely from the effuirt
others.” 328 U.S. 293, 301 (1946gealsoSteinhardt Grp. Inc. v. Citicey 126 F.3d 144, 151 (3d
Cir. 1997) TheHoweytest is dflexible rather than a static principle, one that is capable of
adaptation to meet the countless and variable schemes devised by those who seek the use of
money of others on the promise of profit¢fowey 328U.S.at 299.

Here, Mrs. Faganindisputably invested $1 million in Byana, which constitutes an
investment of money, satisfying the first prong of iteveytest. 328 U.S. at 301SOMF. 74.
The second prong of theoweytest can be established by showing “horizontal commonality,”
which “is characterized by a pooling of investors’ contributions and distribution of protits a
losses on a proata basis among investorsS'E.C. v. Infinity Grp. Co212 F.3d 180, 1888 (3d
Cir. 2000) (internal quotation marks omitted) (quotBtginhardt 126 F.3d at 151)Plaintiff does
not dispute thaherinvestment in Byana was characterized by horizontal commonatiteed,

Mrs. Fagan’s funds were pooled with that of other invesio Byana angheshared in both the
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profits and losses of the entity pursuant to hefrrpta 10% equity interest in Byan8OMF 184,
93. Thus, there is no genuirtdsputeof materialfact as to whethekrs. Fagan’s funds were
invested “in a common enterprisetfowey 328 U.S. at 301.

The third prong of thedoweytest looks to*whetherthe purchaser be attracted to the
investment by the prospect of a profit on the investment rather than a desire to use or demsume t
item purchasedl Steinhardt 126 F.3dat152. In applying théhird Howeyfactor in the context
of LLCs and partnerships, courts in tleiscuit look at “whether the investor has meaningfully
participated in the management of the [entityyvhich it has invested such that it has more than
minimal control over the investment’s performaficll. at 153;Rossi v. Quarmley604 F. App'x
171, 173 (3d Cir. 2015Wen 117 F. Supp. 3dt 685, Great Lakes Chemical Corp. v. Monsanto
Co., %6 F.Supp.2d 376 (D. Del. 2000) Courtsconsider “the transaction as a whole, considering
the arrangements the parties made for the operation of the investment vebiidir ito determine
who exercised control in generating profits for the vehic&g&inhardt 126 F.3d at 153Further,
courts “consideboth the facts of the relationship and the text of the agreements governing the
transaction.”Rossj 604 F. App'x at 173-74.

In Steinhardt Group the plaintiff, an investment firm, held a 98.79% intenest limited
partnership that was formed to create an investment vehicle for issuing debt and equtigse
to investors. Id. at 145-46. The Third Circuit affirmed the district court's dismissdlthe
plaintiff's complaint, which alleged violations of fedesaicuritiedaw, finding that the plaintifé
investment in a limited partnership did not constitute an “investment contdactdt 145. The
Third Circuit explained thathe plaintiff could not“be deemed a passive int@sunderHowey
and its progeny because it had retained certain rights and powers giving it control over its

investment.ld. at 145. Looking to the terms of the partnership agreement, the Third Circuit held
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that it was irrelevant whether notthe plaintiff actuallyexercised its rights, because the relevant
inquiry was what “legal rights and powers [were] enjoyed by the invedthr.lquotingGoodwin

730 F.2d at 107)The court explained that “the rights and powers assigned to Steinhardt under the
[Limited Partnership Agreement],” whiautlined the powers of the partners, “were not nominal,
but rather were significant and, thus, directly affected the profits it rectiwe the Partnership.”

Id. at 155. Accordingly, Steinhardt was not a passive investor and the partnership was not an
investment contract under federal securities lav.at 154.

Similarly, in Great Lakes Chemical Coopation, the district court considered whether a
membership interest inld_C constituted an invésent contract under federal securities |86.

F. Supp. 2dat 39192. Thecourt explained thdtto determine whether a member's profits are to
come solely from the efforts of others, it is necessary to consider the structbeepatrticular
LLC at issue, as provided in its operating agreemddt. There, the members retained the power
to remove the manager and dissolve the LUG. Thus, thecourt concluded that although the
members had no authority to directly manage the entity's business, the plaohtiéthmed
significant powers that directly affected the profits it received fromLib@, precluding the
membership interest from being a security.

Here, Mrs. Fagan did not exercise meaningful control over Byana and theatly
anticipatecthat her profits would be derived from the effort of othershe Investment Offering
offeredinvestors, such aslrs. Faga, the opportunity to contribute money to Byana to develop
residences, which would be managed and sold by tBri@apital. The Investnent Offering
includes adescription of the “Developmeitieam” for theDerbyshire Project anemphasizes the
team membetsextensive finance and real estate experiedatably, Plaintiff did not have the

ability to develop the propertielserself andshe waslearly relying on the experience Bfivate
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Capital's Developmenteam, which included both Scott Fischer and Brian Cairadividuals
experienced with professional management of real estate prdjentspuilding and financing,

to manage thproject Plaintiff and her husbangrofessedly, did not understand manyhaf terms

of the Investment Offering or tieyanaOperating Agreement, thgsecould not have anticipated
meaningfulparticipationin the Derbyshire ProjectSOMF {59, 6&7, 70. Furthermore, eveit
Plaintiff had the relevant experience to activedytigipate in the management of the projsbe

did not have the authority to do s®he ByanaDperating Agreeent designated Private Capital

as Byana’s managemnd vestedn it “sole and exclusive direction and control” Byang in
addition to a variety obtherenumerated powersSeeOperating Agreement, Section 4.1. None
of theother LLCmembers, including k. Fagan, were agents of the company or had the authority
to act orByana’sbehalf.ld. Unlike in SteinhardtandGreat LakesPlaintiff was a passive investor
whodid not have the ability to exercise meaningful control over the Bl&ntiff wascompletely
dependent on Defendants to seek investors, manage the invested funds, and develop the subject
properties.C.f. Wen 117 F. Supp. 3d at 68 (holding that LLC membership interest was not a
security where plaintiff was one of the two memb&nagers of the LLC, had the ability to bind
the LLC to a contract, and the majority of the LL@asinesgelatedtransactions required
Plaintiff's consent). Further, Plaintiff had no ability to effect any change on the structure or
existence of theLC itself.

NeverthelessPlaintiff argueghat there is a genuirtisputeof materialfact as to whether
she anticipatedthat the profits fom the investment were “to come solely from the efforts of
others, because the Fagaassisted Scott Fischigrattempting to locate potential néandergfor
the DerbyshireProject after the Macon Bank loasamedue. PIl. Br. at 18. Thus, inPlaintiff's

view, because shiok on duties on behalf of the company, she was not a passive investor

22



However, the Third Circuit has held that “an investment contract can exist whensdhtor is
required to perform some duties, as long as tlmeynaminal or limited and would have ‘little
direct effect upon receipt by the participant of the benefits promised by the promoténs.’V.
City Investing Cq.487 F.2d 689, 692 (3d Cir. 1973) (quoting Sec. & Exch. Comm’n Release
Notice, Release No.231 (Nov. 30, 1971)).Here, Plaintiff's attemps$ to assist with locating
additional investors does not appear to have been a requirenmemtrofestment and was clearly
limited in time and scopactivity.

Finally, Plaintiff contendthat irrespectivefdhe analysis of theloweyfactors herinterest
in Byana should not constitute a security becaliyshe was permitted to choose whether she
would like her investmento be a debt investment or equityvestment thus the “process of
investment hardly resembles tb@leof a security as envisioned by federal securities lavA,”
Br. at17; 2) ScottFischer is not licensed to sell securitiels; and3) Defendants did not register
the securities as required Bgction 5 of the Securities Act of 1933. Br. at 15. None of these
facts impact theCourt’s analysis of theHowey factors, and Plaintifhas not cited case law
suggesting that thosadditional circumstanceare determinative of whether an investment
constitutes a securitytherefore, theHowey factors contral Accordingly, Defendarst have
established that there is no genuine dispute of material fact as to whethtdf’'®lanembership
interest in Byana&onstitutes a security.

b) TheRevesTest
Next, the Court must determine whether the Byana and FIC promissory aistes

constitute securitiesAlthough theSecurities Exchangact definition of a security includes “any
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note,” the Supreme Court has explained that the phrase “should not be interpreted to raéian lite
‘any note,” but must be understood against the backdrop of what Congress was attempting to
accomplish in enacting the Securities ActRéves v. Ernst & Youndg94 U.S. 56, 63 (19903ee

also15 U.S.C. § 78c(10).

To determine whether a “note” is a securiipder federal securities lawgourts apply
the “family resemblance” tesReves494 U.Sat67. Underthattest, every note is presumed to
be a securitybut this presumption can be overcome if the note satisfies either step efierédo
analysis. Id. at 65. Under the first step, court®mpare the note in question to the other types of
notes that the Supreme Court has specifically stated are notisgcsuch as

the note delivered in consumer financing, the note secured by a

mortgage on a home, the shtatm note secured by a lien on a small

business or some of issets, the note evidencing a “charadteai

to a bank customer, shdgdrm notes secured by an assignment of

accounts receivable, or a note which simply formalizes an-open

account debt incurred in the ordinary course of busingard]

notes evidencing loans by commercial banks for current operations.
Id. at 65. Whenapplying the family resemblance tesburts are to consider the following four
factors: (1) the parties' motivations for entering into the transaction; (B)ahef distribution of
the instrument; (3) the reasonable expectations of the investing public; and (4) whethixcsom
such asghe existence of another regulatory scheme significantly reduces the riskrsttbment,
thereby rendering thprotectionsof the SecuritiesExchange Act unnecessanjd. at 6667.

“Failure to satisfy one of the factors is not dispositive sincednegonsidered as a whol&®dbyn

Meredith, Inc. v. Leyy440 F. Supp. 2d 378, 384 (D.N.J. 2006) (cifibgNabb v. SEC298 F.3d

" Exempt from the definition of “securities” is “any notewhich has a maturity at the time of
issuance of not exceeding nine months, exclusive of days of grace, or any renewal thereof the
maturity of which is likewise limited.” 15 U.S.C. § 78c(a)(10). Here, the Byana and FIC
Promissory Notes each had terms longer than nine months, thus do not fall within the scope of the
exemption.
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1126, 113233 (9th Cir. 2002)).However, if the analysis of tHeevedactors reveals that the note
does not share any chamtstics with an itenon the list of enumerated n@ecurities, then the
note will not be classified a “security.Reves494 U.S. at 67.The court then moves on to step
two, which is deciding whether a new category should be added to the listeémaities. Id. at
67.

Here,Defendantglo not identify a specific nesecurity note which they claim the Byana
and FIC Promissorilotes resemblerather,they argue that under thiRevesfactors,thesenotes
are securitiebecausd) Mrs. Faganwas induced to make the loans in orsteorder to generate
income via the interest payments she would recéyeachnote had a tem greater than six
months; and3) the reasonable expectation of the investing pubauld be that the notes
constitutel securities.Def. Br. at 10.

Under the firsRevedactor, “[i]f the seller's purpose is to raise money for the general use
of a business enterprise or to finance substantial investments and the botgeessad primarily
in the profit the note is gected to generate, the instrurnenlikely to be a ‘security’’” Reves
494 U.S. at 66.“If the note is exchanged to facilitate the purchase and sale of a minor asset or
consumer good, to correct for the seller's etigv difficulties, or to advance swme other
commercial or consumer purpose, on the other hand, the note is less sensibly described as a
‘security.” ” Id. Here, thePromissoryNotes were clearly executed to raise money for Byana and
FIC, respectively.Thelnvestment Gfering explained thiaPrivate Capital was seeking “investors
to cainvest in the acquisition and provide additional equity as needed for the land infrastructure
improvements Investment Offering.The initial iterationof the promissory notes providéar

8.25%to 12%to be paid to Plaintifind the modifications of the agreements also provided for
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interest paymentsReves494 U.S. at 68 n. 4 (“profit” in the context of notes, we mean “a valuable
return on an investment,” which undoubtedly includes interest.”).

Unde the secondRevedactor, the Court mustdetermine whether it is an instrument in
which there is common trading for speculation or investm&ueves494 U.S. at 66 (citation and
internal quotation marks omitted):[T]he requisite ‘common trading’ in an instrument
edablished if the instrument is‘ offered and sold to a broad segment of the publid. at 68.

The parties have not elaborated on the plan of distribution for the Byana and FIC Promissory
Notes,howeverthey do not appear to haveednmebradly distributed to the public, which would
weigh againstclassifying thenotes as “securities However, he notes do not prevent sale or
transfer to another individual, thus Plaintiff could have resold them, making them avtolable
broader segment of the public, if she so desit@dmpareRobyn Meredith, Inc. v. Ley¢40 F.

Supp. 2d 378, 386 (D.N.J. 200@)nding that note did not constitute a seculigcauséthe note

here was not issued to multiple parties, and neither party solicited the otherttengpt o raise
money for general capital to trade commodities. The note was “nonnegotiable” atafferas|

to a single party in connection with a specific conuia transaction.”with Stoiber v. S.E.C.

161 F.3d 745, 7561 (D.C. Cir. 1998)(finding second factor to be nb*“clear direction” where

the terms of the notes did not preclude trading in a secondary market, but “none have been resold
and there is no indication that anyone has considered reselling theea alsd-ox v. Dream

Tust, 743 F. Supp. 2d 389, 400 (D.N.J. 20@®ding seconRevedactor to be neutral where the

note “was apparently not marketed to anyone but plaintiff's family” but gfaings also “exactly

the kind of individual investor that securities law seeks to protect, a point commonly cedside

under the second factor because the facobofmon tradingjoes to the level of sophistication of
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potential buyers.”).Accordingly, the second factor is neutral and weighs neither for nor against
finding the promissory notes to be securities.

Under thethird Revesfactor, the Courtexamina “the reasonable expectation of the
investing publi€ to see if the public would & the notes as securitieReves494 U.S. at 66.
When a note seller calls a note an investment, in the absence of contrary indicatiansd‘ibe
reasonable for a prospective purchaser to take the [offeror] at its wReli&s494 U.S. at 69.

The InvestmentOffering explained that Private Capital hatksigned both a debt and equity
investment structufeand promisediebt investord 2% simple interestSEC v. Stoiberl61 F.3d
745, 751 (D.C. Cir. 1998) (“Whether notes are reasonably perceived as securitiekygenesa
on whether they are reasonably viewed by purchasers as investmdddas&jl on the Investment
Offering’s plain language, the public would reasonably view these notes as securitie

The final Revesfactor also weighs in favor dinding that the promissory notes are
securities becausthe promissory otes werenot protected by collateral and there is no other
federal regulatory scheme that reduces the risk of these .notese Reves 494 U.S. at
69 (describing potentiatisk-reducing factors rendering a note a +s&curity such asollateral,
insurance provided by the Federal Deposit Insurance Corporation, and regulation under the
Employee Retirement Income Security Act).

Plaintiff has not overcome the presumptibat theByana and=IC Promissory Notes are
securities. Thenotesdo not resemble any of the categories of notes which the Supreme Court has
previously determined are not securities. Moreover, all oR#resfactors, withthe exception of
the plan of distribution factor, suggest that the notes should not be treated as a 13eaumnion

category. Because both the debt and equityestmentsat issue in thiditigation constitute
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securities, Plaintiff's federal RICO claifCount 1) and RICO Conspiracy claim (Count II) are

barred by the PSLRA.

2. The New JerseyRICO Claims

Plaintiff has also alleged violations bff.J. Stat. Ann2C:412(c) and-2(d). Unlike the
Federal RICO statutéhe New Jersey RICO statute includes securities fraud as a predicéte act.
SeelN.J. Stat. Ann2C:414(a)(p)designating “fraud in the offering, sale or purchase of securities”
as “racketeering activity”) Thus, Plaintiff's New Jersey RICO claim, unlike her federal claim is
not rendered infirm byirtue of the fact that thByana and FI@Gromissory Notes ardlaintiff's
Byana membershijpterestare securitiesHowever, Defendants nonetheless contend that Plaintiff
cannot establish a pattern of racketeering activity, thus the New Jersey RI@® sit@muld be
dismissed. Def. Br. at 39.

The New Jersey RICO statute states, “[i]t shall be unlawful for any personysdyily or
associated with any enterprise engaged in or activities of which affect trade wremanto
conduct or participate, directly or indirectly, in the conduct of the enterpriseissatieough a
pattern of racketeering activity.N.J. Stat. An. 2C:412(c). Generally, the New Jersey RICO
statuteprohibits a person from beirigmployed by or associated with ‘an enterprise’ and to engage
or participate or become involved in the business of the enterprise ‘througheen pait
racketeering actity.’” State v. Ball661 A.2d 251, 268N.J. 1995(quotingN.J. Stat. Ann2C:41-
2b and 2c). To state a New Jersey RICO claim, a plaintiff must allege “(1) the existence of an
enterprise; (2) that the enterprise engaged in or its activities affected trademeroe; (3) that

defendant was employed by, or associated with the enterprise; (4) that he or sipateakiic the

8 Defendants initially contended that the PSLRA ban precluded the state lawdRIQ@, as
well. However, in their reply brief, Defendants withdrew their argumenttti@tSLRA ban
applies to the NJ RICO claim. Def. Reply Br. at 1.
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conduct of the affairs of the enterprise; and (5) that he or she participatadhta pattern of
racketeering activity.1d. Here, Defendants take issue with the last element.
The New JerseRICO statute defines a pattern of racketeeaiciiyity as:
(1) Engaging in at least two incidents of racketeering conduct one of which
shall have occurred after the effective datéhef act and the last of which
shall have occurred within 10 years (excluding any period of imprisonment)
after a prior incident of racketeering activity; and
(2) A showing that the incidents of racketeering activity embrace criminal
conduct that has eithéhe same or similar purposes, results, participants or
victims or methods of commission or are otherwise interrelated by
distinguishing characteristics and are not isolated incidents.
N.J.Stat. Ann.2C:411(d)(2-2). “[New JerseyRICO was nbdesigned to punish mere repeated
offenses,” thus, the key inquiry ascertainingvhether a pattern of racketeering activity exists is
“relatedness.”Ball, 661 A.2dat 265. Relatedness “calls for the application of a broad standard
involving the totality of all relevant circumstances, which may include ‘contintuitg.” In Ball,
the New Jersey Supreme Court explaitred“some degree of continuity, or threat of continuity,
is requiredand isinherentin the ‘relatednesstlement of thépattern of racketeering activity.’
Id. Thus,New Jerseycourts apply a “totality of the circumstances’ approach in applying the
federal ‘continuity plus relationship’ test for determining the existence of apafteacketeering
activity.” Id. (citations omitted)In applying thetotality of circumstancetest, courts consider
“the number of unlawful acts, the length of time over which the acts were cohrthgesimilarity
of the acts, the number of victims, the number of perpetrators, and the character ofvifid unla
activity.” 1d. (quotingUnited States v. Zaube857 F.2d 137, 149 (3d Cir. 1988)urther, where
appropriate, the New JersByCO statute should be interpreted consistent with the Federal RICO
statute Seeln re ScheringPlough Corp. Intron/Temodar Consumer Class Actdr8 F.3d 235,

245 (3d Cir. 2012)(analyzing state and federal RICO claims concurréeitatise the two RICO

statutes are intended to be coextensiyv8tate v. Cagna}9 A.3d 388, 40@N.J. 2012)(because
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our New Jersey RICO statute is modeled upon its federal counterpart, it is apprimpaeatept
guidance from the federal RICO cases.”)

The parties primarilydispute the application of the continuity requirement. Defendants
contend that, at best, Plaintiff's allegations establish “a single allegedhechgainst aingle
alleged victim” and faito give rise to a RICO violation. Def. Reply Br. at 18. Relyrigharily
on federal law, Defendanteason that Plaintiff cannot establish a pattern of predicate racketing
activities, and even if she could, she would not satisfy the continuity requirencanisbilrs.
Faganmade her first $300,000 equity investment on November 1, 2006 and her final debt
investment on October 18, 200Def. Br. at 3336. Thus, Defendants argue that Plaintiff cannot
establish that the pattern of racketeering existed for at least twelve montgiesd by federal
law. Id. Further Defendants contend, solely as to Veronika Fischer, that Plaintiffs have not
identified a single wrongful act on Mrs. Fischer’s part and have acknowledg&tdimaiff never
met Mrs.Fischerand did not communicate with her. Def. Br. at 33. n. 12, 38.

In response, Plaintiff contends that, unlike under federal law, New Jersey does not have a
“freestanding continuity requiremehtPl. Br. at 29 and further, that discowerhas revealed
evidence of multiple victims, namelythe Fagans, Christine Sheffield, those in the Weiss
Litigation, as well as those who, according to Scott Fischer’s depositionday, settled claims
in exchange for property in Byana),” and “multiple schemes (e.g., Byana, the promissory notes).
Pl. Br. at 27 n. 11.Plaintiff argues that those victims evidence a pattern of racketeddngis
to Veronika Fischer, Plaintiff conteathat she is liable as a-@mnspirator irrespective of the fact
that she never directly interacted with the FagdrisBr. at 27.

In total, the similarly of the actalleged the character of the unlawfattivity, and the

number of unlawful actsall supportthat Plaintiff is unable to demonstrate that Defendants
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engaged in a pattern of racketeerimall, 661 A.2d at 265laintiff’s New Jersey RICO claim is
premsed on several predicate acts stemming from allegedepresentationsmade byScott
Fischer in soliciting Plaintiff's fundsproffering false and misleading statements relating to the
value of Plaintiff's investment in thBerbyshire project, in violation of N.J. Stat. Ar#C:20-
4(a)(theft by deceptign SeeCompl.{L62-169. Plaintiff has also alleged that Defendamtade
numerous interstate telephone calls, emails, and faxes to Plaintiffs and Wiited States mail
and DHL to mail or receive from Plaintiffs copies of investment documents, loan daois,me
checks for interest payments, and checks for partial lepaymentsywhich all furtheredtheir
scheme to defraud Plaintiff of her moneld. Plaintiff alleges thathoseactswere directed at
defrauding Plaintiff of her investment amgbre not “isolated” or “sporadic” criminal incidents.
Ball, 661 A.2d at 263.Nonethelessthey do not satisfy the pattern raicketeeringequirement
because the alleged acts lack continuity.

Although Plaintiff has identified a number of mailingspails, andvire transferghatare
related to her claims, the alleged acts of deetie misrepresentations made by. Mischerand
Brian Carroll— occurred at the outset of thdiusinesgelationship, on a handful of instances.
Gannon v. Cont'l Ins. Co920 F. Supp. 566, 587 (D.N.J. 1996)(explaining that when analyzing
continuity “[tlhe instances of deceit, rather than the number of mailings, is tlealci#ctor.”).
FurthermorePlaintiff is the only identified victim of the schemaAlthough Plaintiff alleges that
Defendants alssought to defraud other investors, she simply has not pointadytspecific
informationin that regard For examplePlaintiff alleges that, among other victims, Lee Weiss
was an investor who wired mon&y Scott Fischer to invest in Private Capitandhe eventually
filed a lawsuit (the “Weiss Litigation”) against Private CapitaéeCompl. §111a1L13. However,

Plaintiff has not explained the claims at issue in that lawsuithether the facts indicate that
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defendants’fraudulent conduct, to the extent amas alleged in that litigation, had similar
purposes, perpetratomrsiethods of commission, evere otherwise related to the instant lawsuit,
such that it could demonstrate a pattern of continuitgler the totality of circumstances test
outlined inBall. In fact, Plaintiff has failed to produce such evidence regarding any of the other
victims which she claimedere similarly subject to Defendants’ fraudulent conduiscovery
in this case has lopgnded and without such information, this Court cannot find that the Weiss
Litigation — or any other alleged victimswerepart of a “pattern of racketeering.”

At best, based upon Plaintiff's submissioR&intiff has demonstrated that Defendants
devised a single scheme to deprher other funds; however, ftis well-settled that allegations of
a single fraudulent scheme designed to deprive a single plaintiff of property does not aglequatel
allege a RICO violatiofi Leeder v. FeinstejrNo. 31L8-12384 2019 WL 2710794, at *9 (D.N.J.
June28, 2019)(dismissingNew Jerseystate RICO claim for failure to demonstrate a pattern of
racketeerig where complaint alleged thagfédndant engaged in a scheme to defraud other victims,
but did not provide specifics of the frauds perpetrated on thosms)c.f. Ross v. Celtron Int’l,
Inc., 494 F. Supp. 2d 288, 303 (D.N.J. 2007) (granting summary judgment in favor of Defendant
on New Jersey RICO claim where plaintiff alleged an “isolated incidentiatlf to deprive a
single victim of property, and did not demonstrate that any other person or entity wadgact
the scheme, thudantiff did not establish a pattern of racketeering actiyisge ale Emcore
Corp. v. PricewaterhouseCoopers LLP02 F. Supp. 2d 237, 255 (D.N.J. 2000)(finding that
plaintiff's allegationthat defendanteommitted”repeated acts of mail and wire fraud, directed at
numerous victims, all with the same goals (retaining cliant$ profits) satisfy New Jersay’
pattern test.”) Thus, PlaintiffsNew Jersey RICO clairfCount Three})s dismissed for failure to

establish gattern ofracketeering
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D. The Fraud Claims

a) Common Law Fraud in the Inducementand Aiding and Abetting
Common Law Fraud

Plaintiff asserts that Scott FischandBrian Carroll made a number of false statements
which inducedher to invest in th®erbyshire Pojectand make the loans té&and Byana Those
representations includéhe Derbyshire Project was a “no braifi@ompl. at §3; Plaintiff would
only lose money on the investméiittoxic waste’ or an ‘oil spill were found on the land or an
‘asteroid’ crashed into it,” compl. at {4; the land for the Derbyshire Project had besredbta
through a “cash purchas@hd Byana owned the land “outright” and “debt free” withoualy a
encumbrances, compl. at 193,7, that theDerbyshire Project was a “levisk investment,” compl.
at 158 andthat FIC’s “financials were ‘strong’ antthat default was “highly unlikel]yy comg. at
7. Plaintiff was purportedlynawarethat Byana was in debt to the Fischelatal entities at the
time of her investmenand contends that Defendants misled her as to the meaning $i.the
million advance referred to in Scott Fische@stober 9, 200@&mail. Plaintiff was allegedly
unaware that Byana did not own the Derbyshire Propeattibsfree and that Byana was atebt
until 2010 when Scott Fischer informed Mr. Fagan that the $4 million Macon Bank loan was due
and that Byana would need to pay the loan and find additional investors to repay the funds, or risk
foreclosure. SOMF 1128.

Defendats dispute that thelleged statements were made by any of tekemdants, but
contend thaeven if they were, as a matter of laaintiff cannot succeed on heommontaw
fraud claim because the alleged fraudulent statemeniy eoatradictedunder tle express terms
of theByana (perating Ayreementrendering Plaintiff's reliance on the statements unreasonable

and2) barred by the parole evidence ruleef. Br. at23. Similarly, Defendarg contendhat the
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aiding and abetting common law fraud clammsst be dismissetecause there was no frauoef.
Br. at 30.

A plaintiff asserting a claim of commdaw fraud must establish: “(1) a material
misrepresentation of a presently existing or past fact; (2) knowledge or belref Bgfendant of
its falsty; (3) an intention that the other person rely on it; (4) reasonable reliance thereupen by t
other person; and (5) resulting damagesriffin v. Automatic Data Processing, 1n@26 A.2d
362, 368 (N.J. App. Div. 2007) (citirgennariv. Weichert Co. Realtor§91 A.2d 350, 367 (N.J.
1997)). “Fraud is not presumed; it must be proven through clear and convincing evidence.”
Stochastic Decisions, Inc. v. DiDomeni&65 A.2d 1133 (N.J. Apiv. 1989). Generally, “the
alleged fraudulentepresentation must relate to some past or presently existing fact and cannot
ordinarily be predicated upon matterduture” Ocean Cape Hotel Corp. v. Masefield Coig3
N.J. Super. 369, 38IN(J. App. Div. 1960). For example, Statements that can bategorized as
‘puffery or ‘vague and iHdefined opinionsare not assurances of fact and thus do not constitute
misrepresentationsAlexander v. CIGNA Corp991 F. Supp. 427, 435 (D.N.JjJf'd, 172 F.3d
859 (3d Cir. 1998).

Similarly, to establish aiding and abetting fraud under New Jersey common law, “(1) the
party whom the defendant aids must perform a wrongful act that causes an injiny d@ehdant
must be generally aware of his role as part of an overall illegal or tortibusyaat the time that
he provides the assistance; [and] (3) the defendant must knowingly and substarsistiithas
principal violation.” New Jersey, Dep't of Treasury, Div. of Inv. ex rel. McCormac v. Qwest
Commc'ns Int'l, In¢.904 A.2d 775, 784 (N.J. App. Div. 2006).

Here as an initial matteDefendants’ parole evidence argument doeslefeat Plaintiff’s

fraud claims, because Plaintiff's claim is one for fraudulent inducembentew Jesey, “[t]he
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paroleevidence rule prohibits the introduction of oral promises which tend to alter or vary an
integrated written instrumentSeidenberg v. Summit Barkl A.2d 1068, 1075\.J. App. Div.
2002). However, “a party to an agreement cannot, simply by means of a provision in the written
instrument, create an absolute defense or prevent the introduction of parole evidemeetion
based on fraud in the inducement to contra¢talid v. Yolanda for Irene Coutoure, Ind0 A.3d

85, 94 (N.J.2012) (quotingBilotti v. Accurate Forming Corp.188 A.2d 24, 36N.J. 1963)).
Although theByanaOperating Ageement provides that it “constitutes the entire agreement of the
Members and their Affiliates relating to the Company and supersedes all prioact®rar
agreemets with respect to the Company, whether oral or written” that does not preclude Raintif
fraudulent inducement clainByanaOperating Agreement, 110.28ke Waligd40 A.3dat94 (“A

party perpetrating a fraud may not invoke a generalépeesentationclause to preclude evidence

of earlier explicit misrepresentations, if the specific facts misrepreseteeéeuliarly within that
party's knowledge and were, in fact, intentionafigrepresented’McConkey v. AON Corp804

A.2d 572, 587 N.J. App. Div. 2002)(finding that Plaintiff's fraud claim was not barred by the
parole evidence rule because it was “not a case where the contract prowsiadicted oral
assurances on the same subject, thereby nullifying all prior oral and vagtteements between

the parties.”) Accordingly, the proleevidence rule does not bar Plaintiff's claims.

Here, Defendants only challenge the first and fourth elements of the fraud in the
inducementnalysis: whether there was “a material misrepresémabf a presently existing or
past fact’andthereasonableness of Plaintiff's reliance upon the alleged misrepresent&iiting.

926 A.2dat368. As to the first element, | find thanly the allegednisrepresentationggarding
the purchase of the land for the Derbyshire Project could conceivably constitute thtobasis

Plaintiff's fraud claim;specifically, the statementthat the land for the Derbyshire Project had
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been obtained through a “cash purchase” and Byana owned the land “outright’eandrée”
without any encumbrances, compl. at ¥6/9Those statement®&ere present statements of facts
which would have been material to Plaintifissessmentf the investment in Byana and the
potentials risks posed by iriffin, 926 A.2d at 368. However, teeatements thahe Derbyshire
Project was a “no brainer”; that Plaintiff would only lose monetherinvestment “if ‘toxic waste’
or an ‘oil spill’ were found on the land or an ‘asteroid’ crashed into it”; and that FéGinlkely

to defaut on itsloans arenot actionable as fraud because they are not “misrepresentaiaiber
they constitute puffery or forwaildoking statementsSeeAlexander, 991 F. Supp. at 435
(holding that defendant’s statements that contractual relationshwpdethe parties “would be

long lasting,” and that the “agreement one in ‘perpetuity’” were merely predictionsicd guents
and could not form basis for a fraud clai); Investors v. R & D Funding Corp.33 F. Supp.
823, 838 (D.N.J.1990) (holdingahstatements that company in which plaintiffs invested would
soon generate positive cash flow in excess of $60,000 per month characterized wetienadia
misrepresentations but rather mere “puffery”).

Furthermore, there is a genuine issue of maltéact as to the reasonableness of Plaintiff’s
reliance. Triffin, 926 A.2d at 368.Neither theByanaOperating Agreement nor the Investment
Offering expressly contradict the alleged misrepresentations that Byaridelbafee” or that the
initial land purchasesvere funded with cashPlaintiff acknowledges thathe and her husband
reviewedthe Investment Offering and the Bya@perating Agreement— with Mrs. Fagan
executing the latter— prior to makingher initial $300,000 equity investment on November 1,
2006 and her subsequent $700,000 investment on December 26, 20660MF 1124, 26, 56,

57, 59, 128 Both thelnvestmenOffering and thdyanaOperating Agreement repeatedgrned

Plaintiff that theinvestment posed potential riskefendants contend that courts around the
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country have “held that a plaintiff claiming reliance on alleged materialtatessents will be
charged with knowledge of warnings in the offering materials concerning the invesiskent r
thus making reliance unreasonabl®&éf. Br. at 17 (collecting casesilowever,Plaintiff has not
merely alleged that she was generally unaware of the risks ihtodde investment, but that Scott
Fischer deliberately misled her by informirher that Byana was detvee and owned the
properties free and cleaiNeither thelnvestmentOffering nor the Operating Agreement clearly
state that Byana wamdebtedto the other Fischeelatedentities at the time of Plaintiff’s
investment.In thatregard, he Byana Operating Agreement explained that the Members desire “to
form alimited liability company . . . in order to provide a vehicle through which the Members
will own the real properties which consist of approximately 180 acres of lanedocad ryon,
Columbus Township, Polk County, North Carolimdnich land has been or will be purchased by
the Companythe “Investment”)’ but does not indicate whether any of the properties which had
been obtained or which were to be obtained would be subject to a moriffags. it does not
expresslycontradictScottFischer’s assertions thBiyana owned the Derbyshire properties “debt
free.” Accordingly, his representations were not expressly contradicted by either document.
On the other hand, there is some evidence in the record from Riaichiff could have
gleaned Mr. Fischer’s representations were untfine Investment Offeringidicates that Private
Capital was seeking both debt and equity investors, and that the purchase of the land for the project
could “be achieved on a leveraged o+fleveraged basis” arelidence of the mortgagm 133.63
acresof the parcels owned by Byamasrecorded in the Polk County Register of Deeds which is
available online. SOMF 1.8, 29; see alsdnvestment Offering. Further, thi&yanaOperating
Agreement also noted that Private Capital, as Byana's manager, had the unfejtdred r

encumber theroperty as necessarySOMF {36 However, wether these statemenigere
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sufficientto place Plaintiff on notice th&yana was not in fact “debt fréesuch thaPlaintiff's
reliance orScottFischer’s representations was unreasonable, is a question Bifacet. there are
disputed issues of material fact relating to the reddenass of Plaintiff's reliance and whether
Defendants madenaterial misrepresentatisrof presently existing or jgafacts, Defendants
Motion for summary judgment as to tltmmmonkaw fraud claim (Counts Vl)is denied
Furthermore, since Defendants’ only argument in support of summary judgmentaairigeand
abetting common lavraud claimis that there was nodud, Defendants’ motion on that claim
(Count VII) claimsis denied, as wefl
b) Equitable Fraud

Defendang’ arguments in favor of summary judgmentRiaintiff’'s equitable fraud claim
largely mirror their arguments as to dismissal of the common law fraud claim$lahmiff's
reliance on Defendants’ misrepresentationswvasasonable, in light of the language offlyana
Operating AgreementDef. Br. at 3132. Moreover, Defendants contend that Plaintiff should not
be permitted to rely on an equitable doctrinecause Plaintiff misrepresented her experience in
the Investor Questionnaire, and thus, Plaintiff has unclean Hands.

In New Jersey, a claim efjuitable fraud requirgsoof of: (1) a material misrepresentation
of a presently existing or past fact; (2) the maker’s intent that the other glgronrit; and (3)
detrimental reliance by the other partyewish Ctr. of Sussex Cty. v. Whal82 A.2d 521, 524
(N.J. 1981) ¢itation omitted). Unlike a claim for legal fraud, there need not be proof that the

statement was made with knowledge that it was faleke. However, as a general rulthe

® Summary judgement on the frackhims is denied only as to defendants Scott Fischer, Brian
Carroll, Byana,FIC, and Private Capital. For reasons discussed morel&dlyin this Opinion,

all claims against defendants Veronika Fischer, Funder, Bovatel Wealth Capital are
dismissed.
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application ofequitableprinciples“follows the common law precept that no atell be allowed

to benefit by his own wrongdoinglhus, where the bad faith, fraud or unconscionable acts of a
petitioner form the basis of his lawsuit, equity will deny him its
remedies.” Rolnick v.Rolnick 674 A2d1006, 1011N.J. App. Div. 1996). Furthermore, “[a]s

an equitable doctrine, application wicleanhandsests within the sound discretion of the trial
court.”In re New Valley Corp 181 F.3d 517, 525 (3d Cir. 1999).

It is well-recognizedhat “[ijn an action for equitable fraud, the only relief that may be
obtained is equitable relief, such gescission or reformation ah agreement and not monetary
damages.” Enright v. Lubow 493 A.2d 1288, 1296N.J. App. Div. 1985)see alsaDaibo v.
Kirsch, 720 A.2d 994, 998 (N.J. App. Div. 1998)(reversing trial court’s grant of money damages
for equitable fraud claim).uong v. NguyenNo. A-145009T3, 2011 WL 1376316, at *9 (N.J.
App. Div. Apr. 13, 2011)(affirming the dismissal of plaintiff's equitable fraud claim lmEa
plaintiff sought “only monetary damages, which are not permitted in a successful eqgimaadl
claim”). Here, Plaintiff’'s complainexpressly seeksioney damages, which are not permitted in
an equitable fraud actionrSeeCompl. Count VIII (seeking damages “for an exact amount to be
determined at trial, but in any event, at least $2,000,000.00, together with prejudgment interest,
reasonable attorneys’ fees and costs, punitive damages, and for all other seGelittifinds just
and equitable.”). Accoidgly, Defendants’ motion for summary judgment on the equitable fraud
claim (Count VII) is granted.

E. Conversion

Defendants contend that Plaintiff’'s conversion clamrecluded due to the existence of a
contractual relationship between Plaintiff andd@lants. Def. Br. at 48. Thecommon law tort

of conversion in New Jersey is defined as the “intentional exercise of dominion @l cwetr a
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chattel which so seriously interferes with the right of another to control it thatttivenaay justly
be rewired to pay the other the full value of the chatté&hicago Title Ins. Co. v. Ellj®78 A.2d
281, 287 (N.J. App. Div. 2009¢ert. denied983 A.2d 1113 (N.J. 2009While conversion was
“originally intended to protect title to chattels, conversion today may be applied to money,
bonds, promissorgotes, and other types sécurities, as long as the plaintiff has an actual interest
in thesecurityand it is capable of misuse in a way that would deprive the plaintiff of its benefit.”
Cargill Glob. Trading v. Applied Dev. Co/06 F. Supp. 2d 563, 578 (D.N.J. 201Hpwever, in
order “to prevent breach of contract claims from turning into tort clairhs,’application of the
doctrineis geneally limited to situations Where there is an obligation to retuthe identical
money’. . . it does not lie where there is merely a debtor/creditor relationskdp.”(quoting
Advanced Enterprises Recycling, Inc. v. Ber,@69 A.2d 468, 473 (N.J. ApPiv. 2005) Scholes
Elec. & Commc'ns, Inc. v. Frasdlo. 04-3898, 2006 WL 1644920, at *5 (D.N.J. 2006) (“When
money, as opposed to tangible property, is the subject of a conversion claim, New Jetsey cou
require that a plaintiff shogsomething more than a contractual obligation on the part of a defendant
to pay the plaintiff to establish conversion.”)Additionally, the converted funds must be
identifiable, and the injured party must establish that the tortfeasor exledcisgnion oer the
money and repudiated the superior rights of the owiter.

Here,Plaintiff alleges that Defendants’ interference depriwedof the possession or use
of personal property in the form of the $2,250,000.00 debt and equity investments in Byana and
FIC. Compl 1229 In Plaintiff's view,Defendants are liable for conversion because the money
Plaintiff wired to Byana camaut of the entity andvastransferred to other Fischeglatedentities
for Scott Fischer’s benefiPl. Br. at 32. Furthermor®Jaintiff relies ornFederal Ins. Co. v. Smith

63 F App' x. 630, 635 (4th Cir. 2003), an eot-circuit, unreported opinion, in support of her
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argument that “Veronika Fischer is properly subject to direct liakfitityconversion and other
claims even though Mrs. Fischer never interacted with Plaintiff or her husband during the course
of their investment.d.

The relationship between the parties is governed purely by confifastis not an instance
where Defendastexercised unauthorized dominion over the property of anoReher, Plaintiff
voluntarily tendered funds to Byarand FIC pursuant to theyanaOperating Agreement and the
PromissoryNotes.c.f. First Am. Title Insurace Co. v. Sad&lo. 111302, 2017 WL 6663899, at
*5 (D.N.J. Dec. 29, 2017) (granting summary judgment in favolahiiff on conversion claim
where @fendants received proceeds freale of mortgaged property, and did not utilize sale
proceeds to repay balance of outstanding mortgage but rather deposited and retained funds in thei
own bank account)Am. Rubber & Metal Hose CdNo. 111279,2011 WL 3022243, at *&/
(D.N.J. July 22, 2011) (dismissing conversion claim where “the alleged failure td téil
requirements of the purchase of said assets sounds in contract, not #stSuch Plaintiff's
conversion claim fails.To the extenPlaintiff claims that Defendants never intended xoepay
Plaintiff for the promissory note®) pay to Plaintiff dividends from her equity investment in
Byana, 013) manage Byana such that Plaintiff's investmeatild provide returns, thappropriate
mechanism for seeking relief lies in Plaintiff's fraud and breach ofracinclaims, not in a
conversion action.

FurthermoreSmith upon which Plaintiff reliessidistinguishable.There,a wife received
funds that her husband had obtained by frandthe Fourth Circuit, applying Virginia law, held
that thewife, a thirdparty who personally benefitted from converted funds without knowledge of
the fraud, could be liable for conversiosB3 F. App’x at 635.As an initial matterthe Smithcourt

was interpreting Virginia law and Plaintiff has not proffered any case law dugpdsata New
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Jersey court woulthterpret New Jersey law in a similar fashion. Furtherp@lantiff has not
pled a theory of conversion premised on the receipt of fraudulently obtained f&Radker,
Plaintiffs Complaint clearly allegethat “Defendantdincluding Mrs. Fischer]intentionally
interfered with Plaintiffs’ monies and exercised dominion and control over those rh@mds
importantly, itdoes no allegethat Plaintiffis seekingto hold Mrs. Fischer liable for conversion
based, simply, on the receipt of funds fraudulently obtained by her husGanapl. 28. And,
Plaintiff cannot now amend her complaint in her briefiSgeColes v. New JergeDep't of Human
Servs,. No. 133987, 2014 WL 2208142, at *8 (D.N.J. May 28, 2014)(“Arguments made in
briefing cannot amend the pleadings.”).

Additionally, even if Plaintiff had pled &miththeory of conversionit is unclear whether
Mrs. Fischer actually received any of Byana’'s funds, aduhds unlike in Smith were not
transferred to her directhyRather, inds from Byana were transferred to defendant entitid€,
Funder, and Private Capitalin which Mrs. Fischer owns an intered¥Irs. Fischer currently has
a 90% membership interest in Funder and owns 51% of 5@MF{9-10. Her ownership stake
in the companies has increased significantly over the years. Mrs. Fischer owned|QroinF-
2006 through 2009, when Mrs. Fagan initially invested in the Byana, and 51% from 2010 through
the present SOMF 9. Mrs. Fischer owned 1% of Funder from 2006 through 2009, 60% in 2010,
72% from 2011 through 2014, and 90% from 2015 to the preS&mF 74 Funder, in turn, has
ownership stakes in Private Capital and Bowder, which are both members of Hy@RaNo.
125, Plaintiff’'s Supplemental Statement of Disputed Fact (“Pl. Supp. SOF.”) 1112FJ® 6
7. Furthermore, Mrs. Fischer also receives a salary from PICSupp. SOF. at {159 he parties
dispute whether Byana had a legitimate basis for transferring furtids Edscherrelatedentities

and whether Mrdrischerwas a bondide employee of FIC However Plaintiff has nosubmitted
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evidence to show that any of the transferee entities, were devoid of funds of theiuchvtha

any fundsfrom those entitieshat made their way to Mrs. Fischén the form of a salary or
otherwise,are clearly traceable the alleged fraudulent funds acquired by Mr. Fischer. As the
Smithcourt, itself, noted “[i]n order to recover in conversion for money that has changed forms, .
.. the proceeds must be traceable to the original converSionith 63 F. App'x at 633Because
Plaintiff cannotshow that there was such a transfer, the Courtgsgammary judgment in favor

of Defendants on Plaintiff's conversion claim (Couxy.|

F. Unjust Enrichment

Plaintiff alleges that Defendants were unjustly enriched by the retention of her
$2,250,000.00 debt and equity investments in Byana and FIC, in light of their dllegelacts.
SeeComplf1231237. Defendants contend that Plaintiff’'s “claim for unjust enrichment fails as a
matter of law because there was a binding contractual relationship betweetiff$laimd
Defendants pursuant to the Operatikgyeement.” Def. Br. at 49.Plaintiff contends that it only
had a direct contractual e¢ionship with Byana, thus, regardless of the contractual agreements, it
may allege an unjust enrichment claim as to the other defendants because they vetiesitd p
the Byanaperating Agreement or the FIC and Byana Promissory Note8r.Rk 33.

To establish a claim for unjust enrichment, a plaintiff must ptbe¢(1) at plaintiff's
expense; (2) defendant received benefit; (3) under circumstances that would ongket for
defendant to retain said benefit without paying foMianiscalco v. Brother Intern. Corp. (USA)

627 F. Supp. 2d 494, 505 (D.N.J. 200%etention of a benefit without payment is not unjust
unless “the plaintiff expected remuneration from the defendant, or if the ttsevae known to
plaintiff, he would have expeaeremuneration from defendant, at the time the benefit was

conferred.” Assocs. Comm. Corp. v. Wallall A.2d 709,711 (N.J.App. Div. 1986) (quoting
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Callano v. Oakwood Park Homes Cqrp19 A.2d 332335 (N.J. App. Div. 1966)). Thus, just
enrichment cases “involviggither a direct relationship between the parties or a mistake on the part
of the person conferring the benefiEasching v. Kallinger211 510 A.2d 694, 70(N.J. App.

Div. 1986).

“Unjust enrichment is not an independent tlyeairliability, but is the basis for a claim of
guasieontractual liability.” Goldsmith v. Camden Cty. Surrogate’s Offid68 N.J. Super. 376,
382 (N.J. App. Div. 2009) (citation and internal quotation marks omittetBecause unjust
enrichment is an edfable remedy resorted to only when there was no express contract providing
for remuneration, a plaintiff may recover on one or the other theory, but not b©#ptto v.
Nice-Pak Prod., InG.693 A.2d 494499 (N.J.App. Div. 1997);seeAmgro, Inc. v. Lincoln Gen.
Ins. Co, 361 F. App’x 338, 346 (3d Cir. 2010) (affirming summary judgment of the plaintiff's
unjust enrichment claim, where an express contract governed the partieshséligi; Simonson
v. Hertz Corp.No. 16-1585, 2011 WL 1205584, at *6 (D.N.J. Mar. 28, 2011) (“[A] plaintiff may
not recover on both a breach of contract claim and an unjust enrichment claim ....").

Here, Plaintiffcannotsucceed on her unjust enrichment ckiagainst FIC and Byana
because the allegedly unjugimunerationobtained by Defendants wasoffered by Plaintiff
pursuant to th®yanaOperating Agreement and tR¢C and Byandromissory NotesPlaintiff
alleges that Defendants have been unjustly enriched by virtue of the $1 million investithent
Derbyshire pragct, and th&1.25 million loans to Byana and Fischer Capi@bmpl. 1240.Thus,
Plaintiff's claim for unjust enrichment stems entirely from the @witral relationships between
Plaintiff, Byana and Fischer Capital A party cannot state a claim for unjust enrichment where a
contract expressly covers the dispute between the par8esAmgrg 361 F. App’x at 346;

Caputq 693 A.2d at499 Simonson2011 WL 1205584 at *6.
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Plaintiff's unjust enrichment claisagainst lie other defendants fails as wellThe
requirement that a plaintiff must confer a benefit on the defendant “hasrtegmeted by New
Jersey courts as a requirement that ‘the plaintiff allege a sufficiently ditatbmship with the
defendant to sumpt the claim.” ” Snyder v. Farnam Companies, Int92 F. Supp. 2d 712, 724
(D.N.J. 2011)quotingNelson v. Xacta 3000 IndJo. 08-5426, 2009 WL 4119176, at *3 (D.N.J.
Nov. 24, 2009)). Here, Plaintiff wired her funds to Scott Fischer on behalf of FIC and Byana,
respectively.Plaintiff did not have angirectrelationship withany of the other defendants, at the
time she made her investmentbleither did Plaintiff directly confer a benefit upon the other
defendantsand thus shecannotsustain arunjust enrichment claim against therzielak v.
Whirlpool Corp., 26 F. Supp. 3d 304, 330 (D.N.J. 20{dismissing‘unjust enrichment claim as
against [the manufacturer] only, because the [p]laintiffs conferred no direct tbenefine
manufacturer]” where product was purchased from retaifmyder 792 F. Supp. 2d at 724
(dismissing unjusenrichment claim because plaff# “failed to allege that they purchased the
Products directly from [d]efendants, they cannot rightfully expect any remuneration fr
[d]efendants, since they never directly conferred a benefit on [d]efendan®&cgordingly,
Defendants’ motion for summary judgment on the unjust enrichment claims (Coungdiisd.

G. Breach of Fiduciary Duty

Count XV of Plaintiffs Complaint deges a breach of fiduciary duty by Defendant Scott
Fischer. Defendant has moved for summary judgment on the breach of fiduciary duty claim
contending thait is barred by the terms of the Byana Operating Agreeni2et. Br. at45.

To prove a breach of fiduciary duty, the plaintiff must prove: (1) a fiduciary relationship

existed between the parties, (2) a breach of the duty imposed by that relationship, ana (8) h
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the plaintiff. ACE Am. Ins. Co. v. Wachovia Ins. Agency, INo. 084369, 2008 WL 4630486,
at* 6 (D.N.J. Oct. 17, 2008) (citingcKelvey v. Pierce800 A.2d 840, 859-60 (N.J. 2002)).

Here, the critical inquiry is whether there was a fiduciary relationship bat®é&intiff
andScottFischer The Court finds that the Byana Operatihgreement expressigisclaims the
existence of any fiduciary duties between its members, thus that document cannot forsisthe ba
for Plaintiff's alleged fiduciary relationship with Scott FischéBecause Byana is a Delaware
LLC, Delawardaw'® applies to the interpretation of the entity’s formation docuraedtwhether
the Byana Operating Agreement gave tig a fiduciary relationship between the partieagin
v. Gilmartin,432 F.3d 276, 282 (3d Cir. 2008)Jnder New Jersey'shoice-oftaw rules, the law
of the state of incorporation governs internal corporate affairs.”).

Under Delaware law, an LL@greement may eliminate or limit liability for breach of
fiduciary duties by the members or managers. 6 Del. C-:BLO&(ef*A limited liability company
agreement may provide for the limitation or elimination of any and all liabilitiesréach of
contract and breach of duties (including fiduciary duties) of a member, manager or osioer tper
a limited liability company or to another member or manager or to another person tphattis a
to or is otherwise bound by a limited liability company agreefrjdnt Here, the Byana Operating
Agreement includes such a waiver:

To the fullest extent permitted by the Act, the Members: (i)

acknowledge their intention to be governed solely by the contractual
rights and obligations set forth in this Agreement; éndas an

10 Furthermore, as previously discussed, BiyanaOperating Agreement contains a cheide
law provision that provides for its interpretation under Delaware law. To the exéantifP$
fiduciary duty claim is based on tBganaOperating Agreement, Delaware law applies; however,
consistent with New Jersey’s choice of law rules, and because the parties hawggested that
there is ap difference between New Jersey or Delaware law on this issue, the Courpplyll a
New Jersey law to the analysis of whether Scott Fischer owed Mrs. Fagan iaryidlay
independent from that imposed by BganaOperating Agreement or their joint mennglep in
Byana.
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inducement to the Manager to permit their admission to the

Company, hereby waive any claim of fiduciary duties arising from

the relationships between the Members (including the relationships

between the Manager and the fdanagers) created byhis

Agreement.
Byana Operating Agreement, Section 4.8, Waiver of Fiduciary DLityis, the Byana Operating
Agreement expressly disclaims the existence of a fiduciary duty betweenfiP&aidt Scott
Fischer. Accordingly, to the extent Plaintiff’s fiduciary duty argument is base8amitFischer’s
status as a member of Byamaintiff's breach of fiduciary dutglaim fails as a matter of law.

Plaintiff also appears to contend tlaott Fischeowed her a fiduciary duty, separate and
apart from any obligations they owed to each other as members of, Bgaaase Mr. and Mrs.
Fagan . . . relied updBcott Fischeto give them investment advicePl. Br. at 25. Accordingly,
the Court must analyze, under New Jerk®y, whetherScott Fischer owed I¥s. Fagan an
independent fiduciary duty.

“A fiduciary relationship arises between two persons when one person isauddsr to
act for or give advice for the benefit of another on matters within the scoperattagonship”
F.G. v. MacDone|l696 A.2d 697, 704 (N.J. 1997A hallmark of a fiduciary relationship is one
party's placement of “trust and confidence in anoth&ig M, Inc. v. Dryden Advisory Group
No. 08-3567, 2009 WL 1905106, at *24 (D.N.J. June 30, 2009) (“A fiduciary obligation exists
whenever one person places special trust and confidence in another person upon whom the person
relies to exercise discretion and expertise upon behalf of that persbygically, one side in a
fiduciary relationship has a “dominant and controlling position” that prevents the faoties
dealing on equal termsAlexander991 F.Supp. at 437 In other words, a fiduciary relationship

“does not exist where the parties deal on terms of equalily (quotingin re Stroming's Wijl79

A .2d 492, 495 (N.J. App. Div. 1951)).
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Here, there is no indication from the interactions between Plaintiff (dndsdrand, who
did much of the negotiating regarding the investment) and $asther that theparties’
relationship washaracterized by trust or gfidence or thattheywereunable to compete on equal
terms!! ScottFischerprovidedthe Fagansvith information about a potentiahvestment and
three weeks later, with ample time to seek advice from othdlse Faganso desiredPlaintiff
chose to invest in Byana. The hallmarks of a fiduciary relationship are notably bsstitis
was nothing more than a business transadbetweerthe parties, which generally precludes a
finding of a fiduciary relationshipSeeAlexandey 991 F. Supp. 427, 438 (“fiduciary duties are
not imposed in ordinary commercial business transactions.”).

Plaintiff's depositiontestimony that she “trusted3cott Fischerand “relied” on him is
insufficient to transfornthe businesgransaction aissueinto a fiduciary relationship Seee.g,
Shogen v. Glob. Aggressive Growth Fund, ,Lb. 045695, 2007 WL 2264978, at *4 (D.N.J.

Aug. 3, 2007)finding that “plaintiff's deposition testimony after the fathat she relied on

11 While the parties have not explained, in this motion, how the Fagans came to measSuatt F

or the exact nature of the relationship between the parties, it appears th&issbetr is a friend

of Mr. Fagan’s brothein-law. SeeM. Fagan Dep. 254:3 to 254:24; 257:23 to 259:24 (explaining
that Mr. Fagan reached out to Scott Fischer directly, introducecehiams Ted Sedelmaier’s
brotherin-law, and stated that he was interested in speaking to Scott Fischer about hssbusine
ventues). However, t is unclear whether Plaintiff and Scott Fischer were frieaddin that
regard,Plaintiff has not argued that she hagersonal connection with Scott Fisclseich that
Scott Fischer owed Plaintiff a fiduciary duty on that hadiegadless, a friendly or collegial
relationship with an individuat absent indicia oftrust and confidenc¢eand an expressed intent

to rely on the fiduciary’s advice does not give rise to a fiduciary relationshipig M, Inc.,No.
08-3567, 2009 WL 1905106, at * 24 (“A fiduciary obligation exists whenever one person places
special trust and confidence in another person upon whom the person relies to exereisandiscr
and expertise upon behalf of that persorsge e.g, Crestwood Farm Bloodstock v. Everest
StablesInc., 751 F.3d 434, 443 (6th Cir. 2017}{at the two wee friends even clos friends,

may well explain why they did business together. Many friends do busogetterBut not all
friends are fiduciaries); Stimett v. Colorado Interstate Gas C@27 F.3d 247, 253 (5th Cir.
2000)(‘Fiduciary dutiesdo not abound in every, or even mostrmslength contractual
relationships, even those among trusting friends.”)
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defendantsadvice does not constitute sufficient evidence that she expressly reposed a trust and
confidence in them at the time she waks®&pa stock pledge loan” thugf@ndants werengitled

to summary judgment on plaintiff's claim for breach of fiduciary dutpyrthermore, there is no
indication that Scott Fischaras awargor had reason to knqwf Plaintiff’'s professed relianamn

him. To the contrary, in signing the Byana Operating Agreement, Plaintiffedtdsiishe“ha[d]

not relied in [sic] any representations or warranties of the Company, the Mamagéifikate

thereof or any officer, employee or agent of any of the foregoing with respect to the vélae of
interests of the CompanyByana Operatig Agreement. Additionallyhe investment materials
provided byScott Fischerencouraged Plaintiff to seek counsel from “accountants, attorneys and
tax advisors” to act as fiduciaries to PlaintiBeelnvestment Offering. A fiduciary relationship
cannot be created via one partyisilateraland unexpresseutlief that such a relationship exists
Vent v. MARS Snackfood US, L1350 F. App'x 533, 535 (2d Cir. 200%j@uciary or confidential
relationships also require both parties’ agreemenfidéciary relationship cannot be created
unilaterally when one person entrusts another with confidential informatisee alsdShogen

No. 045695 SRC, 2007 WL 2264978, at *4 (noting that there was “no evidence here that the
[defendants] knew that Plaintiff would rely on them and follow their advice. Rathtandants
testified that they believed Plaintiff would be acting with counsel on her own belattifPhever

told them otherwise and has not pointed to any testimony indicating her reliance by stating, for
instance, that she told the [defendants] that she would rely on their adviégdyt from her
professed reliance on Mr. Fischer, Plaintiff has not pointed to evidence suggedtimeg wzes in

a “dominant and controlling position” over Plaintiff during the investment discussions.
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Accordingly,Plaintiff has not demonstrated that she had a fiduciary relationship with Scott
Fischer and thusshe cannot succeed on her claim for breach of fiduciary dthlg.motion for
summary judgment on the breach of fiduciary duty claim (Count XIV) is granted.

H. Breach of Contract

Plaintiff alleges that Defendants Scott Fischer, ByanaF#dhave breached the terms of
the Byana and FI®romissoryNotes. SeeCompl. 1R43-251. In support ofherclaims against
ScottFischer Plaintiff relieson a piercing the corporate veil theory arguing 8witt Fischewas
the alter ego of Defendtn Byana and FICby misusingthdr corporate forma and freely
transferringfunds between the entitieand thudhe is personally liable on the Promissory Notes.

Id. In that regardPlaintiff contends that there are disputed material facts as to wigztber
Fischerwas the alter ego of Byana and FEnhd that her piercing the corporate veil theory has
“only gained support through discovery.” PI. Br. at 34.

Defendant Scott Fischer argues that bechessas not a signatory to the notdsy were
solely corporate obligationsDef. Br. at 50. Scott Fischecontendghat since Plaintithas not
identified the legal authority on which she relies, or the factual evidence which would support a
piercing the corporate veil theory of liability, Plaintiff's breach of contcd&ims against Scott
Fischershould be dismissed. Def. Reply. Br. at 23.

Ead of the FIC Promissory Notes was signed“By Scott Fischérin his capacity as
president of FIC.SeeFischer Cert, Ex V, W, X. The Byana Promissory Notegeresigned by
“K. Scott Fischérin his capacity as a member of Byana LLGeeFischer CertExs, Z, AA.
Accordingly, Defendant contends that because Scott Fischer signed the notes solely in his
capacitiesas the President of FIC, and a member of Byana, he cannot be held personally liable on

the notes. Def. Br. at 52While Defendant’s contertns are true as to theitial Promissory
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Notes, the FIC Loan Modification Agreement entered into on January 5, 2009, whiclestbdif
July 30, 2007and April 30, 2007 FIC Loans, listKevin S. Fischer as a “Guarantort? See
Fischer Cert., Exs. BB, CC. Accordingly, there is a genuine dispute of materiad facvhether
ScottFischer is personally liable on the FIC Promissory Notes, and the Court owillthk breach
of contract claim again§cott Fischeto proceed as to the FIC Promissory Notes.

In contrast, neither the Byana Promissory Notes, nor the Byana Loan Modification
Agreements, designate ScbBischer, or anyone else, aguarantor. Accordingly, for Plaintiff to
hold Scott Fischempersonally liable on the Byana Promissory Notes, Plaintiff must rely on a
piercing the corporate veil theory of liability.

UnderNew Jerseylaw'3, two elements must be shown to pierce the corporate veil: “First,
there must be such unity of interest and ownership that the separate persongtigiesigforation

and the individual no longer exisEecond, the circumstances must indicate that adherence to the

12 presumably “K. Scott Fischer” and “Kevin S. Fischer” both refer to DefendatitFscher.

13 Neither party has conducted a choice of law analyste ®laintiff's piercing corporate veil
claim. Although the Byana Promissory Notes provide thattgreement ito be governed by the
laws of the State of North CarolireeeFischer Cert, Exs, Z, AAhechoice of law provision does

not determine which state’s law applies to the piercing the corporate veil anBigssault Falcon

Jet Corp. v. Oberflednc, 909 F. Supp. 345, 348 (M.D.N.C. 1995)(“a choice of law provision in
a contract is not binding on what law to apply for piercing the corporate veil. The reason for this
is that the issue of piercing the corporate veil is collateral to and nof paetgarties’ negotiations

or expectations with respect to the contracs&e alsd.inus Holding Corp. v. Mark Line Indys.
LLC, 376 F. Supp. 3d 417, 424 (D.N.J. 2019)(explaining that courts within this district often look
to “the state that has the megynificant connection with the parties and the transaction” in order
to determine which state’s law governs the piercing the corporate veil analystordilagly, the
veil-piercing analysis may be governed by either Delaware, where Byana was foeneikeSey,
where Scott Fischer arfaintiff both reside, or North Carolina law. Nonetheless, because the
parties have not addressed the matter, and New Jerseyfsereihg framework is substantially
similar to that of North Carolina and Delaware, ©eurt will apply New Jersey lavseee.qg,

Linus Holding Corp.376 F. Supp. at 424 (applying New Jersey law tepieticing claim because
“New Jersey's vepiercing framework is substantially similar to the y@igrcing framework
under the laws of Florida and Utah”).
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fiction of separate corporate existence would sanction a fraud or promote injuStiat"Capital
Title & Abstract Co. v.Pappas Bus. SerysLLC, 646 F. Supp.2d 668, 679 (D.N.J. 2009)
(quotations and citations omittedjlowever, even in instances where one individual shareholder
or director dominates the corporate entity, “liability generally is imposed only wiefdominant
party] has abused the privilege of incorporation by using the [corporate form] to perp&tate a
or injustice, or otherwise to circumvent the laviétate Dept. of Environmental Protection v.
Ventron Corp,. 468 A.2d 150, 165 (N.J. 1983)n determining whether a unity of interest and
ownership exists under tliest prong, the Third Circuit, applying New Jersey law, biigzed six
non-binding factors to guide this inquiry{1] gross undercapitalization . . .; [2] the failure to
observe corporate formalities, npayment of dividends, [3] the insolvency of the debtor
corporation at the time, [4] siphoning of funds of the corporation by the dominant stockholder, [5]
non<functioning of other officers or directors, absence of corporate records, and {attieat
the corporation is merely a facade for the operations of the dominant stockholder or dyskhol
Linus Holding Corp. v. Mark Line Indus., LL.876 F. Supp. 3d 417, 425 (D.N.J. 2019)(quoting
Craig v. Lake Asbestos of Quepetd., 843 F.2d 145, 150 (3d Cir. 1988) (citations omitted).
Ultimately, “the party seeking an exception to the fundamental principle that a corporation is a
separate entity from its principal bears the burden of showing that the court shoegardighe
corporate entity. Tung v. Briant Park Homes, In6G70 A.2d 1092, 1096 (N.J. App. Div. 1996).

In LinusHolding Corporation the plaintiff, a real estate developer, brougiit against a
LLC, with which it had contracted, and sought to pierce the corporate veil of the compargrin ord
to exercise personal jurisdiction over affiliatatitiesand officersof the company 376 F. Supp.
3d at 427. Thelaintiff alleged that the defendaantity had transferred funds, totali$g.5

million, to affiliated entities, rendering the defendant entity “undercapitalized” aridthtba
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individual officers served in a managerial capacity over both the defendapiaectits affiliates
those facts, plaintiff alleged, were sufficient to support piercldg.The court declined to pierce
the corporate velil, finding that plaintiff's allegations were insufficient to destnate an alter ego
relationship between the defendant entity and its affiliates or the offickrés an initial matter,
the court explained that “common ownership and common management alone are insufficient for
veil-piercing purpose’s particularly in the contextof an LLC because suclentities “are
‘deliberately provided with ‘organizatiahflexibility.” Id. (quotingCoty US LLC v. 680 S. 17th
St. LLG No. 12213, 2015 WL 1011664, at *1®(J.App. Div. Feb. 26, 2015). Furthermore, the
court noted that the defendant entity dimtained its own financial statemen{s]perating
[a]lgreement, hired employees, and filed separate tax documents[ptaistiff's allegations do
not adequately demotnate that[the defendant entityfunctioned as a dummy or shell
corporation.” Id. at 428. The courtalso rejected plaintiff's contention that the company’s
insolvency was indicative of undercapitalization, as the inquiry into whether paogmis

under@pitalized is “highly factual and may vary substantially with the industry, coysaze

of the debt, account methods employed, and like fattamsd plaintiff had not alleged any
information regarding the appropriate level of capital for a busirfekfendant’s size in the same
industry. Id. at 426 (quotinglrs. of the Nat'l| Elevator Indus. Pension, Health Benefit & Educ.
Funds v. Lutyk332 F.3d 188, 197 (3d Cir. 2003ltimately, the court concluded that “[a]t best,
[p]laintiff's allegations @monstrate[d] a misuse or mismanagement of corporate funds that
ultimately resulted in [defendant entity’s] inability to sustain its business opeyatrather than

the type of “specific, unusual circumstances” which are required fopiiing purposs.” Id.

at 429.
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Here, Plaintiff has provided nothing but conclusory allegations thatendant Scott
Fischer “misused the corporate form in failing to observe corporate faewailit managing
Defendants Byana ar[éIC]” and “operatedDefendants Byana and Fischer Investment Capital
from his home address and used numerous bank accounamgstet funds freely between and
among Defendants Byana and Fischer Investment Capital, together with variauBisther
related entities Compl. 11239-246.

The recorccurrently before this Court indicates that Byana megggroximately $900,000
in transfers to th€ischerrelated entitiesis follows* in earlyDecembe006, two wire transfers
of $150,000.13 and $100,000 were made from Byana toF0OBF 190;and on December 26,
2006, the same dags Tina Fagan’s second equity investment of $700a00ire transfer of
$650,000 was made from Byana to FIC, SOW3;on April 1, 2009, land was transferred to
Private Capital pursuant to an installment sale, SOMF 198.

The parties dispute the purpose of the transfers; Plaiotitendshat they were fraudulent
conveyances, while Mr. Fischer contends that they were repayments for the i8d aditance”
which the Fischerelated entities mad® Byana in order for Byana to purchase pheperties
upon which the Derbyshire Project woudd built. Irrespective of the legitimacy of the transfers,
as thecourt explained itLinus Holding Corp.themereshowingthatthe relateeentitiesreceived

transfers of fund&om Byanais insufficient to satisfy thérst prong of theveil-piercing irquiry™®.

14 Plaintiff has not disputed the existence of these transfers or that they adremFischer-
related entities rather than Mr. Fischer himself, however, Plaintiff disp@#dadts “to the
extent Defendants suggest they acted legitimately.” Pl. FE3pIF 118197.

15 While the intercompany transfers, alone, cannot satisfy the-atjerinquiry, the transfers, in
light of the dispute as to their legitimacy, suggest tlmthtrence to the fiction of separate
corporate existence would sanction a fraugromote injustice,arguably satisfying the second
but not the firstprong of the piercing the corporate veil analyst¢ate Capital Title & Abstract
Co. v. Pappas Bus. Serv646 F. Supp. 2d at 679.
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Plaintiff, after years of discowgrhasnot providel documentary supporside from bank records
evidencing various transfers between the entit@dher alter ego theor76 F. Supp. 3d at 427
(refusing to pierce the corporate veil becauseneassuming alleged transfers constituted a
disregard of corporate formalities, the plaintiff otherwise failed to demaoasira presencaf any

of the other factors relevant to a vpiercing analysis)lnstead, Plaintiftonclusorilyassertshat
her allegations havenly gained support through discovery.” PI. Br. at 34. Blaintiff has not
cited any authority to stand for the proposition tiiet mere transfer of funds amongst related
entities is a sufficient basis to peerthe corporat veil nor has Plaintiff demonstrated thatda
was undercapitalized asiinception, or any of the other alter ego factdvoreover Plaintiff has
not proffered evidence indicating that any of the fumdse transferretb Mr. Fischer’s personal
bankaccounts Indeed Mr. Fischer'scommon ownership those entitiesandentities’ common
headquarterds insufficient to justify piercing.Compare Preferred Real Estate Invs., LLC v.
Lucent Techs., IncNo. 075374, 2009 WL 1748954, at D.N.J. June 19, 2009) (declining to
pierce the corporate veil where plaintiff merely allegmmmon ownershig a “common place

of businessg between defendant entity and related entities and that principals of otliesenti
utilized personal funds tatilitate the defendant entity’s purchase of propertiesnatidg that
provision of funds “may simply be an investmemwijh Operative Plasterers & Cement Masons
Int'l Ass'n Local 8 v. AGJ Const., LLBlo. 086163, 2009 WL 2243900, at *7 (D.N.J. July, 24
2009)(finding piercing the corporate veil appropriate to hold individual defendants liable wher
plaintiff alleged that corporation was undercapitalized, and failed to obseparaiar formalities

or maintain corporate records). In sh@&aintiff's allegations fall short of establishing ti&xott
Fischerdisregarded Byaas corporate form such thathe corporation is merely a facadeihus

Holding Corp, 376 F. Supp. 3d at 425.

55



Accordingly, summary judgment igranted,as to the claim of breach of the Byana
Promissory Notes against Scott Fischely. However, Plaintiff’'s breach of contract claim as to
the FIC promissory notes mayoceedas Scott Fischexppears to have personally guaranteed the

FIC Loan Modification agreement.

l. Dismissal ofDefendantsVeronika Fischer, Funder, Bowder and Wealth
Capital

Defendants/eronka Fischer, Funder, Bowder, and Wealth Capitedtendthattheyare
entitled tosummary judgmenn all of Plaintiff's claims. Def. Br. at 4648 In support 6 their
argument, Defendants contend that, as to the entity defenB&aitgiff and her husbanstified
at their depositions, that they did not knewvatthese entitiesvereor what their relationship is to
Scott Fischer and ByanBef. Br. at 47. As to Mrs. Fischer, Defendantentend that Plaintiffs
have failed to proffer any evidence suggesting her involvement ailldgedfraudulent scheme,
and that Plaintiffs do not know, and have never spoken to Mrs. Fischer. Def. Br. at 46.

Plaintiff's only remaining claims, against these defendants, are the commfrauayand
aidingand abetting common law fragthims. As outlined in this Opinion, in order to succeed
a claim of common law fraud, a plaintiff must establish “(1) a material misreprésenté a
presently existing or past fact; (2) knowledge or belief by the defendant ofsity;f&B) an
intention that the other person rely on it; (4) reasonable reliance thereupon by the citrer per
and (5) resulting damagesTriffin, 926 A.2d at 368.In order to succeed on a claim for aiding
and abetting fraud, a plaintiff must establish “(1) the party whom the defendant atdqsenfioisn

a wrongful act that causes an injury; (2) the defendant must be generally aWwisreoté as part

16 1n additionto the claim against Scott Fisch@gunt XI also alleges breach of contract claims
against Byana and FIGeeCompl. 1123846. Those defendants did not move for summary
judgment on that courccordingly, the breach of contract claims against Byan&#ngroceed.
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of an overall illegal or tortious activity at the time that he provides the assistandg;(3) the
defendant must knowingly and substally assist the principal violation.State, Dep't of
Treasury 904 A.2d at 784.

Here, Plaintiff has pointed to nothing more than comimenershipbetween some of the
defendant entities, and the receipt of funds from Byarmat i€ insufficient.As discussed in this
Opinion, Mrs. Fischer had an ownership stake in Funder, an entity which has ownealstsgrst
Private Capital and Bowder, and funds from Byana were transferred to thities.datrthermore,

Mrs. Fischer receivkka salary from FICThe parties dispute the purpose and legitimacy of the
transfersand the propriety of Mrs. Fischer’s salary, but undisputedly the record shows that the
transfers and paymentgere initiated and orchestratbg Mr. Fischer. Indeed,Plairtiff has not
proffered anyevidence suggesting that Mrs. Fischer or those entities had any direct involvement
in the alleged fraud, such that they could be directly liable. More particularly, nothing @ctine r
suggests that Mrs. Fischer and the defahdatities were “generally aware of [their] role as part

of an overall illegal or tortious activity” at the timfecott Fischer allegedly perpetratbds
fraudulent scheme, or that they “ knowingly and substantially ps$ishe principal violatiot!

N.J. Dep't of Treasury904 A.2d at 784 Moreover, Plaintiff has not even allegedlet alone
proved —thatthese defendants made any “material misrepresentations of a presentlyg @xistin
past fact’ that would subject them to direct liability for fraudriffin, 926 A.2d at 368.

Accordingly, Plaintiff's fraud claims against thedafendants are dismisséd.

17 Although thesédefendants cannot be held directly liable on Plaintiff's fraud claims, this Opinion
does not address whether Plaintiff, in the event she obtains a judgment against Byjans ¢ott
Fischer, could seek to recover any funds allegedly transferred to Veronika Fischer, Funde
Bowder, or Wealth Capital, in a pgstdgment lawsuit, based on the premise that any such
transfers were fraudulent conveyances.
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V. CONCLUSION

For the reasons set forth above, Defendants’ Motion for Summary Judg@&ANTED
IN PART and DENIED IN PART . Summary Judgment GRANTED in favor of defendants
Veronika Fischer, Bowder, Funder, and Wealth Capitalall of the claims against therand
those defendants are dismissed from this lawsuit. Summary Judg@ieoGRANTED in favor
of Scott Fischer, Ban E. Carroll, Private CapitdfIC, and Byanan Countd (Federal RICO), Il
(conspiracy to violate RICO), IINJ RICO),IV (Violation of Section10(b) of the Securities’
Exchange Act and Securities Rule 18 V (the New Jersey Uniform Securities AcVIII
(Equitable Fraud), IX (Conversion), X (Unjust Enrichmext)V (Breach of Fiduciary Duty).
Defendant$cott Fischer, Brian E. Carroll, Private CapiE(;, and Byana’'sVotion for Summary
Judgments to Counts VI (Common Law Fraud/Fraud in theubaiment)andVII (Aiding and
Abetting Common Law Fraudy DENIED. Scott Fischer's Motion for Summary Judgment
motion on Count X(Breach of Contractls DENIED, but the claim is limited to the Breach of
the FIC Promissory Note as outlinedls Opinion. Furthermore, Michael Fagan is dismissed as

a plaintiff due to lack of standing.

Date:October 30, 2019
/s/ Freda L. Wolfson
Hon. Freda L. Wolfson
U.S. ChiefDistrict Judge
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