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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JAMAL GIBBS,
Plaintiff, Civil Action No. 14-7138 (MAS) (LHG)
V. MEMORANDUM OPINION

UNIVERSITY CORRECTIONAL
HEALTHCARE, et al.,

Defendants.

SHIPP, District Judge

This matter comes before the Court on Defendant Dr. Ahmar Shakir’s (“Dr. Shakir”)
Motion for Summary Judgment against Plaintiff Jamal Gibbs (“Plaintiff”). (ECF No. 130.)
Plaintiff filed opposition (ECF No. 132), and Dr. Shakir replied (ECF No. 134). The Court has
carefully considered the parties’ submissions and decides the matter without oral argument
pursuant to Local Civil Rule 78.1. For the reasons stated below, the Court DENIES Dr. Shakir’s
Motion for Summary Judgment.

L. Undisputed Facts!

On May 24, 2013, Plaintiff, an inmate at the New Jersey State Prison, injured his hand

while playing basketball. (Second Am. Compl. 14, 19, 20, ECF No. 93.) On June 20, 2013, after

' As the parties’ Local Civil Rule 56.1 Statements do not adequately address all of the underlying
facts applicable to the issues pertinent to the instant Motion—i.e., whether exceptions to the
Affidavit of Merit Statute apply to Plaintiff—the Court reviewed the factual record beyond the
parties’ Rule 56.1 statements. See Tukes v. Hayman, No. 10-98, 2011 WL 915382, at *6 (D.NLJ.
Mar. 9, 2011) (“A judge may relax [Rule 56.1] . . . where the interests of justice so require . . . .”).



multiple interactions with medical personnel, Plaintiff met with Dr. Shakir, an orthopedic surgeon.
(1d. 9 60.) After examining Plaintiff’s x-rays, Dr. Shakir put together a treatment plan for Plaintiff:

The patient is advised to continue range of motion activity as
tolerated. The patient[’s] . . . fracture is healed on the X-ray . ..
intervention is required. The patient is advised to continue range of
motion and follow-up is recommended p.r.n.?

(Hovey’s Cert., Ex. O, at D00260, ECF No. 132-1.)
Plaintiff did not return for a follow-up visit with Dr. Shakir until February 27, 2014. (PL.’s
Opp’n Br. 10, ECF No. 132.) After the visit, Dr. Shakir compiled a report that stated:

History:

The patient is a 30-year-old male who presents with an injury to the
right ring finger. The patient has had this injury since June 2013.
Initially, the patient was treated nonoperatively. The patient was
seen late.

When seen the patient could not be operated on. He had a
comminuted fracture of the metatarsophalangeal joint of the right
finger. This . . . resulted in a deformity and injury and lack of
extension.

Physical Examination:

Physical examination of the right ring finger reveals no sign of
infection or inflammation. Obvious deformity associated with a
flexion contractures notable. The patient has tenderness over the
metatarsophalangeal joint. The patient is able to perform a full
composite fist.

Impression:

Continued fracture with DJD right ring finger metatarsophalangeal
joint.

Plan:

The patient is advised to continue range of motion active as
tolerated. Continue to perform strengthening as tolerated. There is
no orthopedic intervention that can be performed at this time. He
understands and is questioning whether anything could have been
done when he was injured. Certainly, if I had seen immediately after
the injury th[e]n percutaneous pin[nling could be performed.

2“Pro re nata,” meaning “as needed” or “as circumstances require.”



However, he understands that no promises can be made in regards
to the outcome. Even after surgical intervention and pinning the
outcome may be the same. Significant injury to the
metatarsophalangeal joint does result in degenerative changes. This
joint cannot be fused due to its functionality. Hence, the patient will
have to live with the deformity as it is.

(Hovey’s Cert., Ex O, at D00169.)

On April 6, 2016, Plaintiff filed a Second Amended Complaint naming Dr. Shakir as a
defendant and adding negligence and medical malpractice claims. (Second Am. Compl. 9 11,
109-14.) On May 6, 2016, Dr. Shakir filed an Answer to Plaintiff's Second Amended Complaint,
identifying himself as a “Board Certified Physician” and asserting that the care he provided to
Plaintiff was related to his specialty in orthopedic surgery. (Dr. Shakir’s Answer 20, ECF No.
105.) As of Dr. Shakir’s filing of his Motion for Summary Judgment, Plaintiff had allowed 231

days to pass without providing an Affidavit of Merit to Dr. Shakir.? (Dr. Shakir’s Statement of

Undisputed Material Facts (“SUMF”) 9 5.)

* It appears that after Dr. Shakir’s Motion for Summary Judgment was fully briefed by the parties,
Plaintiff provided an Affidavit of Merit to Dr. Shakir on or around April 13,2017. (ECF Nos. 147,
148.) Plaintiff has not argued, however, that the Court should consider the Affidavit of Merit with
respect to Dr. Shakir’s Motion. Moreover, given the dilatory timing of the purported Affidavit of
Merit, it does not change the Court’s analysis with respect to Dr. Shakir’s Motion for Summary
Judgment. Plaintiff has also requested a Ferreira conference. (ECF Nos. 147, 148.) The Court,
however, need not hold a Ferreira conference to decide 2 summary judgment motion against
Plaintiff for his failure to provide a timely Affidavit of Merit. See Brown v. United States, No. 15-
7734, 2017 WL 1064665, at *3 n.2 (D.N.J. Mar. 21, 2017) (“The Third Circuit has instructed that
challenges based upon a plaintiff’s failure to timely submit an appropriate Affidavit of Merit . . .
should be brought as motions for summary judgment as such challenges necessarily involve
matters outside the pleadings.” (citation omitted)); see also Endl v. New Jersey, No. 12-3564, 2016
WL 1224133, at *18 (D.N.J. Mar. 29, 2016) (“[T]he requirement of a Ferreira conference does
not apply in federal court.”).
























