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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

NANCY A. SMITH, individually and as the
Administrator of the ESTATE of WILLIAM L.
SMITH,

Plainiff,
Civ. Action No. 14-7178RM-LHG
V.

TOWNSHIP OF WARREN, SOMERSET

COUNTY, STATE OF NEW JERSEY, NEW

JERSEY OFFICE OF EMERGENCY :

MANAGEMENT, CHRISTOPHER J. CHRISTIE; OPINION
in his official capacity as the Governor of the State

of New Jersey, COLONEL RICK FUENTES, in his

official capacity as the New Jersey Director of

Emergency Management, and JOHN DOEBR)1

Defendants.

MARTINOTTI , DISTRICT JUDGE

Beforethis CourtarethreeMotionsto DismissPlaintiff NancyA. Smith's (hereinreferred
to as“Plaintiff” in her capacityasbothan individual plaintiff andadministratorfor the Estateof
William L. Smith, and referredto individually as “Nancy Smith’) First AmendedComplaint
(“FAC”), pursuantto Fed.R. Civ. P. 12(b)(1) and 12(b)(6), broughtby DefendantsSomerset
County ("Somersé) (ECFNo. 55), Township oWarren(“Warrert) (ECFNo. 56),andtheState
of New Jersey(“New Jersey or the “Staté), the New JerseyOffice of EmergencyManagement
(the*OEM”), Governor Christophel. Christie(* Christi€’), andColonelRick Fuenteg* Fuentey)

(collectively,“StateDefendants”) ECF No. 57). Plaintiff, asan individual andin hercapacityas
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administratorfor the Estate(the “Estaté) of William L. Smith (*William Smith’), brings this
actionagainstWarren,SomersetNew Jerseythe OEM, Christie,in his official capacityasthe
Governorof the Stateof New Jersey,and Fuentes,n his official capacityasthe New Jersey
Directorof EmergencyManagemen(collectively, “Defendanty, for allegedy failing to provide
NancyandWilliam Smithwith equalacces$o emergencyervicesduring SuperstorrBandy(the
“Stornt) in violation of Title Il of the Americanswith DisabilitiesAct (the “ADA™), 42 U.S.C.
8§ 12131,et seq, 8 504 of theRehabilitationAct of 1973(the “RehabilitationAct”), 29 U.S.C.
8 794, et seq, the Fair HousingAct (the “FHA"), 42 U.S.C. § 3601et seq, the Fourteenth
Amendment of th&Jnited StatesConstitution, pursuarb 42 U.S.C. § 1983 (“§ 1983 andthe
New JerseyLaw Against Discrimination (the “NJLAD”), N.J.S.A. 10:5-1,et. seq Plaintiff
opposes the pending MotiottsDismiss

For thereasonssetforth herein,the Motionsto Dismissare GRANTED IN PART and
DENIED IN PART.

l. BACKGROUND

A. Factual Background

Thefollowing allegationsaretakenfrom Plaintiff's FAC andareassumeastruefor the
purposes ofheseMotionsto Dismiss.Nancy Smithis aresidentof the Township ofVarrenin
SomerseCounty,suffersfrom Parkinson’s beaseandis confinedto awheelchair (ECFNo. 47
at 11 2, 57.)William Smith, now deceasedyas a residentof Warrenin Somersetand suffered
from dementiaandAlzheimers disease(ld. at §3.) NancySmithis theadministratorof William
Smiths estate (Id.) This action arises from Defendants allegedfailure to provide Nancyand
William Smith with equalaccesso emergencyservices,in the sameway suchserviceswere

availableto nondisabledindividuals,before during,andafter Superstornsandy



Plaintiff allegesthat “Defendantswere requiredto ensurethat peoplewith disabilities
would havdull andequalaccesgo all aspect®f emergencyreparednegsrogramsandservices,
and that peoplewith disabilities would not bepreventedby virtue of their disability from
participatingin andobtaining the benefits sluchprogramsandservices. (1d. aty 17.)Duringthe
Storm,Defendantsallegedlyfailed to fulfill theseresponsibilitiesanddid not provideNang and
William Smithwith sufficientaccesdo emergencyservicesdespite thdactthat“[a]t thetime of
the Storm— andfor manyyearsprior —Defendantsvere on noticethat New Jerseywas highly
susceptibldo the effectsof naturaldisastersand otheremergenci€sandthat disabledresidents
wereespeciallyvulnerableo suchevents(ld. at  14.)

Accordingto the FAC, prior to the Storm, the OEM and Fuentesopenly admittedthe
importance otheir obligationto ensurethat individualswith disabilitieshadadequateiccesdo
emergencyervices(ld. at 11 18-21) FouryearsbeforetheStorm theOEM issuedarevised125-
pagereportentitled“ SpecializedsShelterPlanning,”which allegedly“emphasizedhe importance
of, andtheneedfor thestateandlocd governmentso implementappropriat&emergencylanning
for peoplewith disabilities” (Id. at § 19.) Additionally, theOEM’'s website “emphasizests
commitmentto so-called‘Whole Community Planning. (Id. at § 19.) Accordindo thewebsite:

The OEM is committedto whole-community planningemergency
planningthatinvolvesentirecommunitiesand not just government
agenciesBy including thdull spectrunof peopleandorganizations
representedh a communityemergencyplanningwill accountfor
the reedsof all communities membersregardles®f their personal
circumstance®r abilities. We include individualswith functional
needsadvocatesand humanserviceprovidersin all phasef the
emergency managementprocess — mitigation, preparedness,
regponseand recover. Thereis nothing ‘special about insuring
everyonecan accessmass care shelters,understandemergency
information, evacuatesafely or receive recovery information.

Whole-community plannings somethingwe practiceasa normal
course of businesbecauseverylife matters.



(Id.) Monthsbeforethe Stormstruck,Fuentesasdirectorof the OEM, issuedthefollowing press
releaseregardingDefendantsobligationsto ensurehatpeoplewith disabilitieshaveequalaccess
to emergencyervices:
Our goal is inclusion of peoplewith disabilities in emergency
preparednessnd insuring accessand integrationof peoplewith
functionalneeddnto all ouremergencynanagemendactivities.. . .
Every life matters.We needto reversethe trend of peoplewith
disabilitiesbeing disproportionateiynpactedoy disasterswe have
alegal— butmoreimportantly —an ethicalobligationto do so.
(Id. at T 21.) Plaintiff claims despitetheseobligations, {b]efore, during, and after the Storm,
Defendantsappropriatelyensuredthat essentialcomponentssuch as shelterand care, were
availableto thegeneralpublic,” but ‘failed to accountfor NancyandWilliam.” (Id. at {22-23.)
As aresut of thesefailures, Nancy and William Smith allegedly*“sustainedand continue[]to
sustain, substantidamages.(ld. at { 24.)

The Stormmadelandfall in New Jerseyon October29, 2012. Id. at ] 39.)At thattime,
NancyandWilliam Smithresidedwith theirdaughterDeborahSmith(collectively,the “Smiths),
in their homelocatedat 10 JenniferLane,Warren,New Jersey(ld. at  25.) Approximatelyour
or five daysbefore the Storm DeborahSmith registeredNancy and William Smith with the
“SpecialNeedsRegistry offeredby New Jersey (Id. at | 29.) Accordindgo Plaintiff, the Special
NeedsRegistrywas “designedto help people whomay have difficulty during an evacuation
becaus®f physicalor cognitivelimitations” (Id. at  28.)New Jersey urgeddisabledndividuals
to register‘so emergencyresponders [couldbetter plan to servethemin a disasteror other
emergency. (Id. aty 28.)(bracketdn original)

Approximately 24to 48 hoursbeforethe Storm,CarolannGarafola themayorof Warren

(“Garafold), contacteddeborahSmithandinformedherthatbecausehe onlyavailableshelterin

the area, StonecrestChurch,was not equippedo accommodatéNancy and William Smiths



disabilities,the townshiptherefore plannedo placethemin a nursing home, hospital, assisted
living facility for the duration of th&torm.(Id. at §133-34.)However,shortlybeforethe Storm
struck New Jerseyon October 28, 201ReborahSmith spokewith JaneAsch (“Asch’) from the
WarrenOffice of EmergencyManagementwho advisedherthat “she hadbeenon a phoneall
with Govenor Christieandit was determinedhat Nancyand William shouldstay putin their
home.” (d. at1135-36.)Aschexplained‘thatageneratomwould only bedeliveredto the homen
theeventtheSmithslost power.” (d. at{ 36.) [R]elyingon theassurancef WarrenandSomerset
thatthey would be provided appropriabelterandsafetyduring the $rm, NancyandWilliam
forewentother opportunitieso seekappropriateshelterand safetyprior to the Stornis arrival”
(Id.at{ 38.)

Whenthe Sorm madelandfall, on October29, 2012, th&&miths homeimmediatelylost
power. (d. at § 39.)On October29, 2012 Warrendelivereda generatoto the Smiths home. (d.
at  40.) The generatorfailed immediatelyafter delivery. (Id. at § 41.) On October 30, 2012,
Warrendelivereda secondgenerator which also failed soonafter delivery. (Id. at §142-43.)
Without accesdo electricity, the Smithsspen “severaldayssufferingfrom the bitter cold, and
NancyandWilliam’s conditionsdeterioratedignificantly” (1d. at1144-47.)

During this period, DeborahSmith was “urgently requestinghdp from the local
authorities. (Id. at § 48.)In responséo her calls for aid, on October31, 2012, “asocialworker
from SomersearrivedattheSmiths home.” (Id.) Ultimatdy, thesocialworkerdecidedo remove
William Smith from the Smiths home, ‘{d]espite Deborahand Nancys vehementobjections,”
becauséhe “presentechs adangerto himself or others,”as evidencedoy the fact that he *had

unplugged theecondgenerator.” Id.) While in the careandcustody of théState! William Smith

LIt is notclearfrom the FAC specificallywhich Defendant$iadcustody oWilliam Smith.



was “involuntarily committed to three hospitals overapproximatelyeleven days and was
allegedly“keptin substandard conditions,” including residingooms withouheatandwithout
adequateclothingto keephim warm. (Id. at 1150-53.) On November 10, 2012Villiam Smith
passedway.(Id. at§ 54.)

NancyandDeborahSmithremainedattheSmiths home, until November 4, 2012, without
heat or electricity. (Id. at 149, 55.) On November 4,an officer from Warreris Office of
EmergencyManagementllegedlyadvisedNancy and DeborahSmith that therewas room for
thematashelterthathadbeenopenedat Bernards High Schoolin BernardsvilleNew Jersey(ld.
at 1 55.) According to the officer, the shelter was accessibleto the disabled and could
accommodatanindividual confinedo awheelchair(ld.) Nancyand DeborahSmithtraveledto
theshelterthatsameday.(Id. at J 56.)However,accordingo Plaintiff, theshelter‘wasbesewith
isstes which madeit inappropriatefor Nancy and otherdisabledpersons.” Id. at § 57.) These
allegedissuesncluded:(i) peoplewith disabilitieswerehoused upstaiis theshelterandbecause
theelevatowasnotoperatingtheseindividualswereeffectivelytrappedupstairsyii) the upstairs
bathroomwasnot handicappedccessibl@andcouldnotaccommodat®lancySmith's wheelchaiy
(i) the upstairsareawas not equippedwith appropriate poweoutlets and (iv) peoplewith
disabilitiesdid not haveaccesso a showeror hot water. (Id. at 1157(A)«K).) Accordingto
Plaintiff, “Bernards High Schoolwasopento thegeneralpublicasanemergencyhelteruntil at
leastNovember 14, 2012and “[d]uring thattime, Bernards High Schoolwas not equippedo
accommodatelisabledindividuals,suchasNancyandWilliam.” (1d. at  58.)The FAC is silent
asto how longNancyandDeborahSmiththemselveshelteredat Bernards High School.

Plaintiff assertghat the failure of the Defendantso provide Nancyand William Smith

with accesgo public facilities and servicesbefore,during, andin the aftermathof Superstorm



Sandy, causedsignificant physical, emotional, and monetaryharm to them. (Id. at 7 59.)
Additionally, Plaintiff allegesthat “[tjo date,Defendamts havefailed to implementan adequate
disasterrelief programfor disabledpersons, suchs Nancy” (Id. at §60.) Plaintiff concludes
becauseNew Jerseyis susceptiblego future emergenciesincluding bothmanmadeand natural
disasters Nancy Smith is likely to be harmedin the future if Defendants failures are left
unaddressed.ld. at 1161-62.) Plaintiff assertsfive claims againstDefendants: CounOne,
violation of the ADA by all DefendantsCountTwo, violation of § 504 of theRehabilitationAct
by all Defendants; Courithree,violation of theFHA by all DefendantsCount Fouryiolation of
the Fourteenth Amendment, under 42 U.S.C. § 1Bg83Varrenand Somersetand CountFive,
violation of the NJLAD by Warrenand SomersetPlaintiff seeksdamagesaswell as equitable
relief, including ‘{a] declarationthat Defendants discriminatory provision of shelter during
emergenciesiolates stateandfederallaw andanorderandjudgment enjoinindpefendantérom
violating stateandfederallaw and“requiring Defendants$o developandimplementanemergency
preparednesprogramand provision ofemergencyshelterthat addresseshe uniqueneedsof
peoplewith disabilities during emergencies[’](ld. at CountsOneThree and Five, Wherefore
Clauses.)
B. Procedural Background

Plaintiff initially filed her Complaintin this matteron November 10, 2014ECF No. 1.)
On July 30, 2015, the Court appointeb bonocounsefor Plaintiff. (ECFNo. 36.)On June 16,
2016,with the consent ddll defendantsRlaintiff filed theFAC, whichomittedcertainpreviousy-
pleddefendantandincludedmoredetailedallegationgegardingPlaintiff’s claims.(ECFNo. 47.)
Somersetmovesto dismissthe claims againstit for failure to statea claim, pursuantto Rule

12(b)(6).(ECFNo. 55.) Warrenlikewise movesto dismisstheclaimsagainstt for failure to state



a claim, pursuanto Rule 12(b)(6). (ECF No. 56.) StateDefendantanoveto dismissthe claims
againsthem(1) pursuanto Rule 12(b)(1)for lack of subjectmatterjurisdiction, on thebasisof
EleventhAmendmensovereignmmunity, and(2) pursuanto Rule 12(b)(6)for failureto stae a
claim. (ECFNo. 57.)Plaintiff opposesheseMotions? (ECFNo0s.66, 67, & 79.)
Il. LEGAL STANDARD
A. Rule12(b)(1)

Rule 12(b)(1)mandateghe dsmissalof a casefor “lack of subjectmatterjurisdiction”
Fed.R. Civ. P.12(b)(1).An assertiorof EleventhAmendmentmmunityis achallengdo adistrict
court'ssubjectmatterjurisdiction. SeeBlanciakv. Allegheny Ludlum Corp77 F.3d 690, 693 n.2
(3d Cir. 1996) ([T]he EleventhAmendmentis a jurisdictionalbarwhich deprivesfederalcourts
of subjectmatterjurisdiction’) (citing Pennhurst State School & Hosp.Halderman 465U.S.
89, 98-100(1984)). Typically, when jurisdiction is challengd pursuanto Rule 12(b)(1), the
plaintiff bearsthe burden of persuading tlweurt that subjectmatterjurisdiction exists. Kehr
Packageslnc. v. Fidelcor,Inc., 926 F.2d 1406, 1403d Cir. 1991).However becauséEleventh
Amendmenimmunity can be expresslywaivedby a party, or forfeited through nonassertionit
does notmplicatefederalsubjectmatterjurisdictionin the ordinarysensé€, andtherefore aparty
assertingeleventhAmendmenimmunity bearsthe burden of provingts applicability. Christyv.
Pennsylvania Turnpik€omm, 54 F.3d 1140, 11443d Cir. 1994); seealso Carter v. City of
Philadelphig 181 F.3d 339, 34{Bd Cir. 1999).

Whenevaluatinga Rule 12(b)(1jmotionto dismiss a court mustirst determinewhether

the motion attacksthe complaintas deficient on its face, or whether themotion attacksthe

2 On October7, 2016,Plaintiff filed a letter requestinghat the Court considener sur+eply to
addressiewargumentsaisedin StateDefendantsreply brief. (ECFNo. 79.) The Courthasread
andwill considerPlaintiff's surreplyin decidingthe pending MotionsSeel.. Civ. R. 7.1(d)(6).



existenceof subjectmatterjurisdictionin fact, apartfrom any pleadingsMortenserv. First Fed.
Sav. & LoanAssn, 549 F.2d 884, 89@d Cir. 1977).If themotion consists of &acial attack,‘the
court must only consider tradlegationsof the complaintand documentseferencedhereinand
attachedhereto,in the light mostfavorableto the plaintiff.” Gould Elecs.Inc. v. United States
220 F.3d 169, 1763d Cir. 2000)(citing Mortensen 549 F.2d at 891). However,if the motion
involves afactual attack,“the courtmay consider evidence outside thkeadings. Gould 220
F.3d at 176 (citing Gothav. United States 115 F.3d 176, 178-7@&8d Cir. 1997)).Here, State
Defendantsmotion is afacial attack becausé&tateDefendantasserthattheyareimmunefrom
Plaintiff's claimsaspled.Therefore onreviewingthis question oovereignmmunity, the Court
mayonly consider th&AC in thelight most favorabl¢o Plaintiff.
B. Rule 12(b)(6)

In decidinga motionto dismisspursuanto Rule 12(b)(6),adistrict courtis “requiredto
accepfastrueall factualallegationsn the complainanddrawall inferencesn thefactsallegedin
thelight most favorableao [the gaintiff].” Phillips v. Cnty. of Allegheny515 F.3d 224, 22gd
Cir. 2008). TA] complaintattackedby a . . .motion to dismissdoes noneeddetailedfactual
allegations. Bell Atlantic v. Twombly 550 U.S. 544, 555 (2007)However, the Plaintiff's
“obligationto provide he ‘grounds’of his ‘entitle[ment]to relief requiresmorethanlabelsand
conclusionsandaformulaicrecitationof theelementf acauseof actionwill not do.”ld. (citing
Papasanv. Allain, 478 U.S. 265, 286 (1986)). A couit “not boundto acceptastrue a legal
conclusioncouchedas a factual allegation” Papasan 478 U.S. at 286. Instead,assuming the
factualallegationsn the complainaretrue,those fflactual allegationamust be enougto raisea

right to relief abovethe speculativdevel” Twombly 550U.S.at 555.



“To survive amotion to dismiss,a complaint mustontain sufficient factual matter,
acceptedastrue, to ‘statea claim for relief thatis plausible onts face!” Ashcroftv. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at 570). “A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendants
liable for misconductalleged: Id. “Determiningwhetherthe allegationsin a complaintare
plausibleis a contextspecific task that requires thereviewing court to draw on its judicial
experiencendcommonsensé. Id. at 679.*[W]herethewell-pleadedactsdo notpermitthe court
to infer morethanthe merepossibility of misconduct, the complaihiasalleged—but it hasnot
‘show[n]—' thatthepleaders entitledto relief.” 1d. (citing Fed.R. Civ. P.8(a)(2)).

1. DECISION

A. Standingto Bring Claims for Prospectivelnjunctive Relief

Plaintiff seeks amongother remedies,equitablerelief in the form of “[a]n order and
judgment enjoining Defendantiom violating’ the ADA, the RehabilitationAct, the FHA, and
the NJLAD (as to Warren and Somersetonly), “and requiring Defendantsto develop and
implementan emergencypreparednesprogramthat addresseshe uniqueneedsof peoplewith
disabilitiesduringemergencies.(ECF No. 47 at 176, 86, 97, 114.) DefendardsguePlaintiff
doesnot have standintp seekprospectivanjunctive relief, becaus€1) shehasnot pleadfacts
indicating that Nancy Smith is in immediatethreatof dangerfrom a repetition of the type of
experiencehat shesufferedduring theStormand(2) theEstatg asanentity ratherthanadisabled
individual, cannot b&aarmedby futurelack of emergencyervicesPlaintiff does notontesthat

the Estatelacks standingto seekprospective injunctiveelief, nor couldshe,but maintainsthat

NancySmith hassuchstandingbecausehe*“facesa threatof discriminationin the provision of

10



emergencyservicesthatis real andimmediate’. (Br. in Opp’n to the Mot.to DismissFiled by
Defs.New JerseyOEM, Christie,andFuenteECF No. 67) at 24 (quotation®mitted).)

UnderArticle 11l of the Constitution, th@urisdiction of federalcourtsis “constitutionally
restrictedo ‘casesand‘controverses.” Flastv. Cohen392U.S.83, 94 (1968). To have standing
to sue,aplaintiff mustestablish‘(1) aninjury-in-fact thatis (a) concreteandparticularizedand
(b) actualor imminent,notconjecturalor hypothetical(2) acausalkconnectiorbetweerthe injury
andthe conductomplainedf; and(3) a likelihoodthatthe injurywill beredressethy a favorable
decision.” McNair v. Synapse Grp.Inc., 672 F.3d 213, 223(3d Cir. 2012) (marks omitted).
Additionally, whena plaintiff seeksprospectiveelief, he “must showhat heis ‘likely to suffer
futureinjury from the defendant’s conduct. Id. (quotingCity of LosAngelesv. Lyons 461U.S.
95, 105 (1983)

In Lyons,for example the plaintiff broughtclaimsagainstthe City of Los Angelesfor a
Los Angelespolice officer's allegeduse of a chokehold on timaintiff. 461 U.S.at 97-98.The
plaintiff sought an injunction prohibiting theLos Angeles police departmenfrom using
chokeholdsandother control holdg situationsvheredeadlyforce wasnotthreatenedld. at 98.
The Supreme Courtuledthattheplaintiff did not have standintg seektherequestednjunction,
becausd&ehadnot showrthathewas*likely to sufferfutureinjury from theuseof the chokeholds
by police officers” Id. at 105. Although theplaintiff had beenchokedin the past,this singular
eventdid not ‘establisha real andimmediatethreatthat he wouldagainbe stoppedor atraffic
violation, orfor any otheroffense,by an officer or officers who would illegally choke himinto
unconsciousness withoamyprovocation oresistancen hispart” Id. TheSupgreme Courtfurther
explained “[t]he additionalallegationin the complainthat the policein Los Angelesroutinely

apply chokeholds situationswheretheyare not threatenedby the useof deadlyforcefalls far

11



short of theallegationghat would benecessaryo establisha caseor controversyetweenthese
parties: Id. at 106. The Supreme Court concludedatto establishan actualcontroversyin this
casethe plaintff would havehad“not onlyto allegethat he would have anothencountemith
the police bualsoto makethe incredibleassertioreither(1) thatall policeofficersin Los Angeles
alwayschokeany citizenwith whom they happeto havean encounterwhetherfor the purpose
of arrest,issuing acitation, or for questioningpor (2) that the City orderedor authorized police
officersto actin suchmanner.”ld. at 105-06.
Applying theseprincipalsto the presentcase,the Court findsthat Nancy Smith lacks

standingto seekprospective injunctiveelief againsDefendantsAccordingto the FAC,

[b]y failing to provide Nancy and William with accesgo public

facilities and servicesbefore, during, andin the aftermathof the

Storm,Defendantdavecausedsignificant physical,emotionaland

monetaryharm to Plaintiff. To date, Defendantshave failed to

implementanadequatelisasterelief programfor disabledpersons,

suchas Nancy. BecausaNew Jerseyis particularly susceptibleéo

similar disastersthe ham from Defendantslack of an adequate

disasterrelief programfor disabledpersonss ongoingandmust be

addressedmmediatelybefore the next natural disasterinevitably

strikes.If Defendantsfailuresareleft unaddressedyancyis likely

to be harmedin the future when another naturaldisaster or

emergencytrikesNew Jersey.
(ECF No. 47 at 159-62.) Itis likely the County ofSomersewill experienceanothernatural
disasteror emergencyhowevermajoror minor,at some pointn thefuture.SeeBrooklynCtr. for
Indep. of the Disabled. Bloomberg 290 F.R.D. 409, 4165.D.N.Y.2012) (1t is, of course hot
possibleto knowwith certaintyif or whendisastemwill strike theCity, but —asthetragicevents
of the pastfew weeksmake abundantlyclea — it is beyond mere conjecture’that another

disasterwhethematuralor manmadewill occur. . . ."). However Plaintiff hasfailed showthat

whensuchadisasterstrikes,Nancy Smith facesa realandimmediatethreatof discriminationin

12



Defendants future provision of emergencyservicesto her, becauseshe has not plead facts
indicatingthatthe violationsallegedin theFAC will likely berepeated.

First, Plaintiff does noessertnor couldshe,thatit is theofficial policy of Defendantso
discriminateagainstpeoplewith disabilitieswhenprovidingemergencyervicesTo thecontrary,
accordingto the FAC, State Defendantshave publicly acknowledgedhat individuals with
disabilitiesaredisproportionatelympactedby disastersand haveexpressedintentto ensurehat
everyonehassufficientaccesto emergencygervicesregardles®f their disabilities.(ECFNo. 47
atf119-22.)InsteadPlaintiff claims“[tjo date,Defendanthavefailed to implementanadequate
disasterelief programfor disabledpersonssuchasNancy’ (Id. at{ 60.)However,the Complaint
contains ndactsindicatingthatDefendantfiavenotrevisedtheiremergencyroceduresince the
Stormto sufficiently provide servicesto disabledindividuals.To the contrary,the factsalleged
indicatethatprior to andduring theStorm,Defendantsvereactivelyattemptingto improveaccess
to theiremergencygervicedor disabledindividuals.

Forexample accordingo the FAC, “Warrenhadutilized StonecresChurch orfive prior
occasionsbeforethe Storni to provideemergencyshelterfor its residents but ‘{o]jn eachsuch
occasionStonecresChurchcould notaccommodatelisabledpersons.” Id. at  33.)However,
during theStorm, ratherthan attemptto againutilize StonecresChurch to provide Nancyand
William Smithwith shelter Warren,Somersetandthe OEM attemptedo administeremergency
aid to themattheir home. [d. at 133-47.) IndeedGarafolaevenexplainedthat Warrenwanted
to provide William and Nancy Smith with aternative emergencyservicesbecauseStonecrest
Churchwasnotsufficientlyaccessible(ld. at 133-34.) SuchallegationsndicatethatDefendants

were actively seekingto accommodat&ancyand William Smithis needs.Therefore,it appears

13



unlikely thatat theadventof thenextemergencyDefendantsill implementthe sameprograms
thatallegedlyfailed the Smithssocompletelyduring theStorm.

Furthermoreunder thdactsalleged the Stormappearsto havebeensucha uniquelarge
scaleeventthatit overwhelmedDefendantsnormalemergencyservicesinfrastructurein away
thatmayneverreoccur.Thus,Plaintiff hasnot demonstratedgssheassertsthat“Nancyis highly
likely, if not absolutelgertain,to sufferdiscriminationanytime anyemergenyg or disastesstrikes
[her] geographiarea’ (ECFNo. 67 at 25.)

In sum, althouglit appeardikely thatat some pointn thefuture the Countyof Somerset
may experienceanothematuraldisasteror emergencyPlaintiff hasnot sufficiently allegedthat
whenthatdisasterstrikesDefendantsarelikely to againfail to provide hewith sufficientaccess
to emergencyservices Accordingly, Nancy Smiths claimsfor prospective injunctiveelief are
dismissedvithout prejudiceandthe Estatés claimsfor prosgectiveinjunctiverelief aredismissed
with prejudice.

B. Eleventh AmendmentIimmunity

Plaintiff bringsclaims againstStateDefendants under th®DA, the RehabilitationAct,
andtheFHA. StateDefendants mov dismissthe ADA andFHA claimsagainsthem arguing
that they are barredby EleventhAmendmentsovereignimmunity 2 Plaintiff concedeghat the

EleventhAmendmenbarsFHA claimsagainsiStateDefendantswith theexceptionof claimsfor

3 StateDefendantsdo not moveto dismissPlaintiff's RehabilitationAct claims on the basisof
sovereignmmunity, becauseéheyconcedeNew Jerseyhaswaivedits immunity from suchclaims
by acceptingfederalfunds.(Br. in Supp. ofDefs! Mot. to Dismiss(ECF No. 75) at 2 n.1); e
also Koslowv. Pennsylvania302 F.3d 161, 17(3d Cir. 2002) ([B]y acceptingfederalfunds
under theRehabilitatiorAct, [statesjwaivetheir Eleverih Amendmentmmunityto Rehabilitation
Act claims”). Nonethelessasdiscussednfra, StateDefendantsasserthatthe RehabilitationAct
claims againstthemshould also be dismissedbecauséPlaintiff hasfailed to statea claim upon
whichrelief maybegranted

14



prospective injunctiveelief againstFuentesand Christie? (ECF No. 67 at 2 n.2.)However,due
to lack of standing, theEstatés claims for prospective injunctiveelief are dismissedwith
prejudice and Nancy Smith's claims for prospective injunctiveelief are dismissedwithout
prejudice. herefore,Nancy Smitis FHA claims againstChristie and Fuentesare dismissed
without prejudice insofaasthey seekprospective injunctiveelief, andall her remainingFHA
claimsagainstStateDefendantsare dismissedwith prejudice.The Estatés FHA claimsagainst
StateDefendats aredismissedvith prejudicein their entirety

Regardingthe ADA claimsagainstStateDefendantsPlaintiff assertsunder the doctrine
of constitutionalavoidancethatthe Court shouldleclineto reachthe question ofvhethersuch
claimsarebarredby StateDefendants EleventhAmendmentsovereignmmunity. Accordingto
Plaintiff, becauseState Defendantsconcedethat they have waived their rights to sovereign
immunity under theRehabilitationAct, a statutethat providescoextensiveaights andremedies
with the ADA, the Courtneednot determinewhetherPlaintiff's ADA claims are barredby
sovereignmmunity until the RehabilitationAct claimsare dismissed StateDefendantscounter
that the Court shouldeachthe question oWwhetherthey haveimmunity from Plaintiffs ADA
claims, becausetheseclaims are not coextensivewith Plaintiff's RehabilitationAct claims.
Plaintiff furtherassertghatin theeventthe Courtreacheshe question oivhethertheADA claims
arebarredby EleventhAmendmentmmunity, the Court shoulfind thattheADA abrogate$State
Defendantssovereignmmunity with regardto Plaintiff's claims.For thereasonsetforth below,

the Court findsthat Plaintiff has stated a claim against State Defendantsunder both the

“Whereclaimsagainsta non-consentingatearebarredby the EleventhAmendment, @artycan
sue astateofficial underEx parte Young209U.S. 123 (1908)for prospective injunctiveelief
from ongoing volations of afederallaw or theConstitution Koslow 302 F.3cat 179.
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Rehabilitation Act and the ADA, and reservesdecisionon the question ofvhethersovereign
immunity barsPlaintiff's ADA claimsagainsiStateDefendants

“Thata Statemay notbe suedwithoutits consents afundamentatule of jurisprudence.”
Pennhurst465U.S.at 98, (1984) (quotindgex parte State dNewYork 256U.S.490, 497 (1921)
This protectionis affordedby theEleventhAmendmentwhich providesthat“[t]he judicial power
of the United Statesshall not beconstruedo extendto any suitin law or equity, ommencedr
prosecutedgainstoneof the United Statedy citizensof anotheistate,or by citizensor subjects
of anyforeignstate” U.S. Const.amendXl. Statesandstateagenciesareimmunefrom suitsin
federal court broughtby their own citizens or citizensof otherstates regardlessof the relief
sought.Pennhurst465U.S. at 100-01;seealso Thorpev. NewJersey 246F. App'x 86, 87 (3d
Cir. 2007) (‘“The EleventhAmendment of théJ.S. Constitutionprotectsa stateor stateagency
from a suitbroughtin federalcourtby one ofits own citizensregardles®f therelief sought . . .
). New Jersey,as “one of theUnited States’ enjoysthe benefits ofEleventh Amendment
sovereignmmunity.

TheEleventhAmendmentlsoprovidessovereignmmunityto agenciesgepartmentsnd
officials of thestatewhenthe stateis thereal partyin interestin the suit. Alabamav. Pugh 438
U.S.781, 781 (1978)Pa. Fedn. of Sportsmen’s Cluldsg. v. Hess 297 F.3d 310, 323 (3qir.
2002); Chisolmv. McManimon 275 F.3d 315, 3283d Cir. 2001). Thestateis a real party in
interestwhen “the judgment sought wouldxpenditself on the publictreasuryor domain, or
interferewith the public administrationor if the effectof the judgment would b restrainthe
Gowvernmentfrom actingor to compelit to act” Fitchik v. NewJerseyTransitRail Operations,
Inc., 873 F.2d 655, 659 (3ir. 1989). ‘In short,sovereignmmunityis appropriatef the named

defendants anarm of thestate” Lovev. N.J. StatePolice Civ. No. 14-1313(FLW)(TJB), 2016
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U.S.Dist. LEXIS 69562,at*24-25(D.N.J.May 26, 2016) (quotationsmitted);seealsoChisolm
275F. 3dat 323. Sateofficials in their official capacitiesarealsoimmunefrom suit, “becauset
is merelyanothemway of pleadinganactionagainstthestate” Shahinv. Delaware 563F. App’x
196, 198(3d Cir. 2014);seealsoWill v. Mich. Dept of StatePolice 491U.S.58, 70-71 (1989).
The partiesdo not dispute, nor coulthey, thatthe OEM, Christie,in his official capacityasthe
Governorof the Stateof New Jersey,and Fuentes,n his official capacityas the New Jersey
Director of EmergencyManagementall qualify as “arms of the staté for the purposes of
sovereigimmunity.®

Thereareonlythreenarrowlycircumscribedexceptionghathavebeenestablishedo limit
thebrealth of theEleventhAmendment: “1) congressional abrogationstatewaiver,and3) suits
againstindividual stateofficersfor prospectiveaelief to endanongoingviolation of federallaw.”
MCI TelecommCorp.v. Bell Atlantic-Pennsylvania271 F.3d 491, 503 (3dir. 2001).At issue
hereis whetherthe ADA validly abrogatesStateDefendantssovereignmmunity from Plaintiff's
claims.

“In orderfor Congresdo validly abrogatestatesovereignmmunity, Congressnust: (1)
unequivocallyexpressts intentto abrogateéhatimmunity; and(2) actpursuanto avalid grantof
constitutional authority.Bowersv. NCAA 475F.3d524, 550(3d Cir. 2007).Here,thefirst prong

of thistestis satisfiedby languagen the ADA which expresslydictateghat“[a] Stateshallnot be

®> The OEM is controlledby the New JerseyStatePolice,which hasbeenfoundby courtsin this
districtto bean “arm of thestae” for the purposes dEleventhAmendmenimmunity. SeeNew
JerseyGovernor Brendamyrnes ExecutiveOrderNo. 101 (Decemberl7, 1980) ([T]hereis
hereby establishedan Office of EmergencyManagementin the Division of State Police,
Departmenbf Law andPublicSafety”); Lassoffv. NewJersey 414F. Supp. 2d 483, 48@.N.J.
2006)(finding the New JerseyStatePoliceentitledto EleventhAmendmenimmunity asanarm
of thestate);Simmermarv. Corino, 804F. Supp. 644, 65(D.N.J.1992)(same)Canalesv. Twp.
of TomsRiver, Civ. No. 11-3159(MLC), 2014 U.SDist. LEXIS 21086,at *42 (D.N.J.Feb.20,
2014)(same).
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immuneunder theeleventhamendmento the Constitutionof theUnited Statedrom anactionin

[a] Federalor Statecourt ofcompetenjurisdictionfor a Molation of thisAct.” 42 U.S.C. § 12202;
seeBowers 475 F.3dat 550. Regardingthe second prong dhis test “[ijn enactingthe ADA
Congress ‘invoke[d] theweepof congressionahuthority, including the poweno enforcethe
fourteenthamendment’ United Statess. Georgig 546 U.S. 151, 154 (2006) (quoting 42 U.S.C.
§ 12101(b)(4)). Under 8 5 of the Fourteenth Amendment, Conlgastsoad powerso abrogate
states sovereignimmunity for the purpose ofnforcing the substantiveguaranteesof that
AmendmentBowers 475 F.3dat 550-51.Amongthesebroadpowersis theright to “ enforce. . .
the provisions’ of the [Fourteenth] Amendmaémtcreatingprivateremediesagainsthe Statedor
actualviolations of those provisionsGeorgig 546U.S.at 158.

However,congressional powdo enforcethe FourteenthrAmendments limited in thatit
must exhibit “acongruencend proportionalitybetweenthe injury to be preventedor remedied
andthemeansadoptedo thatend.”Bowers 475 F.3cht 551 (quotinglennessee. Lane 541U.S.
509, 520 (2004))Essentially,Congress does not have the poteetdecreethe substance of the
Fourteenth Amendment'estrictionson States. City of Boernev. Flores, 521 U.S. 507, 519
(1997).As the Supreme Couhiasexplained:

Legislationwhich altersthe neaningof the Free ExerciseClause

cannot besaidto be enforcing th€lause Congress does nehforce

a constitutionatight by changingvhattherightis. It hasbeengiven

the power to enforce; not the poweto determinevhatconstitutes

a constitutonal violation. Wereit not so,what Congress would be
enforcing would no longer be, in any meaningful sense,the

“provisions of [the Fourteenth Amendment].”

Id. (bracketsin original). Therefore,the ADA only validly abrogatestatesovereignimmunity,

“insofar as[it] createsa privatecauseof actionfor damagesgainstthe Statesfor conductthat

actuallyviolatesthe Fourteenth AmendmentGeorgig 546U.S.at 159 (emphasisn original).
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Whetherthe ADA validly abrogatesa defendars EleventhAmendmenimmunity must

bedeterminedn a ‘tlaim-by-claim basis! Id. This inquiryrequiresdistrict courtsto analyze

(1) whichaspect®f the States allegedconductviolatedTitle 1I; (2)

to what extent such misconductalso violated the Fourteenth

Amendmentand(3) insofarassuchmisconducviolatedTitle Il [of

the ADA] but did notviolate the Fourteenth Amendmenthether

Congresss purported abrogation afovereignimmunity asto that

classof conducis neverthelessalid.
Id. District courts “do noteachthe constitutionaissu¢, however,] unlesanduntil it is decided
that the plaintiff hasmadeout avalid Title Il claim.” Baxterv. Pa. Dept of Corr., Civ. No. 16-
1838, 2016J.S. App. LEXIS 17705,at *6 (3d Cir. Sep.30, 2016).

I.  Violation of the ADA
First,the Courdeterminewhich aspect®f StateDefendantsallegedconductviolatedthe

ADA. UnderTitle Il of the ADA, “[n]o qualified individual with a disability shall, by reasonof
such disability, be excludedfrom participationin or be deniedthe benefits of the services,
programs, oactivitiesof a publicentity, or be subjectedo discriminationby anysuchentity.” 42
U.S.C. § 12132. Adualifiedindividualwith adisability’ is definedas

an individual with a disability who, with or without reasonable

modification to rules, policies, or practices, the removal of

architectural, communication, or transportatiobarriers, or the

provision of auxiliary aids and services, meets the essential

eligibility requirements for the receipt of services or the

participationin programsor activitiesprovidedby a publicentity.
42 U.S.C. § 12131(2). Thus,

[t]o establisha violation of Title Il of the ADA, a plaintiff must

allegethat: (1) heis a qualified individual with a disability; (2) he

waseitherexcludedfrom patrticipationin or deniedthe benefitsof

some publicentity's servicesprogramsor activities;and(3) such

exclusion,denialof benefits,or discriminationwasby reasorof his

disability.

Muhammads. Court ofCommorPleas 483F. App’x 759, 762(3d Cir. 2012).
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Accordingto the FAC, William Smithwasa disabled individuakithin themeaningof the
ADA, becausée sufferedfrom dementiaand Alzheimers disease(ECF No. 47 at 3.) Nancy
Smithis disabledwithin themeaningof theADA, becauseshesuffersParkinson’sliseaseindis
confinedto awheelchair(ld. at 12, 57.)Plaintiff alleges generally that” Defendantgrovidean
aid, benefit, or servicein the form of an emergencypreparednesgrogram’ (Id. at § 72.)
Accordingto the G@mplaint,Defendantgprovidedtheir emergencyreparednesgrogram®in an
unequalmannerthatdeniedor limited NancyandWilliam'’s ability to enjoy thebenefitsasnon-
disabledpersons could.”ld.) Specifically, Plaintiff allegesthat the StonecresChurch shelterin
Warrenwasopento thegenerapublic, butwas“not equippedo accommodat®Villiam andNancy
duetotheirdisabilities” (Id. aty 33.)Similarly, theBernards High Schoolshelterin Bernardsville
wasopento thegeneralpublic, butwasunableto accommodat&lancySmiths wheelchair (Id. at
1 57.)Plaintiff assertghat StateDefendantsvereresponsibldor the administrationof thesetwo
shelters becausé[tlhe OEM, on behalfof GovernorChristie,coordinatesdirects,and controls
all emergencynanagemenactivitiesthroughout théState” (Id. at { 8.) Taking thdactspled as
true, StateDefendantsallegedconductviolatedthe ADA becausél) William andNancySmith
were individuals with disabilities who were qualified to receive benefts offered by State
Defendantsi.e. shelterat Stonecres€hurchor Bernards High School, but (2) theywereexcluded
from useof theseshelterspecaus€3) their disabilitiesrenderedheshelteranaccessibléo them.

ii.  Constitutional Avoidance

Becausdllaintiff hassuccessfullystatedADA claims againstStateDefendantsthe Court
next turnsto whetherthe doctrine ofconstitutionalavoidancerequiresthe Courtto reserveits
decisionasto whetherthe ADA validly abrogatesStateDefendants sovereignimmunity from

theseclaims “A fundamentahndlong-standingprinciple of judicial restraintrequiresthat courts
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avoidreachingconstitutional questioria advance of thaecessityf decidingthem? Lyngv. Nw.
Indian CemeteryProtectiveAssn, 485U.S. 439, 445 (1988)Plaintiff arguesthat becausestate
Defendantdhavewaivedtheir sovereignmmunity under theRehabilitationAct andbecauséthe
RehabilitationAct and the ADA are virtually identical, and provide coextensiveights and
remedis,” it is not necessaryat this early stageof thelitigation, to decidethe abrogationissue
(ECF No. 67 at 11.) Plaintiff thereforeassertgudicial restraintmilitates reservingthis decision
until the pointat which the rights and remediesavailableunderPlaintiff’s ADA claimsare no
longercoextensivavith thoseavailableunderPlaintiff's RehabilitationAct claims.

“[T]he substantive standarids determinindiability under theRehabilitationAct andthe
ADA arethesameé. Bluntv. Lower Merion Sch.Dist., 767 F.3d 247, 27&d Cir. 2014)(citing
Ridley Sch. Dist. v. M.R, 680 F.3d 260, 2833d Cir. 2012). Indeed the ADA expressly
incorporates the standards of RRehabilitationAct, statingthat“[tlhe remediesproceduresand
rights setforth in section 505 of theRehabilitationAct . . .shallbe theremediesproceduresand
rights’ providedto any personallegingdiscriminationon thebasisof disability underTitle Il of
theADA. 42 U.S.C. § 12133eealso Blunt 767 F.3cat 316.Theonly materialdifferencebetween
aclaimunderTitle Il of theADA andaclaimunder § 504 of thRehabilitatiorAct is thecausation
element® New Directions TreatmentServs.v. City of Reading490 F.3d 293, 300 nd Cir.
2007) (‘D] espitethe fact that Congresshas directedthe courtsto construe theADA and the
RehabilitationAct suchthat conflicting standards do nairise the ADA andthe Rehabilitation

Act are not exactly the same.The language ofthesetwo statutory provisionsregardingthe

® A claim under § 504 of th&®ehabilitationAct also requiresa showing that the programor
activity in questiorreceivedederalfinancial assistanceé Wagnerv. Fair AcresGeriatric Ctr., 49
F.3d 1002, 10093d Cir. 1995). However, this elementis not at issue here, becauseState
Defendantzoncededhatthey ‘receivefederalfundingin relationto emergencyesponses.(ECF
No.75at2n.1.)
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causativdink betweerdiscriminationandadverseactionis significantlydissimilar’) (marksand
citationsomitted).Under theRehabilitationAct, to bring aclaim, aqualifiedindividual must have
beenexcludedfrom or deniedbenefitssolely by reasonof herdisability. 29 U.S.C. § 794(a)id.
By contrastunder theADA, discriminationneednot be the soleeasorfor theexclusionor denial
of benefits;the statute’ requiresonly butfor causation.’NewDirections 490 F.3dat 300 n.4.
State Defendantsargue that Plaintiff has failed to plead the causationelementof a
RehabilitationAct claim. If State Defendantsare correct Plaintiff's constitutional avoidance
argumentvould berenderednoot,becaus®laintiff’'s RehabilitatiorAct claimsmust balismissed
andthus cannot provide theameremediesPlaintiff seeksthrough herADA claims. However
StateDefendants misapply thHeehabilitationAct’s causationstandard StateDefendantsassert
that Plaintiff has not met the causationrequirements of th&ehabilitationAct because‘the
AmendedComplaintis completelydevoid ofany factual allegationsthat the StateDefendants
deniedanybenefitsto Plaintiffs dueto discriminationbasedsolelyontheirdisabilities” (ECFNo.
57-1at 23.) Accordingto StateDefendants; thereis virtually an endlessamount offactorsand
considerationghat public officials needto accountfor during an emergency,and none of
Plaintiffs allegationstendto showthat any StateDefendantor Stateemployeewas motivated
‘solely by thedisabilitiesof Plaintiffs ratherthananyotherpossiblemotivation? (1d. at 25-26.)
However,aplaintiff bringing a RehabilitationAct claim neednotallegethatherdisability
was the solemotivation for the policy oraction that ultimately excludedher from receivirg

benefits.Indeed discriminatorymotiveis not anecessarglementof aRehabilitationAct claim.’

’ Separatdrom the elementsof a RehabilitationAct or ADA claim, the Third Circuit hasfound
that to pursue compensatoyamagesunderthesestatutes a plaintiff must show intentional
discrimination.S.H.v. LowerMerion Sch.Dist., 729F.3d 248, 2613d Cir. 2013).However,even
this heightenedstandarddoes notrequire a showingthat the defendaris sole intent was to
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Nathansonv. Med.Coll. of Pa,, 926 F.2d 1368, 138@d Cir. 1991) (findingthata plaintiff need
not establishthattherehasbeenanintentto discrimirete in orderto prevailunder § 504)Evena
facially neutralpolicy mayviolate theRehabilitationAct, if theagencyinstitutingthatpolicy fails
to makea “reasonable accommodatitinthe ‘knownphysicalor mentallimitations of otherwise
qualifiedindividuals.” Id. Therefore contraryto StateDefendantsassertionsPlaintiff neednot
allegethat NancyandWilliam Smith’s exclusionfrom full use of theStonecresChurchshelter
andBernards High Schoolshelterwas a result of conductby StateDefendats that was solely
motivatedby discriminatoryanimus toward$Nancy and William Smiths disabilities Rather,
Plaintiff maysatisfythe causatiorelementof theRehabilitationAct by allegingthatWilliam and
Mary Smith were excludedfrom full use of thesaheltersbecausdéhey were unableto access
and/orutilize themsolelydueto theirrespectivalisabilities.Forthesereasons, the Court findsat
Plaintiff hassuccessfullypleadclaims under both théADA and the RehabilitationAct against
StateDefendant®on behalf of botiNancySmithand theEstate

Furthermoreto theextentthatStateDefendantgarguethatpossibldactsin this case‘could
theoreticallygive riseto liability under theADA but not theRehabilitationAct” (ECFNo. 75 at
3), this argumentis prematuwe. On a motion to dismiss,courts do not consider “potential” or

“theoreticdl factsproposedy the defendanSeeln re Burlington Coat Factonbec.Litig., 114

discriminateagainstthe plaintiff on thebasisof her disability. Indeed,a showing ofdeliberate
indifferenceto theplaintiff’s disahlity is sufficientto satisfythis standardld. at 264.

As the Supreme Couhasexplainedwhen Congresenactedhe RehabilitationAct and
the ADA, “[d]iscriminationagainstthe handicappedvasperceivedoy Congresso be mosbften
the product, not of invidious animus, ratherof thoughtlessnesandindifference— of benign
neglect. Alexandew. Choate 469U.S.287, 295 (1985). “Consisteniith thesemotivations,the
[RehabilitationAct] andthe ADA aretargetedo addressnoresubtleformsof discriminationthan
merely obviously exclusionary conduct.” S.H, 729 F.3d at 264 (quotationsomitted).
Consequently,for the purposes of &ehabilitation Act claim or ADA claim, “deliberate
indifferenceis aformof intentionaldiscrimination” Blunt, 767F.3d at 316(emphasisn original).

23



F.3d 1410, 142@3dCir. 1997) (‘As ageneramatter,adistrict courtruling on amotionto dismiss
may not considemattersextraneoudo the pleadings). Instead,with few exceptionscourts’
analygsarelimited to thefactsallegedin the complaint.ld. On theseMotionsto Dismiss this
Court considers onlthe allegationsin the FAC andfinds Plaintiff hassufficiently allegedboth
ADA and RehabilitationAct claims against State Defendants.State Defendants Motion to
Dismissis thereforedeniedinsofarasit seekso dismissPlaintiff's RehabilitationAct claimsfor
failure to stateaclaim.

Accordingly, becausdéPlaintiff’s rightsandremediesunder both thé&DA claimsandthe
Rehabilitation Act claims are currently coextensive,the Court findsthat the doctrine of
constitutional avoidancmilitatesreservinga decision onvhetherCongres$asvalidly abrogated
StateDefendantssovereignmmunityto Plaintiff's ADA claims. SeeBennettNelsonv. Louisiana
Bd.of Regents431 F.3d 448, 45&th Cir. 2005) (“[H]avingalreadyheldthatsovereignmmunity
does not bar thappellants claim under 8§ 504we neednot addresst this juncturethe issueof
abrogationunderTitle Il of theADA, becauseherightsandremediesundereitherarethesame
for purposes ofhis cas€’). In thatregard,the Courtis persuadedhat the discovey procesdor
the pendingADA claims will be virtually identical to the discoveryprocessfor the pending
Rehabilitationclaims.Furthermoregdiscoverymayyet revealsomedeficiencyin Plaintiff's ADA
claims that will require the dismissalof these claims without necessitatinga decision of the
constitutional questionThe Courtthereforereserve judgment orthis issueuntil it is “squarely
presentetito the Court.SeeBowers 475 F.3cat 550(finding ADA abrogatiorquestion “squarely
presentet to court onmotion for summaryjudgment). State Defendants’ Motiorto Dismiss
Plaintiff's ADA claimson EleventhAmendmentmmunity groundss deniedwithout prejudice.

C. Statutesof Limitations
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Both WarrenandSomersearguethat Plaintiff's claimsagainsthemshould bedismissed
astime-barredunder theapplicablestatue of limitations. Typically, “the FederalRulesof Civil
Procedureequirea defendarto pleadanaffirmativedefenselike astatuteof limitationsdefense,
in theanswer,notin a motionto dismiss.” Schmidtv. Skolas 770 F.3d 241, 24€d Cir. 2014).
However,in thiscircuit, a defendantnaysucceedn amotionto dismisson thebasisof statuteof
limitations, “if thetime allegedin the statementf aclaim showsthatthe causeof actionhasnot
beenbroughtwithin thestatuteof limitations”” Id. (quotingRobinsornv. Johnson313 F.3d 128,
134-35(3d Cir. 2002)) (quotationsmitted)

The partiesagreethat the relevantstatute of limitations asto all of Plaintiff's claimsis
two years Claims under theFHA are governedby a two-year statuteof limitations. 42 U.S.C.
8§ 3613. TheADA, the RehabilitationAct, and § 1983 do notcontain their own statutes of
limitations, meaning courts must apply the most appropriate or analogsteate statute of
limitations. SeeDiquev. N.J. StatePolice, 603 F.3d 181, 188d Cir. 2010) (‘statelaw provides
the statuteof limitations applicableto a section1983claim”); Disabledin Actionv. SEPTA539
F.3d 199, 2083d Cir. 2008) (‘NeitherTitle 1l of theADA nor Section504 of thgRehabilitation
Act] includesanexpressstatuteof limitations. As bothstatutesvereenactedorior to theeffective
dateof the defaultfour-year statuteof limitations for federalstatutessee28 U.S.C. § 1658ye
borrow thestaute of limitations of the mostinalgousstatelaw causeof action.”).Claimsunder
thesestatutesaregovernedy theforum statestatuteof limitationsfor personal injuryclaims.See
Dique 603 F.3cat 185 (“A section1983claimis characterizedsa personal-injurglaimandthus
is governedoy the applicablestates statuteof limitationsfor personal-injuryclaims?); Disabled
in Action, 539 F.3cat 208 (applyingorum statestatuteof limitationsfor personal injuryclaimsto

Title Il of theADA and 8 504RehabilitationAct claimg. In New Jerseypersonal injuryclaims

25



are subjectto a two-yearstatuteof limitations. N.J.S.A. 2A:14-ga). Similarly, claimsunderthe
NJLAD arealsosubjectto a two-yearstatuteof limitations. Alexanderv. SetonHall Univ., 204
N.J.219, 228 (2010)Therefore pecauselaintiff broughther Complaint on November 10, 2014,
if any of herclaimsaccruedprior to November 10, 2012, theyill be barredby the applicable
statutesof limitations.
I.  Date of Accrual

Feder&law governs dederalcauseof actioris accrualdate.Kachv. Hose 589 F.3d 626,
634 (3d Cir. 2009). Additionally, ftjhe New JerseySupreme Court has adopted tieeleral
frameworkfor determiningvhenanNJLAD claimaccrues. Serranov. Marcal PapemMills, LLC,
Civ. No. 11-03501(SDW), 2012U.S. Dist. LEXIS 10742,at *11 (D.N.J.Jan.30, 2012)(citing
Roav. Rog 200N.J. 555, 568 (2010)). Unddederallaw, a claim accruesvhenthefactswhich
support theclaim reasonablyghouldhavebecomeknownto theplaintiff. SamericCorp.v. City of
Phila., 142 F.3d 582, 59@8d Cir. 1998);Cetelv. Kirwan Fin. Grp., Inc., 460 F.3d 494, 50{3d
Cir. 2006) (quotingviathewsv. Kidder Peabody & C¢.260 F.3d 239, 25@3d Cir. 2001));see
also Largev. County of MontgomenB07F. App’x 606, 606(3d Cir. 2009). ‘The determination
of thetime at which a claim accruess an objective inquiry; [courtshsk not what the plaintiff
actually knew but what a reasonableperson should have knownKach 589 F.3dat 634.
Importantly,accrualis nottied to whetherthe potentiatlaimantknewor should have knowthat
the injuryconstitutesalegalwrong.Gilesv. City of Philadelphia 542F. App’x 121, 123(3d Cir.
2013)(citing Sandutchv. Muroski 684 F.2d 252, 25@d Cir.1982)).Rather,“a causeof action
accrueswhenthe fact of injury andits connectionto the defendant would becognizedby a
reasonabl@erson.’Krissv. FayetteCounty 827F. Supp. 2d 477, 484N.D. Pa.2011)aff'd, 504

F. App'x 182 (3d Cir. 2012).Accordingly, “[a]s ageneraimatter,a causeof actionaccruest the
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time of thelasteventnecessaryo completethetort, usuallyat the time the plaintiff suffersan
injury.”® Kach, 589 F.3cat 634.

Here,under thdactsalleged,almostall of Plaintiff's claimsaccruednorethantwo years
beforePlaintiff filed theComplaint.The Stormmadelandfallin New Jerseyon October29, 2012.
(ECFNo.47atq 39.) Accordindo theFAC, onOctober29, 2012andagainonOctober30, 2012,
Warrendeliveredgeneatorsto the Smith's homethat failed almostimmediatelyafter delivery.
(Id. at1740-46.)Plaintiff allegeshattheresulting”bitter cold” almostimmediatelycausedNancy
andWilliam Smith's conditionsto deterioratesignificantly. (d. at 1146-47.) As such, under the
factsalleged,onceNancyandWilliam Smith beganto suffer the effectsof the cold, they should
havereasonablyecognizedhefactof their injury andits connectiorto Defendants. Tthatpoint,
accordingo theFAC, DeboratSmithspern the periodbetweerOctober 29, 201andOctober31,
2012 “urgentlyrequestindnelpfrom thelocal authoritie$ on behalfof NancyandWilliam Smith
(Id. at 1 48.)Therefore anyclaimsarisingfrom Defendantsallegedfailure to provideNancyand
William Smithwith adequatshelterduring thestormaccruedon October29, 2012 oOctober30,
2012,becausen thosedatesDefendants allegedfailure to provide Nancyand William Smith
with adequateshelterfirst causedheminjury. Accordingly,claimsarising from suchallegations

fall outside thestatuteof limitations.

8 Plaintiff arguesthat becauseher claims arise from Defendants failure to properly ensure
individualswith disabilitieswere providedequalaccesgo emergencyservicesduring theStorm,
herclaimsdid notaccrueuntil November 14, 2012, thastdatetheBernards High Schoolshelter
remainedopento thegeneralpublic. However,Defendants’ continued provision eérvicedo the
publicatlargedid notbarPlaintiff from bringing theclaimssheassertsn thisaction.In thatregard,
Nancyor William could have broughany of their claimsthe moment thegufferedaninjury. As

such,NancyandWilliam’s claimsaccrued‘whenthefact of [their] injury andits connectionto

thedefendantvould berecognizedy a reasonable persor§eeKriss, 827F. Supp. 2cat 484.
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OnOctober31, 2012William Smithwasinvoluntarilycommittedto a hospitaby asocial
workeremployedby Somerset(ld. at 1148-50.)Sincethe injuryfrom his involuntarycommittal
was inherently obvious and occurredimmediatelyupon being takeninto custody,any claims
arisingfrom his involuntarycommittal accruedn October31, 2012andareoutside thestatuteof
limitations

FromOctober31, 2012 through November 10, 20¥2jliam Smith wasallegedlykeptin
“substandard conditionsivhile in the custodyof the State.(Id. at 150-53.) The FAC does not
specify exactly how or when William Smith was injured by theseconditions.Thereforeg it is
unclearfrom theseallegationsvhenWilliam Smith or Plaintiff astheexecutorof the Estateafter
William Smith's death,reasonablyshould have known of himjuries and their connectionto
DefendantsAccordingly,becausst is notclearon thefaceof theFAC whenthe Estatés claims
relatedto William Smiths alleged mistreatmat while in State custodyaccrued,such claims
cannot balismissedastime-barredon this Motion to Dismiss.

Finally, Plaintiff allegesthat on November 4, 201&t the direction of an officer from
Warreris Office of EmergencyManagementNancyandDeborahSmithrelocatedo theBernards
High Schoolshelter.(Id. at 1 54-56.) A&cordingto Plaintiff, the shelterdid not adequately
accommodatehe needs of individualwith disabilities? (Id. at § 57.)It is not clear how long
Plaintiff remainedat theBermards High Schoolshelter however, thé-AC allegeghattheshelter
wasopento the publicuntil November 14, 2012Id. at § 58.)Furthermoreit is notclearon the

faceof the FAC when,during thecourseof herstayat the Bernards High Schoolshelter Nancy

® Warrenassertghat it was not responsibléor the Bernards High Schoolshelterandtherefore
cannot bdiable for any of its shortcomingsHowever,Plaintiff allegesthatit wasan officer of

Warreris Office of EmergencyManagementhatdirectedherto the shelter.Accordingly, taking

all allegationsastrue,the Court cannot conclude dhis Motion to Dismissthat Warrenwas not
anentity responsibldor theadministratiorof theBernards High Schoolshelter.
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Smith should havdbecomereasonablyawareof herinjuries dueto the allegedshort-comingof
the shelter.Someof theallegedproblemswith the shelterwould havebeenimmediatelyapparent
onarrival. Forexample accordingo the FAC,

Nancy and other disabled personswere housed upstairsyhile

nondisabled individualeerekept downstairsTheelevatorwasnot

functioning,andthehigh schoolwasnot equippeavith appropriate

ramps.As a result, disabledindividualsfaceddifficulty makingit

upstairs,and when they finally did make it upstairs, theywere

effectivelytrappedonthe secondiloor.
(Id. at157(A)«B).) However,otherof thesheltets allegeddefectanaynot havebeenreasonably
discoveredoy Nancy Smith until after November 10, 201Zor example,at some point during
NancySmiths stay“the womeris bathroom orthe secondfloor broke down, théemaledisabled
personsverecompelledo use theneris room onthesecondloor.” (1d. at{ 57(C).) Additionally,
it is not clearonthe face of the FAC whenNancySmith should haveeasonablyliscoveredhat
unlike the downstairs bathroom, the upstairs bathrosedby theresidentswith disabilities“did
not have ashowel and“did not [provide]accesdo hotwater’ (Id. at 157(E)-(G.) As such
under thdfactsalleged NancySmiths claimsarisingfrom theinadequate@ccommodationat the
Bernards High Schoolmay haveaccruedafter November 10, 2012. Consequentlyeseclaims
cannot balismissedastime-barredonthis Motion to Dismiss.

In sum, theEstatés claimsarisingfrom Defendantsallegedfailure to provide William
Smithwith adequat@access$o emergencyerviceswhile heshelteredithis homebetweerOctober
29, 2012and October31, 2012 clearly accruedoutside the applable statuesof limitations.
Likewise, under thefacts alleged,the Estatés claims relatedto William Smiths involuntary
commiimenton October31, 2013s clearlytime-barred However it is notapparenfrom theface

of theFAC whentheEstatés claimsarisingfrom theallegedmistreatmenof William Smithwhile

in StatecustodyaccruedSimilarly, NancySmitHs claimsarisingfrom Defendantsallegedfailure
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to provide her with adequateaccessto emergencyserviceswhile sheshelteredat her home,
betweenOctober 29, 2012and November 4, 2012¢learly accruedoutside thestatute of
limitations.However,under thdactspled NancySmiths claimsarisingfrom theallegedfailure
of theBernards High Schoolshelterto adequatelyaccommodateesidentswvith disabilitiesmay
haveaccruedwithin the applicabletatutesof limitations.

Plaintiff argueghatherclaimsseekingelief for violations occurrindgpeforeNovember 10,
2014 are timely, nonethelessbasedon the continuing violations doctrineTHe continuing
violations doctrings mostoftenappliedin employmentiscriminationcasesandis an ‘equitable
exceptiorto thetimelyfiling requrement.” Bennett. Susquehann@ty. Children & YouttServs,
592F. App'x 81, 84(3d Cir. 2014) (quotingCowellv. PalmerTwp, 263 F.3d 286, 29€3d Cir.
2001). “The continuing violations doctrines an equitableexceptionto a strict applicationof a
statuteof limitationswherethe conduct complained of consists gfadternthathasonly become
cognizableasillegal overtime.” Fosterv. Morris, 208F. App’x 174, 177(3d Cir. 2006) Cowell,
263 F.3dat292). ‘Whena defendant’s conduid partof a continuingpractice anactionis timely
solongasthelastactevidencinghe continuingracticefalls within thelimitationsperiod;in such
an instance the courtwill grantrelief for the earlier relatedactsthat would otherwise bdime
barred. Foster, 208F. App’x at 177-78 (quotindgrennerv. United Bhd. of Carpenters &oiners
927 F.2d 1283, 1298d Cir.1991)(marksomitted).“Courts considetwo factorsin determining
whetherto apply the continuing violations doctringl) whetherthe violationswere relatedin
subjectmatterand (2) whetherthe actswere recurring” 1° Bennett 592 F. App'x at 84 (citing

Cowell, 263 F.3cht292 andVandelv. M & Q Packaging Corp.706 F.3d 157, 16@dCir. 2013).

10 The Court noteshat Plaintiff citesto Cowell 263 F.3d 286,which setsforth a threefactor
continuingviolation test, with the third factor requiring a showingf permanency. “However,
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However,the Third Circuit has cautioned“the continuing violations doctring not a
substitutefor a plaintiff's ‘awarenes®f and duty to asserthis/herrights in atimely fashion.”
Bennett 592F. App’x at 85 (quotingCowell 263 F.3dat 295). As such “the doctrine doesnot
applywhenplaintiffs areawareof the injuryatthetimeit occurred?” Bennett 592F. App’x at85
(quotingMorganroth & Morganrothv. Norris, McLaughlin & Marcus P.C., 331 F.3d 406, 417
n.6 (3d Cir. 2003)); see also Muhammad483 F. App'x at 762 (“The District Court correctly
reasonedhat. . . the continuing violations doctrine did not appgcausdthe plaintiff] should
havebean awareof eachacts negativampactat thetime it occurred.); Ziedv. Barnhart 418F.
App'x 109, 114(3d Cir. 2011) (‘{A] s explainedby theDistrict Court, the continuing violations
doctrinefor extending astatuteof limitation does not applyo injuries thatoccurredbeforethe
filing periodif theplaintiff wasaware,asZied was,of those injiriesat thetime theyoccurred’).
Here, the continuingiolation doctrine does not appty Plaintiff's time-barredclaims,because
under thdactsalleged NancyandWilliam Smithshould havdeenawareof thenegativempact
of eachof theseallegedviolationsat thetime they ocurred!! Therefore,on thefaceof theFAC,
claims arising from the following allegedviolations accruedoutside theapplicablestatutesof
limitations: (1) failureto provideWilliam Smithwith adequat@ccesso emergencygervicesvhile
he shelteredat his homej(2) failure to provideNancySmithwith adequat@accesgo emergency

serviceswhile sheshelteredat her homeand(3) William Smiths involuntarycommitment It is

underMandelv. M & Q Packaging Corp.706F.3d 157, 166(3d Cir. 2013),thereis nolongera
permanencyequirementunder the continuing violations doctrin&®&nnett 592F. App'x at 84
n.3.

111t remainsa question ofactasto whenPlaintiff's remainingclaimsaccruedandwhethemancy
or William should havdeenawae of the negativempactof eachof theseallegedviolationsat
the time they occurred.Therefore,the Courtmakesno finding as to whetherthe continuing
violations doctrineappliesto the Estatés claims arising from William’s allegedmistreatment
while in the custody of th&tate,or Nancys claimsarisingfrom the allegedshortcomings of the
Bernards High Schoolshelter.

31



unclear,basedon thepleadings,whether theeemainingclaims aretimely. As such,taking the
allegationsin thelight most favorabléo Plaintiff, the Motionsto Dismisstheseclaimsastime-
barredaredenied.
ii.  Equitable Tolling

Once a defendanthas successfullyraised a statuteof limitations defenseto a claim,
generally,it is the plaintiff’s burdento showthat the statuteof limitations should be equitably
tolled. Schmidt 770 F.3dat 251; ®ealsoCredit SusseSec.(USA)LLC v. Simmonds132S. Ct.
1414, 1419 (2012).At the motion to dismissstage,a plaintiff who seeksto invoke equitable
tolling needonly ‘pleadtheapplicabilityof thedoctrine” 12 Perelmarv. Perelman 545F. App’x
142, 151(3d Cir. 2013) (quotingOshiverv. Levin, Fishbein, Sedran &erman 38 F.3d 1380,
1391(3dCir. 1994). Here,Plaintiff argueghattheEstatés time-barredclaimsshould be equitably
tolled until November 10, 2012, thaateof William Smith's death,becauséiis mentaldisability
preventechim from understanding hikegalrightsandcommencingalegalaction.

Federaltolling principals applyto federal statutesof limitation, while state tolling
principals applyto statestatutesof limitation, unlesssuchstatetolling principalsareinconsistent
with federallaw. SeeKnopickv. Connelly 639 F.3d 600, 60@d Cir. 2011) (applyingstatetolling

principals); Santosv. United States 559 F.3d 189, 1983d Cir. 2009) (applyingederaltolling

12 The Court notes “the discovergule, which governs aclaim's accrual date for statute of
limitations purposess distinctfrom equitabletolling, which applieswherecircumstanceanfairly
prevent glaintiff from assertindnerclaim. Santos 559 F.3cat 199.1n thatregard,on amotionto
dismiss,unlike equitabldolling, aplaintiff does not have the burdenpméadingfactsindicating
theapplicabilityof the discoveryule. Schmidt 770 F.3dcat 251. Accordingo theThird Circuit, a
court “maynotallocatethe burden of invoking the discovaryein awaythatis inconsistentith
the rule that a plaintiff is not requiredto plead,in a complaint,facts sufficientto overcomean
affirmative defensé€. Id. (citationsomitted). Thus, “in thecontextof the discovery rule[,jvhen
the pleadingdoes notevealwhenthelimitations periodbeganto run[,] the statuteof limitations
canrot justify Rule 12dismissal. Id. (marksomitted).
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principals);Nicolasv. Ocean PlazaCondo.Assn, 73 F. App’x 537, 540(3d Cir. 2003) (noting
that“federaltolling principles . . . applio federalstatuteof limitations’). Here,theEstatés FHA
claim, asthe onlyclaim with afederalstatuteof limitations, is the onlyclaim to which federal
tolling applies.The Estatés ADA, RehabilitationAct, § 1983,andNJLAD claimsaregoverned
by New Jersess equitabletolling principals.
a. FederalTolling Doctrine

“Federalcourtsmaytoll statutesof limitationsfor federallawswheretheplaintiff in some
extraordinaryway hasbeenpreventedrom assertinghis orherrights” Frasier-Kanev. City of
Phila., 517F. App’x 104, 106(3d Cir. 2013) (quotind-akev. Arnold, 232 F.3d 360, 37(Bd Cir.
2000)) (quotation®mitted). “But the remedyof equitabletolling is extraordinary”’and federal
courts ‘extendit only sparingly” Frasier-Kang 517F. App'x at 106 (quotingSantos559 F.3dat
197) (marksomitted). The Third Circuit hasheld that “mentalincompetenceevenrising to the
level of insanity, doesnottoll afederalstatuteof limitationsfor claims” Hedgesv. United States
404 F.3d 744, 7583d Cir. 2005);seealsoLake 232 F.3dat 371 (“Mentalincompetenceés not
perseareasorto toll thestatuteof limitationsin federalactions.). And the FHA itself “does not
provide asavingsclausethatwouldtoll its statuteof limitationsfor insanity.” Nicholasv. Ocean
PlazaCondoAssn, Civ. No. 00-2589WHW), 2002U.S.Dist. LEXIS 26755at*14 (D.N.J.June
24, 2002). Consequentlilliam Smiths allegedmentalincompetenceloesnottoll the statute
of limitationsasto the Estatés FHA claim.

b. NewJerseyTolling Doctrine

Under New Jerseylaw, statutesof limitations are tolled for any personwith “a mental

disabilitythatpreventghe persofrom understanding hiegalrightsor commencinglegalaction

at thetime the causeof action or right or title accrues, until suchtime asthat person regains the
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mentalcapacityto pursue higights.N.J.S.A. 8A:14-21; seealso Nicolas 73 F.App'x at 541.
Here, Plaintiff alleges”[b]efore his death,William sufferedfrom dementiaand Alzheimers
Diseas& andon October31, 2016 William Smithwasinvoluntarycommittedby Somersetaind
the Statebecauséie supposedlypresentecdangerto himself or others.*® (ECFNo. 47 at 113,
48.) Takingtheseallegationsastrue, it is plausiblethatat thetime the Estates claimsaccruedand
for the entirety of the interveningperiod before his death,William Smiths mentaldisabilities
preventechimfrom understanding hlegalrightsor commencinglegalaction. Undethesefacts,
William Smithis claimswould betolled until November 10, 2012, trdateWilliam Smithpassed
andNancySmith who presumablyhadthe mentalcapacityto understand thEstatés rightsand
commencealegalaction,becamédheadministratorof theEstate Accordingly,it is appropriate on
this Motionto Dismissto toll thestatute oflimitationsasto theEstates ADA, RehabilitationAct,
§ 1983,andNJLAD claimsuntil Novemier 10, 2012.
Forthesereasonspnly thefollowing claimsaredismissedvith prejudice:(1) theEstatés
FHA claim, insofarasit arisesfrom Defendantsallegedfailure to provideWilliam Smith with
adequat@accesso emergencygervicesvhile heshelteredat his homeand(2) all of NancySmith's
claims,insofarastheyarisefrom Defendantsallegedfailure to provideherwith adequateccess
to emergencyervicesvhile sheshelterecatherhome.
D. Warren and Somersets Immunity under the New JerseyTort Claims
Act (“TCA”)
Warrenargueghat“[t]o theextentthatplaintiffs’ Brief suggestanycause®f actionbased

on tort liability (as had beenpleadedin the original Complaint), thoseclaims are barred by

13 AlthoughPlaintiff contendsn the FAC thatWilliam’s involuntarycommitmentwvasimproper,
she does not concedtleat, at thetime, William hadthe necessarynentalcapacityto understand
his legalrights orcommencelegalaction.
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operation of thg TCA].”(Br. on Behalfof Def. Township ofWarrenin Supp. of Motto Dismiss
Compl.with Prejudicdor Failureto StateaClaim (ECFNo. 56-1) at9.) Somerselikewiseasserts

The claims againstthe [Somerset]should bedismissedbecause

Plaintiff cannot prove higsic] theory ofliability pursuanto [the

TCA]. Moreover, she haalsofailed to file therequisiteNotice of

Tort Claim pursuanto N.J.S.A. 59:8-3 through &{seq.wherebya

plaintiff is requiredto file aNotice of Tort Claim within 90 daysof

theaccrualof thecauseof action.
(Mem. of Law in Supp. ofDefs Mot. to Dismiss (ECF No. 55-1) at 2-3.) However, these
argumentsareirrelevant,becauséthe TCA only immunizespublic entitiesandemployes from
liability for statelaw tort claims; andthe FAC doesnot includesuchclaims.SeeNovellinov. N.J.
Dept of Corr. Mountainview YoutlCorr. Facility, Civ. No. 10-4542(AET), 2011 U.S. Dist.
LEXIS 85209,at*11 (D.N.J.July 28, 2011).

Of Plaintiff's five causesf actionagainstWarrenand Somersetfour ariseunderfederal
law: ADA claims (Count1), RehabilitationAct claims (Count2), FHA claims (Count3), and
§ 1983claims(Count4). The SupremacyClauseof theUnited StatesConstitutiondictates that a
statestatute suchasthe TCA, cannot providémmunity from aclaim under aederalstatute See
Islamv. City of BridgetonNo. 08-1844, 2011.S.Dist. LEXIS 32411, 201WL 1205277 at*5
(D.N.J. Mar. 28, 2011) ([B]ecauseof thefederalconsitution’s Supremacylause,[the TCA]
does not applio federalclaims™) (citing Ticev. Cramer, 133N.J.347, 375 (1993) (T]he[TCA]
provides nammunity from thefederalclaim.”)). The TCA is similarly inapplicableto Plaintiff's
only statelaw causeof action, theNJLAD claims(Count5). Thenotice provisions of th€CA do
not applyto claimsassertedinder theNJLAD. Velezv. City of JerseyCity, 180N.J. 284, 295
(2004)(citing Fuchillav. Layman 109N.J.319,332-338 (1988))seealsoGarlanger v.Verbeke
223 F. Supp. 2d 596601 n.3 (D.N.J. 2002). AccordinglyWarrenand Somersés Motions to

Dismissaredeniedinsofarastheyseekto dismissPlaintiff's claimsasbarredby the TCA.

35



V. CONCLUSION

For the reasonsetforth above, the Motionso Dismiss (ECF Nos. 55, 56, & 57)are
GRANTED IN PART andDENIED IN PART. NancySmith's claimsfor prospective injunctive
relief (Counts 1, 2, 3, & 5areDISMISSED WITHOUT PREJUDICE. TheEstatés claimsfor
prospective injunctiveelief (Counts 1, 2, 3, &) are DISMISSED WITH PREJUDICE. Both
NancySmith andthe Estatés FHA claims (Count 3)againstStateDefendantsare DISMISSED
WITH PREJUDICE, except Nancy Smiths claims against Christie and Fuentes are
DISMISSED WITHOUT PREJUDICE insofarastheyseekprospective injunctiveelief. The
Estatés FHA claim (Count 3)againstWarrenandSomerseis DISMISSED WITH PREJUDICE
insofarasit arisesfrom their allegedfailure to provide William Smith with adequateaccesgo
emergencyervicesvhile heshelteredat his hane.NancySmith's claims(Counts 1, 2, 3, 4, &)
areDISMISSED WITH PREJUDICE insofarastheyarisefrom Defendantsallegedfailure to
provide her with adequateaccesg€o emergencyserviceswhile sheshelteredat her home.State
DefendantsMotion to Dismissis DENIED WITHOUT PREJUDICE insofarasit seeksto
dismissPlaintiffs ADA claim (Count 1l)asbarredby EleventhAmendmensovereignmmunity;,
andfurtherDENIED WITH PREJUDICE insofarasit seekdo dismissPlaintiff's Rehabilitation
Act claims(Count 2)for failure to statea claim. Warrenand Somersées Motionsto Dismissare
DENIED WITH PREJUDICE insofarastheyseekto dismissclaimsagainsthesedefendantgas

barredby the TCA.

Date: December22, 2016 /s/ Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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