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UNITED STATES DISTRIC T COURT
DISTRICT OF NEW JERSEY

X
STANLEY YEDLOWSKI, etc., :
- Case N014-CV-8020FLW-TJB
Plaintiffs, :
V. :
ROKA BIOSCIENCE, INC. , et al., E
Defendants :
X

WOLFSON, United States District Judge:

Before the Court arhe motions for final approval efproposed settlement and an
award of attorneys’ fees and reimbursenwrgxpenses filed by Lead PlaintBtanley
Yedlowski, through counsel the Rosen Law Firm, Pis settlement will resolve all claims
asserted against DefendaiRoka Bioscience, Inc., Paul G. Thomas, and Steven T. Sobieski.
Defendants, through counsel Proskauer Rose LLP, support the motions for final approval of
setlement and take no position on the motion for an award of attorneys’ fees and reimhtirseme
of expenses.

For the reasons set forth below, Lead Plaintiff’s motion for final approval gfaties’
$3.275 million settlement is granted. Lead Counsel is awarded $982,500 in attornegtsdfees
$20,972.82 in costs. Lead Plaintiff is awarded the nominal sum of $3,000. All attorney’s fees,

costs, and nominal awards are payable from the settlement fund.
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I. FACTUAL BACKGROUND

This cases a securities class action brought on behalf of investors who bought Roka
common stock in, pursuant to, or traceable to, Roka’s July 17,180 Public Offering
including persons who bought Roka common stock between July 17, 2014 and March 26, 2015.

DefendanRoka sells tests to detect foodborne pathogens to $&aje-food testers such
as food manufacturers and commercial testing labs. Roka’s tests can amydeits stand-
alone, single purpose platform. In March 2014, shortly before the IPO, Roka discovereiththat
some customers, its test to detesteria (a foodborne pathogen) generated unacceptable levels
of false positives, i.e., incorrect results showing that a testing samplensinséeria when it
does not. Roka implemented a change in the test protocol to theéudeances of false
positives.

Roka’s IPO registration statement (the “IPO Registration Statement”) sksctbat
Roka’sListeriatest had generated sporadic false positiVhs. IPO Registration Statemeaiso
represeted thatthe change in the test protodwd adequately addressed customaisef
positives problems. Roka held its IPO in July 2014, selling its stock at $12/shang} $&i5i8
million.

The Complaint alleges that by the time of the IPO, Defendainéady knew, but did not
disclose, that (a) Roka’s solution to the problerfatsfe positivedor Listeria had failed, and (b)
Roka had begun to lose customers because tfistexiafalse positives. The Complaint alleges
that in the run up to the IPOpRa received daily complaints of Listeria false positives and that
five of Roka’s testing platformsad been returnduly dissatisfied customer§he Complaint also
alleges that Roka received regular complaints from its customer Silliker, a tebtigid ran

Roka’s tests for food producer Hillshire Farfilne Complaint alleges thatillshire Farm
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stopped using Roka’s tests altogether before the IPO because it could not tristetleetest
results.

In a November 6, 2014 conference call and press release, Roka announced that the
Listeriafalse positives problem had caused its revenue growth toLstadl. Plaintiff alleges that
because of Roka’s precarious financial condition, the stall dramatically iadréfeschance that
Roka would ultimately failThe next trading day, Roka’s stock price fell from its previous close
of $8.34 to close at $3.00he Complaint alleges thdté market only learned the true scope of
the false positives problem when, on March 26, 2015, following another quarter oélesro s
growth, Roka announced that its sales would not increase substantially until Rokad ¢péa
Listeriatests. Roka'’s stock price fell from $4.01 to $3.13 over the next two trading days.

. PROCEDURAL HISTORY

This Action was filed on December 24, 2014. In April 2015, the Court appdiited
StanleyYedlowski as Lead Plaintiff and The Rosen Law Firm, P.A. as Lead Colesel
Plaintiff and named plaintiff Pratik Pitroda (“Plaintiffs”) timely filed their Comptaalleging
violations of Section 11fdhe Securities Act of 1933 (the “Exchange Act”) against Defendants
Roka, Thomas, and Sobieski.

In July 2015, following appointment of Lead Plaintiff and Lead Counsel and filing of an
Amended Complaint, Defendants filed a letter motion seeking to have the Cdestdiscount,
or otherwise limit consideration of facts the Amended Complaint attributed to qutdide
witnesses. After considering Defendants’ letter, Plaintiffs’ responseDafendants’ reply, the

Court declined to award any of the relssfught in Defendants’ letter motion.



In September 2015, Defendants filed a motion to dismiss the Amended Complaint. A
month later, Plaintiffs filed their opposition. The Court then stayed furtherrigiefi
Defendants’ motion to dismiss while the Pestexplored settlement discussions.

To facilitate settlement discussions, the Settling Parties retained a mediator, tl@itios.
Hochberg, U.S.D.J. (Ret.). Prior to a formal mediation, the parties submitted otiafide
mediation statements and redi

The Settling Parties then held an-dihy mediation before Judge Hochberg on December
15, 2015. Defendants’ insurer also attended the mediation. There, the Partiea Sgtikednent
term sheet, whose principal term was that the Action would be disdhier a cash payment of
$3.275 million.

The Parties then negotiated and drafted the Settlement Agreement. Plaintiffisrfile
preliminary approval on May 20, 2016, and, on June 28, 2016, the Court granted Plaintiffs’
motion; preliminarily approved thproposed settlement; certified the putative class for
settlement purposes; approved the form and content of the proposed Individual Notme, Clai
Form, and Summary Notice; authorized the mailing and publication of the noticeatsatand
scheduled a Faiess Hearing for November 9, 2016.

The Stipulation was conditioned on Lead Plaintiff's ability to conduct confirmator
discovery to determine whether the underlying facts were consistente@athRlaintiff’s
original understanding that the proposed eetént is fair, reasonable, and adequate. Defendants
therefore made available to Lead Counsel some 8,074 documents, consisting of more than
377,000 pages.

The production consisted of documents from March 1 through August 31, 2014 that fit

into at least oa of the following categoriesi)(documents that were generated by anyone on a
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list of Roka custodians who had been involved withLilséeria assay and that included at least
one term on a list of search terms relating toLik&eria assay; i{) minutes of meetings of

Roka’s Senior Management Team, and materials generated in preparatioséantdeiings;

(i) minutes of Roka’s Board of Directors, and materials generated in prepdaatthose
meetings; ori¢) Roka’s complaint log during the relevant time period. Lead Counsel and
defendants’ counsel engaged in arteisgth negotiations to determine the lists of custodians and
search terms used to generate the confirmatory discovery production.

Lead Counsel also interviewed three present or former Roka officials or eeploy
including Roka’s former Chief Financial Officer and its Director of Produatieéting. After
conducting their review, Lead Counsel and its clients have represented to thbataheyt
continue to believe that the proposed settlement is fair, reasonable, and adequatieedneksin t
interests of the Class.

On or before July 21, 2016, the Claims Administrator (Strategic Claims Service
(“SCS”)) mailed copies of the Couapproved Individual Notice and Claim Form by ficssss
mail to 49 potential Class Members for whom address information was avaitahl®bka’s
transfer agent. SCS also mailed the notice materials to another 1,524 custodiahiamtker
institutions identified from SCS’s proprietary databases. SCS later mailedtite materials to
an additional 2,582 potential Class Members identified by nominees or other individuals. Thus
SCS sent a total of 4,155 sets of notice materials to potential Class Members andesorn
addition, SCS sent the Individual Notice and Claim Form to the Depository Trust Cp(tipan
“DTC”) for publication on the Legal Notice System. S&lSocaused the Court-approved

Summary Notice to be published oncélhe Wall Street Journandin Investor’s Business



Daily, as well 8 onGlobe Newswire SCS also posted information and documents about the
proposed settlement on its website.

The matter came before the Court for a Fairness Hearing on November 9, 2016. Counsel
for the parties appeared. The parties did not appear. Lead Plaintiff's Coymeserged on the
record that given the number of eligible claims that had been received, thegorogaxivery for
individual class members woul@ between 16% and 18.5% of their losses, depending upon the
number of currently deficigrclaims that may later be cured. With neither party wishing to make
any additional supplements to the record, the Court summarized its findings, tddsthgatthe
opinion to follow.

[ll. TERMS OF SETTLEMENT

On May 17, 2016, the parties’ counsel execut&tiulationsetting forth the terms of
the settlement. Theroposed settlemeagjreemenprovides for a payment of $3.275 million in
cash (the “Settlement Amounti)to a settlement funtb resolve all clans in thisaction. The
$3.275 millionhas been paid into an escrow account in accordance with the terms of the
Stipulation.

The Stipulatioralsostates that notice and administrative costs, as well as Lead Counsel’s
fees and expenses, will be paid from the settlement fund. The remainder of thellfbed w
distributed to eligible Class Membeiide Stipulation does not specify an allocation between
Plaintiff's counsel and the class, leaving that issue for Lead Plaintifflscapon to this ©urt.

IV. JURISDICTION

This Courthas subjeematter jurisdictiorover Plaintiffs’ claimsunder 8 22 of the

Securities Act, 15 U.S.C. § 77v, as well as under the general federal-question statufeC28 U

1331. The Court has personal jurisdiction over defendplaisitiffs, and all other Class
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Members. “In the class action context, the district court obtains persondigtiois over the
absentee class members by providing proper notice of the impending d@assadtproviding
the absentees with the opportunity to be heard or the opportunity to exclude themselvies from t

class.”In re Prudential Ins. Co. of Am. Sales Practices Ljtigi8 F.3d 283, 306 (3d Cir. 1998).

V. CLASS CERTIFICATION
The Third Circuit has consistently observed that “Rule 23 is designed to assure that
courts will identify the common interests of class membedseaaluate the named plaintiffs’

and counses$ ability to fairly and adequately protect class interegtsie Comm. Bank of N.

Va., 622 F.3d 275, 291 (3d Cir. 2010) (quotinge GeneralMotors Corp. PickJp Truck Fuel

Tank Products Liability Litigation55 F.3d 768, 799 (3d Cir. 19p&lterations omitted)n

order to approve a class settlement agreement, “a district court must dethahihe
requirements for class ceit¢ation under Federal Rule of Civil Procedure 23(a) and (b) are met
and must determine that the settlement is fair to the class under Federal Rule abCaduire

23(e).” In re Insurance Brokerage Antitrust Litigation, 579 F.3d 241, 257-58 (3d Cir. 2909);

re Pet Food Prods. Liab. Litigs29 F.3d 333, 341 (3d Cir. 2010) (district court first must

determine that the requirements for class certification under Rule 28(&))aare mety
"The requirements of [Rule 23] (a) and (b) are designed to insure that a proposed class
has 'sufficient unity so that absent class members can fairly be bound bhgrdecisclass

representatives.Ih re Prudential Ins. Co., 148 F.ad309 (quotinifAmchem 521 U.S. at 621).

Under Rule 23(a), the prerequisites to class certification are:
(1) the class is so numerous that joinder of all members is impracticable;

(2) there are questions of law or fact common to the class;



(3) the claims or defenses of ttepresentative parties are typical of the claims or
defenses of the class; and
(4) the representative parties will fairly and adequately protect the intefeésesclass

Fed. R. Civ. P23(a);seealsoAmchemProducts, Inc. v. Windsor, 521 U.S. 591, 613 (1997).

“Upon finding each of these prerequisites satisfied, a district court musdebenmine that the
proposed class fits within one of the categories of class actions enumeridtdd 23(b).”

Sullivan v. DB Investments, Inc., 667 F.3d 273, 296 (3d Cir. 2011).

Certification pursuant to Rule 23(b)(3pplicable in cases like tlome presently before
the Courtin which Plaintiffs seeknonetary compensation, is permitted where (1) “questions of
law or fact common to class members predominate over any questions affectimglundial
members,” and (2) “a class action is superior to other available methods foafairéfficiently

adjudicating the controversy.” Fed.R.Civ.P. 23(b)(3); see Collins v. E.I. DuPont de Negnour

Co,, 34 F.3d 172, 18(Bd Cir.1994);Amchem 521 U.S. at 618 ("Among current applications of
Rule 23(b)(3), the 'settlement only' class has become a stock device"). Thal "fac
determinations necessary to make Rule 23 findings must be made by a preponderance of the
evidence. In other words, tortiéy a class the district court must find that the evidence more
likely than not establishes each fact necessary to meet the requiremeuis 28 Rn re

Insurance Brokerage, 552 F.3d at 258 (citations and internal quotations omitted). Adgording

"[c]lass certification is proper only if the [] court is satisfied, aftegarous analysis, that the
prerequisites of Rule 23 are mdd (internal quotation marks omitted).

"Even if it has satisfied the requirements for certification under Rule 28ss attion
cannot be settled without the approval of the court and a determination that the proposed

settlement is fair, reasonable and adequéta€ Prudential Ins. Co., 148 F.3d at 316 (internal
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guotation marks omitted¥eeFed. R. Civ. P23(e)(2) étating that a district court may approve a
proposed settlement "only after a hearing and on finding that it is fair, reasosadbl

adequate"). Iin re Insurance Brokeraglee Third Circuit affirmed the applicability of nine

factors, established @irsh v. Jepson 521 F.2d 153, 157 (3d Cir. 1975), which are to be

considered when determining the fairness of a proposed settlémearases of settlement
classes, where district courts are certifying a class and approving a sdttletaadem, they
should be ‘even more scrupulous than usual when examining the fairness of the proposed

settlement.” In re Nat'l Football League Players Concussion Injury Li8g1 F.3d 410, 436

(3d Cir. 2016)as amende(May 2, 2016) (quoting In re Warfarin Sodium Antitruugtig., 391

F.3d 516, 534 (3d Cir. 2004)).

Finally, as the Supreme Court has observed, when "[c]onfronted with a request for
settlemenbnly class certification, a district court need not inquire whether tlee fdased,
would present intractable management problems, for the proposal is that there HeBut tria
other specifications of [Rule 23] those designed to protect absentees by blocking unwarranted
or overbroad class definitioasdemand undiluted, even heightened, attention in the settlement
context." Amchem 521 U.Sat620 (citation omitted)seeld. "[l]f a fairness inquiry under Rule
23(e) controlled certification, eclipsing Rule 23(a) and (b), and permittisg disignation
despite the impossibility of litigation, both class counsel and court would be disatthet
621. Thus, it is important to "apply[] the class certification requirements o RGl@) and (b)

separately from [the] fairness determination under Rule 23(e)." In re Paldest Co., 148

F.3dat 308.



Plaintiffs move to certify a class of investors who bought Roka common stock in,
pursuant to, or traceable to, Roka’s July 17, 2014 Initial Public Offering, including persons w
bought Roka common stock between July 17, 2014, and March 26, 2015.

A. Rule 23(a) Factors

The Courtfirst determines whether Plaintiffs have satidfibe prerequisites for

maintaining a class action as set forth in Rule 23(a).
1. Numerosity
With respect to numerosity, a party need not precisely enumerate the class ntembers

proceed as a class actiolm.re Lucent Tech. Inc., Sec. Litjigd07 F. Supp. 2d 633, 640 (D.N.J.

2004). “No minimum number of plaintiffs is required to maintain a suit as a class action, but
generally if the named plaintiff demonstrates that the potential number of fdagxiteeds 40,

the first prong of Rule 23(a) has Inemet.” Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir.

2001) (citing 5 James Wm. Moore et al., Moore's Federal Practice S 23.22[3][d]jdMat
Bender 3d ed. 1999).

Here, Roka’s stock was listed on the NASDAQ, and more than 14 million of its shares
weretraded during the Class Periadd2,631 potential class members have been identifiegl.
numerosity requirement has been met.

2. Commonality

Commonality requires that “there are questions of law or fact common to the dresl.

R. Civ. P.23(a)(2).The threshold for establishingromonality is straightforward: “[te
commonality requirement will be satisfied if the named plaintiffs share atdeasjuestion of

fact or law with the grievances of the prospective clagsre Schering Plough CorpRESA

Litig., 589 F.3d 585, 596-97 (3d Cir. 2009) (quotBepy Neal v. Caseyt3 F.3d 48, 56 (3d Cir.
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1994)) (emphasis added). Indeed, as the Third Circuit pointed out, “[i]t is wadlisked that
only one question of law or fact in common is necestasgatisfy the commonality requirement,
despite the use of the plural ‘questions’ in the language of Rule 23(ai2e”"Schering

Plough, 589 F.3d at 97 n.10. Thus, there is a low threshold for satisfying this requirement.

Newton v. Merrill Lynch, Rerce, Fenner & Smith, Inc259 F.3d 154, 183 (3d Cir. 2001);re

Sch. Asbestos Litig., 789 F.2d 996, 1010 (3d Cir. 1986) (highlighting that the threshold of

commonality is not high (quotations and citations omitted)).

Moreover, this requirement does not mandade all putative class members share

identical claimsgeeHassinev. Jeffes 846 F.2d 169, 176-77 (3d Cir. 1988hd that “factual
differences among the claims of the putative class members do not defeatatiertifiBaby

Neal 43 F.3d at 56. In that regard, class members can assert a single common complé#int eve
they have not all suffered actual injury; demonstrating that all class membeubjact ®© the

same harm will sufficeHassine846 F.2d at 177-78. “Even where individuatts and

circumstances do become important to the resolution, class treatment is not grédBadey
Neal 43 F.3d at 56.

Courts will usually find commonality if the plaintiffs charge defendanth witcommon
course of misconductparticularly where, like here, the misrepresentations appeared in the

Defendants’ public statements that were disseminated to all investerse.g.In re Schering

Plough Corp./ENHANCE Sec. LitigNo. CIV.A. 8397 DMC/JAD, 2012 WL 4482032, at *4

(D.N.J. Sept. 25, 2012).
3. Typicality
Rule 23(a)(3) requires that the representative’s claim be typical of thts=members

of the class. “The concepts of commonality and typicality are broadly dedimé:tend to merge,

11



because they focus on similar aspects of the alleged claMewton 259 F.3d at 182. “Both

criteria seek to assure that the action can be practically and efficiently mash#aid that the
interests of the absentees will be fairly and adequately represeBiaioly’Neal 43 F.3d at 56

seeGeneral Tel. Coof Southwest v. Falcon, 457 U.S. 147, 157 n.13 (1982). Despite their

similarity, commonality- like numerosity -evaluates the sufficiency of the class itself, and
typicality — like adequacy of representatiemvaluates the sufficiency of the named pi#int

SeeHassine 846 F.2d at 177 n,&Veiss v. York Hosp., 745 F.2d 786, 810 (3d Cir. 1984i.

denied 470 U.S. 1060 (1985).

Specifically, Rule 23(a)(3) requires that “the claims . . . of the represenpeatrties [be]
typical of the claims of thelass.” SeeFed. R. Civ. P23(a)(3). Typicality acts as a bar to class
certification only when “the legal theories of the named representativestipdly conflict with

those of the absentees.” Georgine v. Amchem Prods., 83 F.3d 610, 631 (3d CilN&226

259 F.3d 183. “If the claims of the named plaintiffs and putative class members involve the
same conduct by the defeard, typicality is establishaggardless of factual differencedd. at
184. In other worsl, the typicality requirement is satesfi as long as representatives and the
class claims arise from the same event or practice or course of conduct and aos blasesdime

legal theory._Brosious v. Children’s Place Retail Stores, 189 F.R.D. 138, 146 (D.N.J. 1999);

Hoxworth v. Blinder, Robinson & Co., 980 F.2d 912, 923 (3d Cir.19%2)ctual differences
will not render a claim atypical if the claim arises from the same event or practicareé of
conduct that gives rise to the claims of the classibegs, and it is based on the same legal
theory.”).

Here, Lead Plaintiff's claims are similar to those of the other members of tbe B&a

evidenced by his sworn Certification, Lead Plaintiff bought Roka stock duringaks Beriod.
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Just like the other members of the proposed Class, Lead Plaintiff bought Roka stsgloitse
to, or pursuanto or traceable to, Roka’'s Registration Statement, which allegedly contaised fa
statements, and suffered damages when the false statements materializlegmilistand or fall
with those of the class. Accordingly, Lead Plaintiff's claims are typical.
4. Adequacy

A class may not be certified unless the representative class members “wilhifeirl
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). “Ryls adémuacy of
representation requirement ‘serves to uncover conflicts of interest betaewa parties and the

class they seek to representti’re Pet Food Prod. Liab. Litig., 629 F.3d 333, 343 (3d Cir. 2010)

(quotingAmchem 521 U.S. at 625). Class representatives “must be part of the class and possess
the same interest and suffer the same injury as the class menthdi@tation and internal
guotation marks omitted).
This requirement has traditionally entailed a4wonged inquiry: first, the named
plaintiff's interests must be sufficiently aligned with the interestb®efabsentees; and second
the plaintiff’'s counsel must be qualified to represent the class. GeneralsiViaiét.3d at 8Q0
Newton 259 F.3d at 187 (same).mamed plaintiff is “adequate” if his interests do not conflict

with those of the Class. In re Prudential Ins. Co., 148 & 3d2. Pursuant to Rule 23(Q),

adequacy of class counsel is considered separately from the determinatioad#dhacy of the
class representatives. Both prongs of the adequacy requirement are dagisfied
(i) Adequacy of the Proposed Class Representative

Lead Plaintiff has no interests that are antagonistic to those of the memthers of
proposed Class and has no unigue defenses from the proposed Class. Lead Plaintifipurchase

Roka stock traceable to the Registration Statement. Lead Plaintiff, on his ovfrabehan
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behalf of all members, seeks to recover from Defendants damages causddrmabts’ alleged
unlawful conduct. Lead Plaintiff's interests are congruent with and notamsdig to other
Class Members’ interests.
(i) Rule 23(g) Adequacy othe Proposed Class Counsel
Rule 23(g) requires a court to assess the adequacy of proposed class counsel. To that end,
the court must consider the following: (1) the work counsel has done in identifying or
investigating potential claims in the action; @unsel’'s experience in handling class actions,
other complex litigation, and claims of the type asserted in the action; (3) celumeatledge
of the applicable law; and (4) the resources counsel will commit to represémgiclasdNafar

v. Hollywood Tanning Sys., Inc., No. @&v-3826 DMC, 2008 WL 3821776, at *7 (D.N.J. Aug.

12, 2008). Lead Counsel has successfully prosecuted securities class actiorts throughout
the country. In this action, Lead Counsel has devoted considerabl@tinter alia, researching
and filing the initial and amended complaints, responding to Defendants’ motion tosgianas
reaching and negotiating the specific terms of the SettlementAgreeLead Counsel should
be appointed as oosel to the Settlement Class.
B. Rule 23(b)(3) Factors:Common Questions Predominate and the Class Is Superior to
Other Methods of Adjudication

After meeting the threshold requirements of Rule 23(a), a plaintiff mustiskttiat the
proposed class meets the requirements of Rule 23(b)(3). To certify a clasRuled28(b)(3),
the Court must find that: [T]he questions of law or fact common to the members ofsthe cla
predominate over any question affecting only individual members, and that a dlaisssact
superior to other available methods for the fair and efficient adjudication cbntr@ersy.

Rule 23(b)(3) requires that “a class action [be] superior to other availatiledador the fair
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and efficient adjudication of the controversy.” Fed. R. Civ. P. 23(b)(3). In treshuzth

considerationsveigh in favor of class certification.
Here, Lead Plaintiff satisfies the predominance and superiorityiar@eRule 23(b)(3).
In determining whether common questions predominate, courts have focused on the claims of

liability aganst defendantsSeeBogosian v. Gulf Oil Corp., 561 F.2d 434, 456 (3d Cir. 1977).

Smith, 2007 WL1217980, at * 9 (citing cases)(“The focus of the predominance inquiry is on
liability, not damages.”). When common questions are a significant aspect ef ancbkthey can
be resolved in a single action, class certification is appropriate. SeeightV¥filler & Kane,
Federal Practice and Procedure: Civil 2d, 8 1788, at 528 (1986).

Here, the existenagf common questions and their predominance over individual issues
are exemplified by the fact that if every class member were to bring an iradigiction, each
plaintiff would be required to demonstrate the same omissions or misrepreserttafiong
liability. Thus, this case is an example of the principle that the predominanceneguiris
“readily met” in many securities class actions. AmchB#1 U.S. at 625. The Rule sets out
several factors relevant to the superiority inquiry: (A) the intefesieonbers of the class in
individually controlling the prosecution or defense of separate actions; (Bjtdre and nature
of any litigation concerning the controversy already commenced byaorsagnembers of the
class; (C) the desirability or undesirability of concentrating the litigationeo€lims in the
particular forum; and (D) the difficulties likely to be encountered in the maregerha class
action. Essentially, the superiority requirement “asks the court to balanagnsnaefairness
and efficiency, the merits of a class action against those of alternatiledbévanethods of

adjudication."In re Prudentialins. Co., 148 F.3d at 316 (internal citations and quotations

omitted);In re Warfarin 392 F.3d at 532-33. Many, if not mosttloé Class members are

15



individuals for whom prosecution of a costly damages action on their own behalf is Nadte rea
or efficient alternative. The District of New Jersey is an appropriatenftrecause all
Defendants reside here.

As to Rule 23(b)(3JD), there will be no difficulties in managing this Settlement Class.
This Court balancethe fairness and efficiency of certifying a class against other pessibl
methods of adjudication. Without a class action, investors who have been defraudedibgsec
law violations but whose losses do not run into several million dollars would likely have no

practical recourse&see Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 809 (1985) (“[m]ost of the

plaintiffs would have no realistic day in court if a class action were ndaalal’) And if
individuals do have the means to litigate their own action, absent a class actioouttisi@ght

have to try numerous lawsuits. Good v. Nationwide Credit, Inc., No. CV 14-4295, 2016 WL

929368, at *8 (E.D. Pa. Mar. 14, 2016&ealsoSmilow, 323 F.3d at 41 (“The core purpose of
Rule 23(b)(3) is to vindicate the claims of ... groups of people whose individual claims keul
too small to warrant litigation”). Thus, a class action is the superior method ofcadiodiand
satisfies Rule 23(b)(3).

Moreover, solely for the purposes of settlement, Defendants do not dispute thasthe Cla
should be certified in accordance with Rule 23(b)(3).

Finally, when confronted with a request for settlenany- class certification, thedtirt
need “not inquire whether the case, if tried, would present intractable manageaidams . . .
for the proposal is that there be no triaRfnchem 521 U.S. at 620.

As stated earlier, common legal and factual questions are shared amongssthe clas
members and Plaintiffs in this action. Specifically, class members and Plaimifisnge the

same allegedmissions omisrepresentatian Having weighed all the factors and considered all
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the requirements of class certification, the Court findsitheappropriate to certify the class for
settlement purposes.
VI. ADEQUACY OF NOTICE

The Court ruled in the Preliminary Approval Order that the ata¢se materials and the
proposed method of dissemination (by fekiss mail and publication) mite requirements of
due process, Rule 23 of the Federal Rules of Civil Procedure, and the PrivateeSecurit
Litigation Reform Act of 1995 (the “PSLRA”), “constitute[d] the best notice jicxabte under
the circumstances, and constitute[d] due and sufficient notice to all persorei¢atglich
notice.” Now that notice has been provided to the Class, the Court reaffirmsiésfeatings
concerning the adequacy of the Notice Program.

Where, as here, the parties have sought simultaneously to cestifiyegment class and
settle a class action, the Court must consider Fed. R. Civ. P. 23(c)(2)’s noticemeats for
class certification as well as Rule 23(e)’s notice requirements for settlengismissal.See,

e.q., In re Prudential Ins. Co., 148 F.3d at 326-27.

For classes certified under Fed. R. Civ. P. 23(b)(3), such as the Class in this action, Rule
23(c)(2)(B) requires “the best notice that is practicable under the cir@oces, including
individual notice to all members who can be identified through reasonable effort Ruldalso
prescribes that the notice state “(i) the nature of the action; (ii) the definittbe ofass
certified; (iii) the class claims, issues, or defenses; (iv) that a class merapenter an
appearance through an attorney if the member so desires; (v) that the daxtiwile from the
class any member who requests exclusion; (vi) the time and manner foriregarskusion;

and (vii) the binding effect of a class judgment on class members under Rul&)23(ch(
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Rule 23(e) is less specific, requiring only that notice of a proposed settlengnébéin a
reasonable manner.” Thus, if the notice satisfies Rule 23(c), it will distyfule 23(e)See,

e.d., In re Global Crossing Sec. & ERISA Litig25 F.R.D. 436, 448 (S.D.N.Y. 2004).

The Constitution’s Due Process Clause also imposes certain minimum noticemeuis. As
the Supreme Court has observed, however, the “mandatory notice pursuant to [RuB]23(c)(
. Is designed to fulfilrequirements of due process to which the class action procedure is of

course subject.’ Eisen v. Carlisle & Jacquelid17 U.S. 156, 173-74 (1974) (quoting Fed. R.

Civ. P. 23, 1966 Amendment Advisory Comm. Note to Subdiv. (d){®)¢. process
considerations are therefore satisfied if the notice conforms to Rule 23(c)(2)
Additionally, the Securities Act, in provisions added byPhiwate Securities Litigation
Reform Act of 1995 (PSLRA), imposes certain notice requirements dpeadly for settlements
of securities class action§eel5 U.S.C. § 77z-1. The PSLRA requires that the notice contain
the following information:
. Statement of recovery “[tlhe amount of the settlement proposed to be distributed
to the parties to the aon, determined in the aggregate and on an average per share
basis”;
. Statement of potential outcome of castie amount of damages per share
recoverable if the plaintiffs were to prevail on every claim, but, if thegsaatie unable to
agree on damages, “a statement from each settling party concerning the issuesoon
which the parties disagree”;
. Statement of attorneys’ feesa statement of fees and costs to be applied for in the

aggregate and on an average §iaare basis;
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. Identification of lavyers’ representativesthe name, telephone number, and

address of counsel available to answer questions; and

. Reasons for settlement[a] brief statement explaining the reasons why the

parties are proposing the settlement.”
Id. The notice must also include a cover page summarizing all of these tiopics.
A. Best Practicable Notice Methodology

The means by which notice was provided to potential Class Members met ahbiepli
requirements for adequacy of notice and due process. The Individize Nas sent by first
class mail to all potential Class Members who could be identified through rekesefialis—
meaning all potential Class Members for whom names and addresses weréeavailab
In addition to mailing the Individual Notices to all potential Class Members for whaawl it h
names and addresses, the Claims Administrator mailed the Individual Notibesisands of
nominees and other institutions that might have purchased Roka common stock beneficially
owned by potential Class Members. Tlaim Administrator also posted the Individual Notice
(as well as other documents relating to the lawsuit and the settlement) on its wesite. T
website and the notice materials provided telephone numbers (includindregailsamber) that
potential Clas Members could call if they had questions. The Claims Administrator also
arranged for publication of the Court-approved Summary NoticdéenWall Street Journand
Investor’s Business Dailgs well as on wire services.

The Summary Notice contained peent information about the class action and
settlement required by Rules 23(c)(2) and 23(e) and by principles of due process.

These procedures fully satisfied Rule 23(c)(2)’s requirement of individual ritdied

members who can be identified througlasonable effort.’See, e.q., In re Global Crossing Sec.
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& ERISA Litig., 225 F.R.D. at 449notice by firstclass mail, publication of summary notice,

posting on website, and tdllee number collectively satisfied Rule 23(c)(2)’s requirements).
B. Sufficient Content of the Notice

The potential Class Members will have received the “best notice that is practicdéte un
the circumstances” as required by Rule 23(c)(2) if the notice “contaufis¢ient information to
enable class members to make infedhaecisions on whether they should take steps to protect

their rights, including objecting to the settlement or, when relevant, opting out@éfse’ In

re Nat'l Football League Players Concussion Injury Lit#21 F.3d 410, 435 (3d Cir. 2016)
(internal quotations omitted). The notice in this case met that standard.
The notice materials informed potential Class Members of the relevant aspéets of t
claims in the Complaint and the terms of the proposed settlement, including:
. The nature of the case, a statement of the claims and defenses, and a statement
about how the settlement fund will be allocated among eligible Class Members if the
proposed settlement is approved,
. The right of potential Class Members to exclude themselves from the Class, to
object to any aspect of the proposed settlement, or to appear at the Fairness-+aatin

the processes and deadlines for doing so;

. The date of the Fairness Hearing;
. The terms of the release of claims; and
. The binding effect of any judgment — whether favorable or not — on all persons

who do not exclude themselves from the Class, and the impact on Class Members if the

proposed settlement is approved.
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The content of the notice thus complied with Rule 23(c)(2). See, e.q., In re Ins.aBwker

Antitrust Litig., 282 F.R.D. 92, 109-10 (D.N.J. 2012) (approving settlement notices after finding
that they included all essential elements to properly apprise class memtheis hts).
In addition, consistent with the requirements of the PSLRA, the Individual Notice:
. Set out the amount of the settlement on an aggregate andlagpemasis, as well
as the proposed plan of distribution;
. Informed potential Class Members of the partdisagreement regarding
damages and explained each party’s position on that issue;
. Stated the amount of attorneys’ fees and expenses sought on an aggregate and a
pershare basis;
. Provided potential Class Members with the name, address, and telephone numbe
of Lead Counsel; and
. Explained why the parties proposed the settlement.

The Individual Notice thus met the PSLRA’s requirements. See, e.q., bnodatt Corp. Sec.

Litig., 109 F. Supp. 2d 235, 254-55 (D.N.J. 2000) (approving notice based on consideration of
PSLRA factors)aff'd, 264 F.3d 201 (3d Cir. 2001).

Accordingly, the notice procedures and the contents of the Individual Notice and the
Summary Notice satisfied all applicable requirements, including those o R2(e)(2) and

23(e), the PSLRA, and the U.S. Constituti@ee, e.qg., In re Prudential Ins. Co., 148 F.3d at

328;In re AremisSoft Corp. Sec. Litig., 210 F.R.D. 109, 119-20 (D.N.J. 2002) (approving

similar notice procedures and content). The Court therefore reaffirmsdisdiin tre

Preliminary Approval Order that the notices and notice methodology were thadetstable
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under the circumstances and mégablicable requirements and finds thHat Notice Program
was implemented as required by the Preliminary Approval Order.
VIl . FINAL APPROVAL OF SETTLEMENT

At the outset, the Court expresses that the law encourages and favors settlemént
actions in federal courts, particularly in complex class actitmse Warfarin 391 F.3d at 535;

seeln re General Motorsh5 F.3d 768, 784 (3d Cir. 1995)("the law favors settlement,

particularly in class actions and other complex cases where substantial jasiciaices can be
conserved by avoiding formal litigation™). Accordingly, when a settlensergiached on terms

agreeable to all parties, it is to be encouraged. Bell Atlantic Corp. v. Bolger, 2F.3d 1304, 1314

n.16 (3d Cir. 1993)The Third Circuit applies “an initial presumption of fairness in reviewing a
class settlement when: (1) the negotiations occurred at[aichlength; (2) there was sufficient
discovery; (3) the proponents of the settlement are experienced in similar ljgattb(4) only

a small fraction of the class objectedt re Nat'| Football League821 F.3d at 436 (internal

guotations omitted This presumption applies even where, as here, “the settlement negotiations

preceded the actual certification of the class . .In.fe Warfarin Sodium Antitrust Litig.391

F.3d 516, 535 (3d Cir. 2004).

This Court observes that Judge Hochberg ngrsesl a Declaration (submitted with
plaintiffs’ motion papers) attesting to the integrity of the mediation processeaathmending
the proposed settlement as “reasonable, hard-fought, arm’s length, and fiachvesof the
risks and potential rewardd the claims being settlefHochberg Decl., 1 9]. The Court finds
that the negotiations between the parties were dsdangth. As will be made clear in the
Court’s further analysis, the other relevant factors in this case indicatbgh@roposed

sdtlement is entitled to an initial presumption of fairness.
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Nevertheless, a class action settlement may not be approved under Rule b8(d)awit
determination by this Court that the proposed settlement is "fair, reasonabiegodta.’'See
In re Cendant, 264 F.3d at 23EealsoFed. R. Civ. P. 23(e)(1)(A). The Third Circuit has on
several occasions stressed the importance of Rule 23(e), noting thastitioe cburt acts as a
fiduciary who must serve as a guardian of the rights of absent class menmber&eneral
Motors, 55 F.3d at 785 (citations and quotations omitssBalsoAmchem 521 U.S. at 623
(noting that the Rule 23(e) inquiry "protects unnamed class members from unjustior unfai
settlements affecting their rights when the representatives become fdaedhezfore the action
is adjudicated or are able to secure satisfactfdheir individual claims by a compromise")
(citations omitted). However, in cases such as this, where settlemenhatiegs precede class
certification and approval for settlement and certification are sought simultpneie Third
Circuit requiredistrict courts to be even "more scrupulous than usual” when examining the

fairness of the proposed settleme8eeln re General Motors55 F.3d at 805. This heightened

standard is intended to ensure that class counsel has engaged in sustained advoghowtthrou
the course of the proceedings, particularly in settlement negotiations, andteaseprthe

interests of all class members. $eee Prudential Ins. Co., 148 F.3d at 317.

As this Court observed earlier, the Third Circas articulated setof nine ‘Girsh
factors” that courts should consider when determining the fairness of a propiisacesd:

(1) the complexity, expense and likely duration of the litigation;

(2) the reaction of the class to the settlement;

(3) thestage of the proceedings and the amount of discovery completed;

(4) the risks of establishing liability;

(5) the risks of establishing damages;
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(6) the risks of maintaining the class action through the trial,

(7) the ability of the defendants to witaed a greater judgment;

(8) the range of reasonableness of the settlement fund in light of the best possible
recovery; [and]

(9) the range of reasonableness of the settlement fund to a possible recoghtyondll
the attendant risks of litigation.

Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir. 1975) (internal quotations ong#edg.g., In re

Johnson & Johnson Deriv. Litig., 900 F. Supp. 2d 467, 479-85 (D.N.J. 2012) (reciting and

applying theGirshfactors). “The settling parties bear the burdéproving that th&irshfactors

weigh in favor of approval of the settlement.” In re Pet Food Pr689.F.3d at 350.A district

court's findings under th@irshtest are those of fattin re Nat'l Football Leagué21 F.3dat

437,as amende(May 2,2016).

SinceGirsh, the Third Circuithas held that, “because of a ‘sg@nge in the nature of
class actions’ aftegirshwas decided thirtyive years ago, it may be helpful to expand @Giesh
factors to include, when appropriate, the following estusive factors”:

[1] [T]he maturity of the underlying substantive issues . . . ; [2] the existartte

probable outcome of claims by other classes and subclasses; [3] the compansen bet

the results achieved by the settlement for individual class or subclass memibéne
results achieved or likely to be achieved fer other claimants; [4] whether class or
subclass members are accorded the right to opt out of the settlement; [5] \ahgther
provisions for attorneys’ fees are reasonable; and [6] whether the procedure for

processing individual claims under the ksgttent is fair and reasonable.
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In re Pet Food Prods., 629 F.3d at 350 (quoting In re Prudential Ins. Co., 148 F.3d at 323).

“Unlik e theGirshfactors, each of which the district court must consider before approving a class

settlement, th€rudential considerations are just that, prudentigd.fe Nat'| Football League

Players 821 F.3d at 437 (internal quotations omittddje Girsh and_Prudentidhctors are well

established law and their continued application in the class settlement costbreha

reaffirmed by Third Circuiais recently as April of this year. Sieere Nat'| Football League

Players 821 F.3d at 437.
The proposed settlement here satisfieg@lishfactors as well as the applicable
Prudential considerations.
A. Complexity, Expense, and Likely Duration of Litigation
The firstGirshfactor captures “the probable costs, in both time and money, of continued

litigation.” In re Gen. Motors, 55 F.3at 812. “By measuring the costs of continuing on the

adversarial path, a court can gauge the benefit of settling the claim aniitabigettiement is
favored under this factor if litigation is expected to be complex, expensive anddimuming.”

In re Royal Dutch/Shell Transp. Sec. Lifig008 WL 9447623, at *17 (D.N.J. Dec. 9, 2008).

“Federal securities class actions by definitionoire complicated issues of law and
fact.” Id. This casas no exception. Continued litigation and trial of this action would require
the parties to investigate and the Court to adjudicate numerous complicatedisces|
including:

. Each of Roka’s cstomers’ experience with thesteria assay before Roka

promulgated its new process

. Each customer’s experience with thisteria assay after promulgation of the new

process
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. The extent to which each customer was following the new workflow and/or
adherimg to good laboratory practices;

. The information that Roka (and especially Roka’s management and Board)
received about each customer’s ability to usd.iberia assay successfully both before

and after the new processs promulgated;

. Roka’s belief that customers would be able to employ the new workflow and that

the newprocess would suffice to solve customers’ false-positive problems;

. Roka’s consideration of the prospect of adopting a modified, “detunsidtia
assay;

. Roka’s financial position; and

. Roka’s public disclosures relating to all of the above matters.

Plaintiff's Post Settlement Discovery involved reviewing over 8,000 documetitbjdwn
discovery would involve hundreds of thousands. Plaintiff would have to reviewtoass of
internal correspondence, correspondence with underwriters and customersggratifet sc
materials and test results. The Parties would crisscross the countrydegimgjtions of current
and former employees of Roka, Roka’s customers, and @erderwriters, at great cost.
Plaintiff identified several potential withesses who reside in various par@litdr@ia; several
who reside in Ohio; several who reside in New Jersey and New York; and severakwean
Pennsylvania.

In addition, Defendants would take the depositions of Plaintiffs, and of Plaintiffettsx
(who reside in North Carolina and Buffalo), and Plaintiffs would take the depositions of
Defendants’ experts. To survive summary judgment, and at trial, Plaintiff wegude epert

testimony on- at a minimum- scientific issues, class action damages, and loss caugatien.
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Pfizer Inc. Sec. Litig.No. 4CV-9866LTS-HBP, 2014 WL 3291230, at *3 (S.D.N.Y. July 8,

2014), vacated on other grounds, 819 F.3d 642 (2d Cir. 201@}i(gyaummary judgment
because “Plaintiffs’ failure to proffer admissible [expert] loss causatimhdamages evidence is
fatal to Plaintiffs’ claims.”). Indeed, while this case is stiltle pleadingstage Plaintiff has
already consulted with expexs two of these topics (scientific issues and damages).

In addition, the parties would need to litigate and the Court would need to adjudicate
damages issues and the lgssisation defense available to defendants under the Securities Act.
Many of thosassues would involve complex expert testimony on pathogen testing, damages,
and loss causation. Continued litigation of this case would therefore be complexjvex@ert

lengthy.See, e.gln re Genta Sec. LitigNo. CIV. A. 04-2123 JAG, 2008 WL 2229843, at *3

(D.N.J. May 28, 2008) (“This [securities fraud] action involves complex legal ahgafassues,

and pursuing them would be costly and expensivine Datatec Sys., Inc. Sec. LitigNo. 04-

CV-525 (GEB), 2007 WL 4225828, at *3 (D.N.J. Nov. 28, 2007) (“[R]esolution of [accounting
and damages issues] would likely require extensive and conceptually difkipalt economic
analysis. . . . Trial on [scienter and loss causation] issues would lengthy andatstly
parties.”).

This factor supports approval.
B. Class’s Reaction to Settlement

The secondsirsh factor “gauge[s] whether members of the class support the settlement.”

In re Prudential Ins. Co., 148 F.3d at 3A8ack of significant objections by class members

weighs in favor of approving the settlemdntre Linerboard Antitrust Litig 296 F. Supp. 2d

568, 578 (E.D. Pa. 2003)(“unanimous approval of the proposed settlement[ ] by the class

members is entitledtnearly dispositive weight in this court’s evaluation of the proposed
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settlement.”)see also Bell Atl. Corp. v. Bolger, 2 F.3d 1304, 1313, n.15 (3d Cir. 1993) (stating

that “silence constitutes tacit consent to the agreement” where 30 objectors mproafraately
1.1 million shareholders was considered an “infinitesimal number”).

Here,4,155 sets of notice materialere mailed out to potential class memtzard
nomineesTo date, no Class Member has objected to any aspect of the SettiBraeata [c.
at 11. The deadile to object to the Settlementsv@ctober 20, 2016d. The deadline to seek
exclusion was October 5, 2016. at 10. To date, only one Class Member has sought exclusion
from the Settlementld. at 10; Rosen Dec. Ex. 4. The Class Member seeking exclusion,
moreover, would not be entitled to any share of the settlement; because he bougtibsless
than the post-disclosure price, he has no recognized loss. Rosen Dec. 112. Acctindingly
reaction of the Settlemer@lass has been overwhelmingly favorable, thus supporting final
approval.

C. Stage of Proceedings and Amount of Discovery Completed

The goal of the thir@irshfactor is to “capture[] the degree of case development that

class cousel accomplished prior to settlement. Through this lens, courts can determiherwhet
counsel had an adequate appreciation of the merits of the case before negdtiaengendant

Corp. Litig,, 264 F.3d 201, 235 (3d Cir. 200&)t(ng General Motorss5 F.3d at 813)Even

settlements reached at a very early stage and prior to formal discovery af@iappiwhere
there is no evidence of collusion and the settlement represents substantissioosday both

parties. . . . Indeed, courts in this didthave approved settlements while the case was in the

pretrial stage and formal discovery had not yet commenchkdrg Johnson & Johnson, 900 F.

Supp. 2d at 48Accord, e.q., In re Nat'| Football Leag@21 F.3d at 436-37 (“To the extent

objectorsask us to require formal discovery before presuming that a settlement isfdecliine
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the invitation. In some cases, informal discovery will be enough for class comasskss the
value of the class claims and negotiate a settlement that proaidesripensation.”). Courts in
this Circuit frequently approve class action settlement despite the alideioemal discovery.

See, e.g., Schuler v. Medicines Co., No. CV 14-1149 (CCC), 2016 WL 3457218, at *7 (D.N.J.

June 24, 2016) (approving settlement prior to discovery because of counsel’s investigeten);

Johnson & Johnson, 900 F. Suppa2d83 (“Even settlements reached at a very early stage and

prior to formal discovery are appropriate where there is no evidence of acolarsil the
settlementepresents substantial concessions by both parties.”)

Here, Plaintiff and his counsel had a sufficient understanding of theirscnthdefenses
in this actionFinal approval is appropriate here because, by the time the parties negotiated the
Stipulaton, Lead Counsel)(had had an opportunity to review the relevant public facts
pertaining to plaintiffs’ claims,ii) had consulted with damages and forensic accounting experts,
(i) had engaged in briefing on defendants’ motion to dismigshdd partipated in mediation
with a respected mediator, and flad received factual information from Roka in connection
with the mediation. Lead Counsel also was later able to conduct confirmatayeisovith
access to more than 377,000 pages of documents and interviews of three present or former Roka
officials.

These efforts enabled plaintiffs and their attorneys to explore the fact&amustances
underlying their claims and to assess the potential risks and rewards ahfitiggrtsus settling.

Accordingly, the adequacy of the discovery conducted to date favors approval of tmeesgttle

See, e.g., In re Johnson & Johnson, 900 F. Supp. 2d at 482-83 (approving derivative settlement

without formal discovery, but where the parties had “engaged in informal sharinguohelois”
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and “extensive motion practice” and where plaintiffs’ counsel had reviewettlgublailable
materals and consulted with experts).
D. Risks of Establishing Liability and Damages

“The fourth and fifth Girsh] factors survey the potential risks and rewards of proceeding
to litigation in order to weigh the likelihood of success against the benefitsmohaediate

settlement.”In re Johnson & Johnson, 900 F. Supp. 2d at(#8rnal quotations omitted)By

evaluating the risks of establishing liability, the district court can examine wiatotiential
rewards (or downside) of litigation might have been had class counsel electigzte lite

claims rather than settle thenGGeneral Motors55 F.3d at 814n making this assessment,

however, “a court should not conduct a mimd and must, to a certain extent, give credence to

the estimation of the probability of success proffered by class counsel.Luiceat Techs., Inc.

Sec. Litig, 307 F. Supp. 2d 633, 644-45 (D.N.J. 2004) (internal quotations omitteymplex

cases, “[t]he risks surrounding a trial on the merits are always considék&leiss v. Mercedes

Benz of N. Am., 899 F. Supp. 1297, 1301 (D.N.J. 1995).

1. Liability

Plaintiff faced severabbstacles if this case progressed. Chiefly, as Defendants pointed
out in their Motion to Dismiss and the Amended Complaint acknowledged, the IPO Riegistra
Statement warnetthat Roka had experienced false positives, and had had to redesign the Listeria
test’'stesting process to address the probléhe IPO Registration Statement also disddbat
the new workflow might fail and that Roka might lose customers or traction aslald

Plaintiff alleged, based on the accounts of former Roka employees, that Roka’s new

processlready had failed and that it already had lost customers as a result, thus making
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Defendants’ statements actionable. But the-Bestlement Discovery complicates certainta t
inferences to be drawn froRlaintiff's factual allegations:

a. It is true that Roka lost Hillshire Farm as an indirect customer (through aaontra

lab). But notwithstanding any ptBO HillshireListeriafalse positive issues, Hillshire

did not abandon Roka’s tests until after the IPO. Rosen Dec. 19.a.

b. It is true that Roka lost customers before the IPO because lokteaa false

positives problem as Plaintiff alleges. But all but one of these were custamnemhad

simply accepted Instruments for evaluation, while the existing custonsenata critcal

Roka customer. Rosen Dec. 9.b.

C. It appears that many customers, though not all, did successfully adopt the new

workflow. Rosen Dec. 19.c.

While LeadPlaintiff contends he couldevertheless hawestablish liability Plaintiff admits that
the facts uneartliein PostSettlement Discovergnay have presented a substantial obstacle to
recovery.

Beyond these risks, even if Plaintiff prevailed on liability and damageslat tria
Defendants would appeal the verdict, leading to greater expé&msker delays, and a recovery
for the Class that may be less than the Settlement Amount or possibly no recaerited
Settlement allows the Class to recover promptly without incurring additiskadir costs.

2. Damages

As to the amount of damageshile Plaintiff's prima facie damages in a Section 11
action are limited only by (as relevant here) the difference between the offeadagnd the
value of a security at the time the suit was filed, Defendants have available tarthem

affirmative deénse of negative causation. 15 U.S.C. 877k(e). In applying this negative causation
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defense, courts limit recovery to the drop in stock pricaediatelyfollowing a corrective

disclosureSeeln re Royal Dutch/Shell Transp. Sec. Litig., 404 F. Supp. 2d 605, 610 (D.N.J.

2005) (“Both prior to and after the enactment of the PSLRA in 1995, “[tlhe damages of a
purchaser were always understood to be the difference between the purchassdphectrue

value of the shares (adjusted for any negative causaticligchssed after the revelation of the
fraud to the public, followed by a reasonable period (usually no longer than a week orsfen day
during which the market took cognizance of the fraud and the publicly traded price was
presumed, under the ‘efficient market’ hypothesis ..., to reflect an adjustméme foaud.”)
(quotation omitted) Here,that means the Class could recover for the stock drops on November
7, 2014, of $5.34, and potentially on March 27 and 30, 2015, of $0.88.

Defendants, however, would also argue that the stock drops following the corrective
disclosures were caused by things unrelated to the alleged misrepresentatst, Defendants
have already argued that the damages on March 27 and 30, 2015, wersedtgathe
materialization of the concealed risk, because the risk had already bees\ialijed on
November 7, 2014. Defendants argue, and the Setiement Discovery appears to have
substantiated, that the reason Roka was unable to secure new csistibenehe
November 6, 2014 earnings call was that on the call it had publicly committed to degelopin
newListeriatest. Defendants’ argument, if accepted, cuts damages from $30.9 million to $26.6
million.

Second, the Registration Statement didldsethat there was some risk that the new
processvould not work and that Roka would lose customers as a result. Defendants would argue
that a portion of the November 7, 2014 drop was caused by the materialization of thigdisclos

risk — not by the facthat, as of the time of the IPO, the risk of losing customers had already
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occurred. Plaintiff would have to respond to Defendants’ argument with expert eviddnse. T
there was substantial risk that the amount of damages recoverable at trecabevaignificantly
reduced.
E. Risks of Maintaining Class Certification

The risk of obtaining and maintaining class certification through trial algposts
approval of the Settlement. Plaintiffs had not yet moved for class ceitificetthe time of the
settement. Defendants would oppose class certification if this case proceedeiff Rlauld
have to rely on expert testimony to establish that damages can lilesksthon a clasaide

basis. Fort Worth Employees' Ret. Fund v. J.P. Morgan Chase & Co., 301 F.R.D. 116, 141-42

(S.D.N.Y. 2014) (certifying class for liability only in Section 11 case becaussiffitahad not
provided an expert model permitting class-wide adjudication of damages). Bet€rekpert
would conclude that damages could not be éstadal on a claswide basis, resulting in a battle
of the experts at class certification and trial that Plaintiff might Bee.id.Should Defendants
succeed, the Court would need to hold ntii@ls on damages; it is not clear whether most
investors would appear for such trials, given the small amounts of money at stakek Thnat r
the Court would deny class certification further supports the settleBeEmRentVay, 305 F.
Supp. 2d at 506.

Moreover, even if the Class was certified for other tledtiesnent purposes, “[t]here will
always be a ‘risk’ or possibility of decertification, and consequently the can always claim

this factor weighs in favor of settlemenii’re Prudentialins. Co., 148 F.3d at 324ee alsdn

re RentWay Securities Litigation305 F. Supp. 2d 491, 506-07 (W.D. Pa. 2qQ3)]s in any

class action, there remains some risk of decertification in the event the Pdp@etdgment is
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not approved. While this may not be a particularly weighty factor, on ¢t&mlasomewhat favors
approval of the proposed Settlement.”).
F. Defendants’ Ability to Pay

This Girsh factor “addresses whether Defendants could withstand a [monetary] judgment

for an amount significantly greater than the [proposed] Settleméntg Johnson & Johnson,

900 F. Supp. 2d at 48hternal quotations omittedfzendant, 264 F.3d at 24€ame)

Since its founding, Roka has consistently incurred losses, with an accumulateédtiefi
$109.1 million by March 31, 2014. The accumulated deficit reached $185.3 million by June 30,
2016. [Roka BioScience, Inc., Form 10-Q for the 3 months ended June 30, 2016, at 3, filed
August 5, 2016]. Yet Roka only had cash, cash equivalents, andestmomvestments of $16.8
million asof June 30, 2014d. Indeed at the time thathe motionbriefs were filed, Roka’s
market capitalization veaabout $11 iflion — down 95% since the IPO.

Defendants held three applicable insurance poliessh with a face amount of $5
million. Yet the® policies deplete as they pay Defendants’ attorneys’ fees. Given the costs of
modern litigation, these policies would be mostly depleted by the time of trial. thileus,
Settlement today is more than what Defendants could potentially pay down theteo#ubaf
insurance coverage is depleted through further litigation.

Given Roka’s financial state and the status of its insurance policies, tioisvietghs in
favor of approval.

G. Range of Reasonableness of Settlement Fund
“The last two [Girsh| factors evaluate whether the settlement represents a fair and good

value for a weak case or a poor value for a strong cdse€ Johnson & Johnson, 900 F. Supp.

2d at 484 (internal quotations omitted). “In conducting this evaluation, it is recoghaed
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settlement represents a compromise in which the highest hopes for recoweejdackin
exchange for certainty and resolution and [courts should] guard against demandingde|a] la
settlement based on the court’s view of the merits of thetldigd I1d. at 484-85 (internal
guotations omitted)l'hese factors inquire “whether the settlement is reasonable in light of the
best possible recovery and the risks the parties would race if the case waht't®to v. Hertz

Equip. Rental CorpNo. CIV.A. 06-3830 DMC, 2013 WL 3167736, at *5 (D.N.J. June 20,

2013) (quoting Prudential48 F.3d at 322).

According to Cornerstone Research, in 2015, cases with damages of less than $50 million
settled for a median of 6.7% of total maximum estimated dasnigarni T. Bulangt al,
Securities Class Action Settlements: 2015 Review and Analysis, at 9 (RosdexDéy.
Accordingto Lead Plaintiffs’ memorandum in support of preliminary approval [at 9], “Lead
Plaintiff's maximum estimate of class damages (the Class wins on evetyapdithe factfinder
accepts the Class’'s damages model) is approximately $30.9 million,” sattileenSet Amaint
of $3.275 million “recovers about 10.5% of maximum potential damages” — above the median
recovery in sectuties class action settlemenEven taking into account Defendants’ claim that
Plaintiff could not recover for the March 27-Bficedrop, he SétlementAmount of $3.275
million, against maximum likely damages of $26.6 million, recovers 12.3% of maximum
damages- almost twice as much as the median settlement. After the parties initial briefing, Lead
Plaintiff submitted a reply in further suppofttbe settlement on November 2, 2016. In the
Reply, Lead Counsel representbdt as of November 2, 2016, SCS (the claadministratoy
had received 1,791 claim forms, including 482 valid claims representing recognizefosses
$17,698,523 and 44 deficient claims representing losses of $2,373,742. At the November 9, 2016

hearing, Lead Counsel represented on the record that, accortlegagtual recovery in this
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case would be between 16% and 18.5% of claimed losses, depending upon how many of the
defident claims, if any, are ultimately curefictual recovery will thus exceed either of the
parties initial estimates and will be well above the median settlement in this area.

The recovery is particularly noteworthy in light of the obstacles to recovetlyisl case,
Plaintiff could not point to an accounting restatement, derivative action brought ondfehalf
company, or civil or criminal government investigation. Nor could Plaintiff point to an
admission of wrongdoing from Roka, nor even an internal investigation of wrongdoing.

Courtsin this Circuithave routinely approved settlements providing similar percentages

of recovery-or even far less. See, el e Virophama Inc. Secl.itig., 2016 WL 312108, at

*14 (E.D. Pa. Jan. 25, 2016) (approving settlement of 9% to 10% of maximum estimated loss,
and noting that, between 1996 and 2014, median settlement amount was 4.8% of projected

investor losses ranging between $50iom and $99 million);In re Rite Aid Corp. Sec. Litig.,

146 F. Supp. 2d 706, 714-15 (E.D. Pa. 2001) (noting that securities class actions that settled

between 1995 and 1999 recovered between 5.5% and 6.2% of estimateddessalspe.q., In

re Amer Bus. Fin. Servs. Inc. Noteholders Litig008 WL 4974782, at *3, *9, *13 (E.D. Pa.

Nov. 21, 2008) (approving settlement for 2.5% of damadesg Ikon Office Solutions, Inc.,

Sec. Litig, 194 F.R.D. 166, 183-84 (E.D. Pa. 2000) (approving settlement for 5.2% to 8.7% of
claimed damages).

The Court also observes that the mediator in this case, Judge Hochberg, decl#ned that
Settlement “constitutes a good result for the plaintiffs”. Hochberg Dec. 120.

The Settlement Amount is therefore well within taage of reasonablenestaving
found that theGirshfactors weigh in favor of approval, the Court turns next to the Prudential

factors.
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H. Maturity of Underlying Issues and Existence of Other Litigation
The Third Circuit suggested in Prudential that courts may consider such addditioes f
as “the maturity of the underlying substantive issues” and the existenpeadnatble outcomes

of other individual and/or class actions involving the same underlying fiercte. Prudential Ins.

Co., 148 F.3d at 323. Those considerations are inapposite here.

Unlike some other types of class actions (such as certain consumer and pabditgt-
class actions), this securities class action does not present particulellyegal or factual
issues thateed to mature before the Court can assess the fairness and adequacy of the proposed
settlement. Nor have any other individual or class actions been filedtagakasconcerning
the IPO Registration Statement.
l. Availability of Opt -Out Rights

ThePrudential court held that courts may also consider the availability cbaptights.
148 F.3d at 323. Such rights exist here. Dissatisfied potential Class Membeeg éoeckclude
themselves from the proposed settlement if they follow the Court’siatisins for opting out.
J. Reasonableness of Attorneys’ Fees

ThePrudentialdecision also authorizes consideration of the reasonableness of the
plaintiffs’ request for attorneys’ fee¢d. The fee request in this cadees not present any
issuesFirst, the parties reached an agreement on the Settlement Amount without assicinsc
of fees, which will be paid out of the settlement fund in an amount approved by the Court. The
Settlement Agreement itself says nothing about the amount of fegddimdiffs may seek; nor
does it provide that defendants will not object to a fee request below any pagrolant. This
case thus does not raise the specter of a “clear sailing” agreement, becauflenienseioes

not provide either for “the paymeaf attorneys’ fees separate and apart from class funds,”
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Laguna v. Coverall N. Am., Inc., 753 F.3d 918, 925 (internal quotations omittedted as

moot after settlemen?72 F.3d 608 (9Cir. 2014), or for defendants’ agreement not to contest

class ounsel’s fee request up to a particular amount, see, e.q., Weinberger v. GrelebddsaNe

Corp., 925 F.2d 518, 524SCir. 1990) (describing “clear sailing agreement” as one in which
defendant “would not contest the [fee] petition and would pay any puim [a specified
amount] awarded by the district court”).

Second, plaintiffs’ fee request is independent of the proposed settlement. Thei&tipulat
provides that the settlemenif approved — can take effect regardless of how the Court rules on
plaintiffs’ fee request and that plaintiffs cannot terminate éteesnent based on the amount of
fees awarded. [8 XII.C, at 44]

Third, the Courtwvill award, as will be explained lateryreasonable fee considering the
work performed and the interests of the class members
K. Reasonableness of Clainrocessing Procedures

The claimprocessing procedures are the standard ones used in securitiesttass
settlements. Class Members may submit Claim Forms to the Claims Administrator, which will
make initial determinations about eligibility for settlement relidhy Class Member whose
claim has been rejected in whole or in part may contest the rejection by subanitting
explanation of his or her position to Lead Counsel. If the dispute cannot be resolved, Lead
Counsel will submit it to the Court for final dsmn. [8 I.E, at 26-27]

Having considered all of thgirshand_Prudential factors, this Court approves the

settlement as fair and reasonable.
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VIIl. ATTORNEY'S FEES

Lead Counsel seeks an award of attorneys’ fees of one-third $3 .5 million
Settlement Amount, or $1,091,666. The Court is persuaded by Lead Counsel’'s submissions that
a significant fee is warranted in this case, but finds that an award of 30% ofdheryeor
$982,500petter protects the interests of the class members, sililadequately compensating
class counsel.

Attorneys' fees are typically assessed through the percenitageovery method or

through the lodestar methoth re AT&T Corp. Secs. Litig.455 F.3d 160, 164 (3d Cir. 2006).

The percentagef-recovery nethod applies a certain percentage to the settlementSeed.

Welch & Forbes, Inc. v. Cendant Corp., 243 F.3d 722, 732 n.10 (3d Cir. 2001). The lodestar

method multiplies the number of hours class counsel worked on a case by a reasongble hourl
billing rate for such servicedn re AT&T, 455 F.3d at 164.

In common fund cases such as this one, the percentage-of-recovery method iy genera
favored because "it allows courts to award fees from the fund 'in a mannewheds counsel

for success and patlizes it for failure."In re Rite Aid Corp. Sec. Litig., 396 F.3d. 294, 300 (3d

Cir. 2005)(quoting omitted)in re Lucent Technologies, 327 F.Supp.2d at 431. However, the

Third Circuit has recommended that district courts use the lodestar method {oh&csshe
reasonableness of a percentafieecovery fee award&eeRite Aid, 396 F.3d at 305. The cross-
check is performed by dividing the proposed fee award by the lodestar calculatidimgen a
lodestar multiplier. "[W]hen the multiplier is too great, the court should recemissd

calculation under the percentagkerecovery method, with an eye toward reducing the award."
Rite Aid, 396 F.3d at 306. The lodestar cross-check, while useful, should not displace a district

court's primary reliance on the percentafi@ecovery methodin re AT&T, 455 F.3d at 164.
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A. Lodestar Cross-Check

Before the Court applies the percemtaf-recovery method therefgre will briefly
delineate the total lodestar amounts for attorneys, paralegals and lawnskecalculated at
current market rates and by using those numbers, perform a lodestashadsse confirm the
reasonableness tife fee requesHaving reviewed the attorneys’ declarations, the Court is
satisfied that the hourly rate charged for each of the attorneys and hidfertstaed upon a
reasonable hourly billing rate for such services in the given geographicalrereature of the

services provided and the experience of the lawg@emter v. Ridgewood Energy Corp., 223

F.3d 190, 195 (3d Cir. 2000). Having determined that the hourly rates are reasonable and the
amount of hours spent prosecuting this case is also reasonable, the Rosen Lawdestes |
i.e., the value of its work had it been paid on an hourly basis, is $317,500, for 520.8tfeours
blended hourly rate of $610 per ho8eeRosen Fee Dec. 3. This includes, among other things,
the time spent in the initial investigation of the case, researching legal issusdting with a
scientific expert, preparing and filing the Amended Complaint, briefing Defesidaquest to
strike confidential witness allegations, opposing Defendants’ motion to dismiss,ticanaith
a damages expert, drafting a mediation brief, preparing for and atteneldhation, reviewing
documents produced in confirmatory discovery, negotiating and drafting thengeit and the
Settlement Agreement, drafting papers in suppbptreliminary approval, overseeing claims
administration, and drafting papers in support of final apprédalThe multiplier generated
here by the ratio of the requested fee to Lead Counsel’s lodestar is 3.4.

In this circuit, multiples ranging from erto four are frequently awarded in common
fund cases when the lodestar method is appliede AT&T, 455 F.3d at 17%&ee e.g.Weiss,

899 F.Supp. at 1304; Muchnik v. First Fed. Savings & Loan Ass’n, 1986 WL 10791 (E.D. Pa.
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1986). Lead Counsel’s proposed 3.4 multiplier is on the higher end of the range, which gives

this Court pause due to the early stage at which the litigation was settiede I6endant Corp.

PRIDES Litig, 243 F.3d 722, 742 (3d Cir. 2001), the Third Circuit observed thatd[ithe

cases in which high percentages wegelied to arrive at attorneyiges, the courts explained the
extensive amount of work that the attorneys had put into the case, and appropriatelgstes |
multiplier in those cases never exceeded 2.99.” WasmCendantlitigation was settled at an
early stage, the Third Circyih reversinghe district court below,strongly suggeged] that a
lodestar multiplier of 3. . is the appropriate ceiling for a fee award, although a lower multiplier
may be applied in the District Court’s discretiom’re Cendant, 243 F.3at 742.See alsdite

Aid, 396 F.3d at 303 (explaining that the lodestar multiplier of 3 was apat®jprCendant
because the case was “neither legally nor factually complex,” was of shorodiratolved a
limited amount of motion practice, and required only 5,600 hours of work by counsel). Here,
while the Court recognizes the good work of Lead Gelm bringing this matter to a prompt
resolution, the matter was settled before the adjudication of the motion to disasssot

legally or factually complexpecessitated only confirmatory discovery, and required the
expenditure of only 521 hours by Lead Counsel.

As such, the Court finds that while a multiplier on the higher end of the accepted range is
warranteda multiplier of3.4 issimplytoo high in this case of short duration, uncomplicated
legal issuesand relatively limited hourd.ooking to the Third Circuit’'s decisions in the area of
securities settlements, the Court is persuaded that a 30% fee of $982,500 is aprumiate,

for example]n re Veritas Software Corp. Sec. Liti@96 F. App'x 815, 818 (3d Cir. 2010),

where the Third Circuit affirmed a final approval of settlemebservinghat “[w]hile the 30%

fee is admittedly large, the District Court took into account that class daese four years,
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and thousands of hours of attorneys' labor, litigating this case. The final lodakitplien of
1.52 was well within the range of attorneys' fees awarded and approved by this Cour
Recalculating the lodestar in this case on the basis of a 30% award, thereésresg to a
multiplier of 3.09, which this Court finds acceptable.
B. Percentage of Recovery

When analyzing a fee award in a commomdfease under the percentaga-afevery
method, the Court considers several factors, many of which are similarGarshéactors as
enunciated previoushbeeRite Aid, 396 F.3d at 301 n.9. These include:

(1) thesize of the fund created and the number of persons benefitted,;

(2) the presence or absence of substantial objections by members of the tlass to t

settlement terms and/or fees requested by counsel;

(3) the skill and efficiency of the attorneys involyed

(4) the complexity and duration of the litigation;

(5) the risk of nonpayment;

(6) the amount of time devoted to the case by plaintiffs' counsel; and

(7) the awards in similar cases.

Id. at 301 (citingGunter v. Ridgewood Energy Corp., 223 F.3d 190, 195 n.1 (3d Cir.

2000). This list is not exhaustive. In Prudential, the Third Circuit noted three othes fietior
may be relevant and important to consider: (1) the value of benefits accrgiagdganembers
attributable to the efforts of class counsel as opposed to the efforts of oilnes,guch as

government agencies conducting investigations, Prudential, 148 F.3d at 338; (2) thegercent

fee that would have been negotiated had the case been subject to a private cdeéingent

agreement at the time counsel was retaiftedit 340; and (3) any "innovative" terms of
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settlement|d. at 339. The fee awaréasonableness factors "need not be applied in a formulaic
way" because each case is different, "and in certain cases, one factor maglotiteveest."
Rite Aid, 396 F.3d at 301 (quoting Gunter, 223 F.3d at 195 n.1). The Court may give some of
these factors less weight in evaluating a fee awardirSeeCendant, 264 F.3d at 283;
Prudential, 148 F.3d at 339. Moreover, the analysis of the Glaters overlaps with th@rish
factors used to assess the appropriateness of the settlement. In tathegaourt will refer to
its earlier findings when reviewing this fee application.
1. The Fund Is Substantial and Confers a Benefit Upon The Class Members

The firstGunterfactor “consider[s] the fee request in comparison to the size of the fund

createdand the number of class members to be benefitted.” Rowe v. E.l. DuPont de Nemours &

Co., 2011 WL 3837106, at *18 (D.N.J. Aug. 26, 2011). That is because the sheer magnitude of
damages has a heavy impact on the amounts defendants are witlaygttosete their liability.

Bredbenner v. Liberty Travel, IndNo. CIV.A. 09-1248 MF, 2011 WL 1344745, at *19 (D.N.J.

Apr. 8, 2011) (awarding fee of one third of settlement fund because case involvedlyelative
small fund and relatively few class members). Thus, granting counselar giencentage of a
smaller fund may simply punish counsel for having litigated a smaller caseoir, because
of fixed costs and economies of scale, attorneys’ fees and costs do not idofzader-dollar
with the size of thease. Thus, it takes a greater percentage of the settlement to supportlitigatio
in a smaller case.

As securities class actions go, this is a relatively small one. The median damage
securities class action which settled in 2015 was $330 milliaarni T. Bulan, et al, Securities
Class Action Settlements: 2015 Review and Analysis, at 7 (Rosen Dec. Hn.tbig.case, total

maximum damages are about $30.9 millider-times less. The $3.275 million Settlement,
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while substantial, is plainly not a mefgand. Id. That said, in this case, only 2,631 potential
class members have been identified. Bravata Ded§ieover, so far the fund has only
received 482 valid claims and 44 deficient claims that are potertiaiiple.This is a relatively
small number for a securities class action; the fatthere are relatively few€lass Members
ensures that each Class Member will receive a proportionally greater payment
2. To Date No Class Members Have Objected TohE Fee Request

The Individual Notice explicitly provided that Lead Counsel would apply for an award of
attorneys’ fees of up to orthird of the Settlement. The Notice also advised Class Members that
they could object to the Settlement and explained the procedure for doldgA®of this date,
no Class Member has objected to the attorneys’ fees or expenses requestea D@L 0.
Additionally, to date only one Class Member — who bought only 280 shares and would not have
been entitled to any Settheent proceeds because he has no recognized losses — has sought to be
excluded from the Settlement. Rosen Dec. Ex. 4. The deadlolgect to the Settlement wa
October 20, 2016. Bravata Dec. 11. The deadtropt out of the Settlement sv®ctober 5,
2016.1d. f10.

Accordingly, the Class’s reaction strongly supparfee award at or beneath the cap set

forth in the Individual NoticeSee, e.g.Chemi v. Champion Mortgage, No. 2:0%-

1238(WHW), 2009 WL 1470429, at *4 (D.N.J. May 26, 2009) (lack of objections and single
opt-out weighed strongly in favor of settlement). This Court believes that ad belav the
ceiling set forth in the Individual dtice is appropriate to best protect the interests of the class
and finds a 30% fee reasonable and within the expectations established by the moticthee

class members
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3. Lead Counsel Prosecuted This Action With Skill And Efficiency

The skill and efficiency factor und&@unteralso weighs heavily in favor af 30% award
Lead Counsel’s skill and efficiency is “measured by the quality of thdt @shieved, the
difficulties faced, the speed and efficiency of the recovery, the standirggjenge and expertise
of the counsel, the skill and professionalism with which selprosecuted the case and the

performance and quality of opposing counsiill v. AT&T Mobility LLC, No. CIV.A. 07-

5325 JLL, 2010 WL 4053547, at *19 (D.N.J. Oct. 13, 2010).

Lead Counsel’s success in quickly bringing this litigation to a successfulsantis
perhaps the best indicator of the experience and ability of the attorneys involved.

The experience dfead Counsel is set forth in firm resume of the Rosen Law Firm
attachedas Exhibit 2A to the Rosen Declaration. As that submission shows, Lead Counsel is
highly experienced in the complex field of securities fraud class actigatidn. See Knox v.

Yingli Green Energy Holding Co. Ltd., 136 F. Supp. 3d 1159, 1165 (C.D. Cal. 2015) (“The

Rosen Law Firm ishighly qualified [and] experienced” isecurities class actions”).

The quality and vigor of opposing counsel is also relevant in evaluating the quaaley
services rendered by Lead Counsel. See, e.q., lkon, 194 F.R.D at 194. Defense counsel in this
case were skilled attorneys from ProskaRese LLP, one of the leading securities litigation
defense firms in the country. Defendants’ lead counsel was Ralph Ferramaga General
Counsel of the SEC who has been recognized by Chambers and Best Lawyers diseotop of
securities litigatiorand white collar defense practitioners in the U.S. Achieving this favorable

Settlement while opposing Proskauer and Mr. Ferrara satisfies this Gatter
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4. The Complexity, Expense, and Likely Duration of Litigation Weigh in Favor othe
Court’s Award
The fourth Guntefactor is intended to capture “the probable costs, in both time and

money, of continued litigation” and favors the requestedSeeln re General Motors55 F.3d

at 812 (quoting Bryan v. Pittsburgh Plate Glass €&4 F.2d 799, 801 (3d Cir. 1974)). Although

the legal issues in this case are not particularly compexirrities class actions are by nature
particularly expensiveo prosecuteusually requiring expert testimony on, at least questions of
damages anasés causation. The $3.275 million recovery is substantial in light of the recoverable
damages, and the substantial risks and expenses that the Class would have fagatingytbd

trial. In this case even were Plaintiffs’ claimssirviveDefendants’ mtion to dismiss, Plaintiff

would then be obligated to condutiscovery, move for class certification, and face Defendants’
motion for summary judgment. Then, by surviving these steps, Plaintiffs weattitatake their

case to a juryif the jury foundin Plaintiffs favor, theywould still faceDefendants’ postrial

motions and likely appeal. Collecting a judgment requires crossing every thesethurdles,

but each of these steps involves significant risks. In re HiCrush PartRerSdc. Litig., No. 12-

CIV-8557 CM, 2014 WL 7323417, at *16 (S.D.N.Y. Dec. 19, 2014) (“Over the last five years,
nearly 48% of all securities class actions have been dismissed on motions piahridile
plaintiffs who succeeded at trial have found their judgments overturned otrigbstetions or
appeal”).

Considering the magnitude aagpense of this securities caae80%fee awards

reasonable.

46



5. Lead Counsel Undertook he Risk of NonPayment
Lead Counsel undertook this action on an entirely contirfgerttasis, taking the risk
that the litigation would yield no or very little recovery and leave it uncompehiatéds time,
as well as for its oudf-pocket expenses. Courts across the country have consistently recognized
that the risk of receiving li#t or no recovery is a major factor in considering an award of

attorneys’ fees. In re Scheruijough Corp. Enhance Sec. Litig., No. CIV.A. 08-2177 DMC,

2013 WL 5505744, at *28 (D.N.J. Oct. 1, 2013). The risk of payment is especially high in
securities class actions, as they are “notably difficult and notoriously aimce8ee Trief v.

Dun & Bradstreet Corp., 840 F. Supp. 277, 281 (S.D.N.Y. 1993). Legal precedents are

continually making it more difficult to plead securities class actilonee BP p.l.c. Sec. Litig.,

852 F. Supp. 2d 767, 820 (S.D. Tex. 2012) (“The Court is acutely aware that federal legislation
and authoritative precedents have created for plaintiffs in all securitiessafciraridable
challenges to successful pleading.”).

Here, Lead Counsel undertook this litigation on a contingency basis and with no
guarantee its time or expenses would be reimbursed. In light of the difficulty eftakidg such
a, Lead Counsel should be reimbursed for its time and expenses.
6. Lead Counsel Spent Significant Time Investigating and Litigating the Case

The sixth_Gunter factor looks at counsel’s time devoted to the litigation. Gunter, 223 F.3d
at 199. This factor is usually considered with traektar crossheck to look at reasonableness
of counsel’s requested fee. | have reviewed the affidavits in this case arftefioeket 520 hours
expended by the Rosen Law Firm to be significant, althoughatassarily as extensivetasse

observed in sme other securities actions that progress to a later stage of litigation.
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7.The Court’'s Award Is Consistent With Awards in Similar Cases

The30% fee the Court awards here is appropriate and comfortably within the range of
fees typically awarded. While there is no benchmark for the percentage af beeawarded in
common fund cases, the Third Circuit has observed that fee awards generallyaang@%% to

45% of the settlement fundseneral Motors55 F.3d at 822. For smaller securities fraud class

actions, “courts within this Circuit have typically awarded attorneys &&0% to 35% of the

recovery, plus expenses.” In re Ravisent Techs., Inc. Sec. Litig., No. CIVGVaD314, 2005

WL 906361, at *11 (E.D. Pa. Apr. 18, 2005) (collecting cases). Thef@0&tvardedhere is in
the typical range for settlements in this Cirant is appropriate given the early stage at which

this litigation was resolvedchuler vMedicines Cq.No. CV 14-1149 (CCC), 2016 WL

3457218, at *8 (D.N.J. June 24, 2016) (awarding one third of settlement as fees in case that

settled before decision on motion to dismigsye Merck & Co., Inc. Vytorin Erisa Litig., No.

CIV.A. 08CV-285DMC, 210 WL 547613, at *11 (D.N.J. Feb. 9, 2010) “review of 289
settlements demonstrates “average attorney's fees percentage [of] 31t Hmedian value

that turns out to be ortbird”) (quoting In re Remeron Direct Purchaser Antitrust L;ithgp.

CIV.03-0085 FSH, 2005 WL 3008808, at *15 (D.N.J. Nov. 9, 2005)); In re Safety Components,

Inc. Sec. Litig, 166 F. Supp. 2d 72, 101 (D.N.J. 2001) (awarding one third and citing
representative fee awards, whidnged from 27.5% to 33.8% with a median of:3d).
8. The $3.275 Million Recovery Is Solely Attributable tolie Efforts OF Class Counsel

The result achieved for Class Members here is satéiyputable to the effortand skill
of Class Counsel. Unlike in many securities class actions, here Class Ghdme¢have the
advantage o& Securities and Exchange Commission investigation or any other governmental

enforcement proceeding. Class Counsel assumed the entire risk and expensewimydke
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case and negotiated this favorable settlement witheuassistance of any other governmental or
private party. The fact that Lead Counsel received no help from any govelingestigation is

a “significant factor” supporting the fee awaAilL&T , 455 F.3d at 173 (citing Prudential, 148

F.3d at 338)In re Honase Antitrust Litig.951 F. Supp. 2d 739, 749 (E.D. Pa. 2013).

9. The Awarded Fee Percentage Is Consistent With Contingent Fee Arrangements in
Privately Negotiated NonClass Litigation
A 30% fee is also consistent with typical fee awards inalass cases. See In re RJR

Nabisco, Inc. Sec. LitigNo. 818 (MBM), 1992 WL 210138, at *7 (S.D.N.Y. Aug. 24, 1992)

(“What should govern [contingent fee] awards is not the essentially whimsseab¥ia judge,
or even a panel of judges, as to how much is enough in a particular case, but what the marke
pays in similar cases.”). If this were an individual action, the customatingent fee would

likely range between 30 and 40 percent of the recovery. See, e.g., Ikon, 194 F.R.DB&airho4,

465 U.S. at 903 n. *19 (Brennan, J., concurring) (“In tort suits, an attorney might receive one-
third of whatever amount the plaintiff recovers. In those cases, therefofeetisedirectly
proportional to the movey.”). Lead Counsel’'s fee of 30% the Settlement fund comports with
these private standards. Further, Lead Plaintiff supports Lead Counselfypfeation.
Yedlowski Dec. 7.

Thus, this factor supports the Court’s award of 3f%ne Settlement Fu to Lead
Counsel.
B. Lead Counsel's Expenses Were Reasonable and Necessary to Litigate thedxcti

“Counsel in common fund cases is entitled to reimbursement of expensesrhat
adequately documented and reasonably and appropriately incurred in the prosecution of the

case.”In re Cendant Corp., Deriv. Action Litig., 232 F. Supp. 2d 327, 343 (D.N.J. 2002). In this
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case, Class Members stated that Lead Counsel may seek reimbursemenisgrpeto
exceedp50,000. (Dkt. #45-4, at 2). Lead Counssjuestshat this Court reimburse the
$20,972.82 of litigation expenses that counsel advanced in connection with this Action. Rosen
Fee Dec.§6This Court finds thathese expenses, which are set forth in the Rosen Declaration,
were reasonably necessaoy the prosecution of this litigation. Rosen Fee Dec. 7.
Approximately $19,150 of Lea@ounsel's expenses consist of expert and investigation and
mediation feesSeeRosen Fee Dec. 6. The remaining $1,800 consists primarily of press
releases notifying #nClass and online legal research Courts have held that all of these items

are properly charged to the Clagsre Cendant Corp., Derivative Action Litig., 232 F. Supp. 2d

at 344 (consultants and compugsssisted researctBeckman v. KeyBank, N.A., 293 F.R.D.

467, 482 (S.D.N.Y. 2013) (mediator’s fees); Katz v. China Century Dragon Media\tnc

LACV1102769JAKSSX, 2013 WL 11237202, at *8 (C.D. Cal. Oct. 10, 2013) (press releases).
No opposition to the expense application has been received. Bravata Dec. {11.
C. Lead Plaintiff is Entitled to a Nominal Award

Lastly, Lead Counsel requests an award of $3,000 to Lead Plaintiff Stanley Yedlowski
for his time committed to this litigation. The PSLRA does not provide for incentiaedavior
lead plaintiffs to compensate them for their service as lead plaintiffsetawit does
acknowledge thdtNothing in this paragraph shall be construed totlittne award of reasonable
costs and expenses (including lost wages) directly relating to theaefatgsn of the class to
any representative party serving on behalf of a class.” 15 U.S.CL(@84). “The Conference
Committee recognizes that lead pldfatshould be reimbursed for reasonable costs and
expenses associated with service as lead plaintiff, including lost veamgkegrants the courts

discretion to award fees accordinglif’R. Conf. Rep. No. 369, 104th Cong., 1st Sess. 35
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(1995). “[T]he Third Circuit favors encouraging class representatives, bg@@ie means, to
create common funds and to enforce laws—even approving ‘incentive awardssto clas

representativesth re Schering-Plough Corp. Enhance Sec. Litig., No. CIV.A. 08-2177 DMC,

2013 WL 5505744, at *56 (D.N.J. Oct. 1, 2013).

In this case, Lead Plaintiff (a) reviewed pleadings; (b) discussezhsigewith Lead
Counsel; (c) approved settlement authority for and made himself availabdeMetiation; and
(d) independently followed developments regarding Roka. Yedlowski Dec. 113, 5. In tathl, Le
Plaintiff spent 75 hours on this cas. 6. These are the kinds of activities that warrant
reimbursement for class representatives for their lost wages and busipedarapes.

ScheringPlough, 2013 WL 5505744, at *56 (reviewing pleadings, corresponding with Lead

Counsel, and preparing for and attending mediation); In re Par Pharm. SecNatiGIV.A.

06-3226 ES, 2013 WL 3930091, at *11 (D.N.J. July 29, 2013) (similar); Schuler, 2016 WL
3457218, at *11 (reviewed filings, conferred with lead counsel, remained apprised aboséthe ca
and the company).

The Notice disseminated to the Class informed Class Members of Lead Pdaintiff
intention of seeking a reimbursement for the o@able time and expenses of Lead Plaintiff in
pursuing the litigation not to exceed $3,000. No Class member has objected to this award.

Bravata Dec. 1XCourts regularly make similar awards to lead plaintlfize Par Pharm. Sec.

Litig., No. CIV.A. 06-3226 ES, 2013 WL 3930091, at *11 (D.N.J. July 29, 2013) (avgardi

$18,000 to lead plaintiff); Ray v. Lundstrom, No. 4:10CV3177, 2012 WL 5458425, at *5 (D.

Neb. Nov. 8, 2012) (awarding $2,000 in case that settled before discéenyler 2016 WL

3457218, at *11 ($3,500 in case that settled before discovery).
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Finally, Lead Plaintiff was one of only two investors who moved for appointment. Lead
Plaintiff's willingness to take on responsibilities in a idiffit case should be rewarded.
Accordingly,the Cout award Lead Plaintiffthe nominal amount of $3,000 as compensation for
his time and efforts in reépsenting the Class.

IX. CONCLUSION

Lead Plaintiff's motion for final approval dfie parties$3.275million settlement is
granted. Lead Plaintiff’'s motion for the award of attorney’s fees iseplahtad Counsel is
awardedb982,500 in fees and $20,972.82 in costs, and Lead Plaintiff is awarded the nominal

sum of $3,000all payable from the settlement fund

Dated: 11/10/2016 /s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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