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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

THE BANK OF NEW YORKMELLON, : CVIL ACTION NO. 15-724 (MLC)
. MEMORANDUM OPINION
Plaintiff,
V.

PETER WALCH, et al.,

Defendants.

COOPER, District Judge

Plaintiff Bank of New YorkMellon filed this foreabsure action in New Jersey
Superior Court, Monmouth County, allegitngit Defendants Peter Walch and Patricia
Walcht had defaulted on their mortgage loarfdiling to make their required mortgage
payments. (Dkt. 1-12) Defendants removed the matter te tnited States District Court for
the District of New Jersey. (Dkt. 1.)

Plaintiff has moved for summary judgmeagainst Defendants, moved to strike
Defendants’ Answer anfiffirmative Defenses, moved to ten default against Defendants,
and moved to remand the matter to New JeBsgerior Court to proceed as an uncontested

foreclosure action, or alternadily, to allow the matter to pceed as an gontested action

1 Bank of America, N.A. is alsa named defendant in this mattaut these motions are directed
solely at Peter Walch and Patriialch. When using “Defendaritsye refer only to Peter Walch
and Patricia Walch, and not Bank of America.

2 The Court will cite to the damnents filed on the Electronic €aFiling Systenf'ECF”) by the
designation of “dkt.” Pinads reference ECF pagination.
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before this Court. (Dkt. 20.) Plaintiff filelbrief in support of itnotions. (Dkt. 20-1.)
Defendants filed a brief in oppositi to the motions(Dkt. 22.) Plaintifffiled a reply brief.
(Dkt. 23.)
We have considered all these filingad will resolve the matter without oral
argument._See Civ.R. 78.1(b).
For the following reasons, weill grant Plaintiff’'s motian for summary judgment, and
we will deny Plainfif's other motions.
BACKGROUND
Defendants Peter Walch aRdtricia Walch (“Defendas”) purchased property
located at 20 Corso Reale, Manville, New Jersey (“the Prapg) on May 18 2006. (Dkt.
20-2 at 1; dkt. 20-at 2—3; dkt. 281 at 21-27, 29—4p On the same day, Defendants
executed a promissonpte (“the Note”) andgreed to repay a lodélom Countywide Bank,
NL.A. in the amount of $1,470,000.000. (Dkt. 28t4; dkt. 20-3 at Zjkt. 20-4 at 21-27.)
Defendants also executed a mortgage (“theigdge”) that secudethe Note with the
Property in favor of Mortgage Electronic R&gation Systems, Inc. (“MERS”), as Nominee
for Countrywide Bank (Dkt. 20-2 at 2; dkt. 20-3 at 8kt. 20-4 at 29-4% The Mortgage
was recorded witthe Monmouth CountZlerk’s Office. (Dkt. 20-at 2; dkt. 20-3 at 3; dkt.
20-4 at 29.)
The Note contains a section pertaininth®borrower’s failuréo pay as required:
(A) Late Charges fao Overdue Payments
If the Note Holder has not rewed the full amount of any
Minimum Payment by the end oftéen (15) calendar days after

the date it is due, | Wpay a late charge tilve Note Holder. The
amount of the chargeill be 5.000 % of tB Minimum Payment.



| will pay this late chrge promptly but onlypnce on each late
payment.

(B) Default
If 1 do not pay the full amount efach Minimum Payment on the
date it is due, | will be in default.

(C)  Notice of Default

If I am in default, the Note Hder may send me a written notice
telling me that if | do not patphe Minimum Payment by a certain
date, the Note Holder may regume to pay immediately the

full amount of Principal that has tleeen paid and all the interest
that | owe. The datmust be at least 30 gl after the date on

which the notice is mailed to noe delivered by other means.

(D) No Waiver by Note Holder

Even if, at a time when | am @efault, the Note Holder does not
require me to pay immediately in full as described above, the
Note Holder will still havethe right to do so if | am in default at

a later time.

(E) Paymentof Note Holder's Costs and Expenses
If the Note Holder hasequired me to pay immediately in full as
described above, the MoHolder will have ta right to be paid
back by me for all of its costs and expenses in enforcing this
Note to the extenhot prohibited by apgable law. These
expenses included, for exampleasonable attorneys’ fees.

(Dkt. 20-4 at 24.)

In an Assignmentf Mortgage datedune 13, 2011 (“thassignment”), MERS
assigned the mortgage to Plaintiff The Bahklew York Mellon f/k/a the Bank of New
York, as Successor Trustee t8.Morgan Chase Bankl.A., as Trustetor the Holders of
SAMI Il Trust 2006-AR6, Maotgage Pass-Through Certdtes, Series 2006-AR6
(“Plaintiff”). (Dkt. 20-2 at2; dkt. 20-3 at 4ckt. 20-4 at 90-92.The Assignment was
recorded with the MonmadutCounty Clerk’s Office.(Dkt. 20-2 at 2; dkt20-3 at 4; dkt. 20-4

at 90.)



A corrective assignment of mortgage €iGorrective Assignmentwas issued on
July 9, 2012 to correct a scrivenegigor in the originahssignment. (Dki20-2 at 2; dkt. 20-

3 at 4; dkt. 20-4 at 94-951he Corrective Assignment wescorded wittthe Monmouth
County Clerk’s Office. (Dkt20-2 at 2; dkt20-3 at 4; dkt20-4 at 95.)

Defendants failed to make the mortgaggnpent on July 1, 2010 and defaulted under
the terms of the mortgage loafDkt. 20-2 at 2; dk 20-3 at 3; dki20-4 at 24, 97.)

Defendants have not subsequently made a paymetiterwise cured the default. (Dkt. 20-2
at 2-3; dkt. 20-3 at 3kt. 20-4 at 57-88.)

Plaintiff, pursuant to #terms of the Note, electeddall due the entire amount of the
principal on the loan. (K. 20-2 at 3; dkt. 20-3 at 3; di&0-4 at 57-88.) Odune 19, 2014,
Plaintiff, through its agent Nianstar Mortgage LC, individually set each Defendant a
notice of intent to foreclose upon the Propertykt(R0-2 at 3; dkt. 20-at 3; dkt. 20-4 at
59-60, 75-76.) As of Septeml®12016, the unpaid principélance, including interest
from July 1, 2010, was $28,897.33. (Dkt. 20-3 &; dkt. 20-4 at 97.)

Plaintiff filed a foreclosure action ingtSuperior Court of New Jersey, Chancery
Division, Monmouth Couty on January 22015, naming Peter Walch, Patricia Walch, and
Bank of America, N.A. as dafdants. (Dkt. 1-1.) On February 2, 2015, Defendants Peter
Walch and Patricia Watcfiled a Notice of Removal to thénited States District Court for
the District of New Jersey, 28.S.C. § 1441, on the basis ofelisity jurisdiction, 28 U.S.C.

§ 1332(a). (Dkt. 1.)



Plaintiff moved for summary judgmeénto strike the Answer and Affirmative
Defenses filed by Defendants;enter default against all defendants; and to remand this
matter to the Superior Court dew Jersey, Monmoutounty to be refercketo the Office of
Foreclosure to procees an uncontested matter, or, altévedy, to allow this matter to
proceed as uncontested in this Court. (Dkt. 20.)

DISCUSSION
l. Motion for Summary Judgment

A. Parties’ Arguments

Plaintiff argues that summary judgment isger because therenes genuine issue of
material fact that they have made a pria@d case demonstrating their right to foreclose
under New Jersey law. (Di0-1 at 10-12.) Plaiiff further argues that Defendants are
unable to rebut this presytion of prima facie entittemetd summary judgment because
their affirmative defenses dotnmreate any disputed issueswterial fact. (Id. at 12—20.)
Plaintiff contends that it has stiing to foreclose othe Property. (Id. ét3-16; dkt. 23 at 3—
5.)

Defendants contend thRlaintiff is not entitled tsummary judgment. Defendants
argue that the evidence that Plaintiff relies upon isnmsglble, and thus cannot support an
entry of summary judgment. (DK2 at 9-10.) They also digte that Plaintiff has the right

to foreclose because,cacding to them, Plairifidoes not own or contfthe Note. (Id. at 2—

3 This is a renewed motion for summary judgmeiaintiff prevously filed a motion for summary
judgment (dkt. 11), and we termiedtthat motion and granted ledwe Plaintiff tofile the motion
anew (dkts. 16, 19).



4.) Defendants further contetidht the Assignment ¢hie Mortgage to Rlintiff was invalid,
and that they have standing to chalketigat assignmentld. at 4-9.)
B. Legal Standard
1. SummaryJudgment
Summary judgment is proper “if the movahbws that there is rgenuine dispute as
to any material fact and the mawas entitled to judgmd as a matter ofva” Fed. R. Civ.

P. 56(a). The non-movant muisen present esence that raises genuine dispute of

material fact._See Andersonlyberty Lobby, Inc.477 U.S. 242, 250 (1986 Material facts
are those “that could affectetoutcome” of the peeeding, and “a dispeiabout a material
fact is genuine if the evidence is sufficienpermit a reasonable jury to return a verdict for

the non-moving party.” Lanm v. New Jerseyg37 F.3d 177, 181 (3d Cir. 2011) (internal

citation and quotatioomitted). This evidence may inclu@igting to particular parts of
materials in the record” or a “showing that thaterials cited do not establish the absence or
presence of a genuine dispudethat an adverse pagnnot produce admissible evidence
to support the fact.” e R. Civ. P. 56(c).
2. Foreclosure

“The purpose of a foreclosure action islegermine the right toreclosure and the
amount due on the mortgage, and to give thehaser at the foreclosure sale the title and
estate acquired by the mortgagas well as the estateltd mortgagor at the time the

mortgage was executed, free from subsequeningiorances.” Central Penn Nat'| Bank v.

Stonebridge, Ltd., 448 A.24D8, 504 (N.J. Super. Ct. dbiv. 1982) (citations omitted).




When a foreclosure action is initiated, waegmlly apply tle laws of the state where

the property is locatedSee Business Loan Cir., L.L.C.Nischal, 331 FSupp. 2d 301, 305—

06 (D.N.J. 2004) (apying New Jersey law when the peaty was located in New Jersey);

see also loselev v. SchiltinNo. 09-6039, 2010 U.S. DistEXIS 44425, at *10 (D.N.J. May

4, 2010) (applying Florida law because the priypeas located in Florida). The parties do
not dispute that this mattergeverned by New Jersey law besathe property at issue is
located in New Jersey.

“A mortgagee establishes a prima facie trighforeclosure when there is proof of

execution, recording, and non-payment of thetgage.” Wells FargBank, N.A. v. Bertea,

No. 13-7232, 2016).S. Dist. LEXIS 40191at *7 (D.N.J. Mar. 282016) (citing Thorpe v.

Floremoore Corp., 89 A.2d 37276 (N.J. Super. Ct. ApPiv. 1952)). The “essential

elements” necessary for a foreclosure judgmebetgranted in New Jexng are “the validity
of the note and mortgage; tHeeged default; aththe Bank’s right to foreclose.” Thomas v.

Jersey Mortg. Co., Nd.3-648, 2016 U.S. DisLEXIS 121624, at *19 (ON.J. Sept. 8, 2016)

(citing Great Falls Bank v. Payd622 A.2d 1353,356 (N.J. Super. CCh. Div. 1993), aff'd

0.b., 642 A.2d 1037, 1038I.J. Super. Ct. App. Div. 1994xee also Bertea, 2016 U.S. Dist.

LEXIS 40191, at *7 (noting thegshree elements are the “only material issues” in a
foreclosure proceeding). A bdskight to foreclose includets standing by assignment.

Siljee v. Atl. StewardshiBank, No. 15-¥62, 2016 U.S. Dist. EXIS 63257, at *10-11

(D.N.J. May 12, 2016); Fraize @innie Mae, No. 14152, 2016 U.S. Bt. LEXIS 32489, at

*12 (D.N.J. Mar. 14, 2016). Aortgagor opposingummary judgmenh a foreclosure

proceeding “has a duty fesent facts to controvert a ngagee’s prima facie case.” Bertea,



2016 U.S. Dist. LEXIS 40191, &f (citing Spiotta v. William HWilson, Inc.,179 A.2d 49,

54 (N.J. Super. Ct. App. Div. 1962), tieidenied, 181 A.2d.2 (N.J. 1962)).

C. Analysis

Federal Rule of Civil Procedure 56(c)(2yuees evidence congckd at the summary
judgment stage to be admissible at trial. A&tdlitset, Defendants argue that Plaintiff relies
on inadmissible eviehce to demonstrate its right to foosd. (Dkt. 22 a88-10.) Defendants
object to consideration of cartadocuments, claiming that that they would be inadmissible at
trial because there would employee with persahknowledge availablto authenticate
them. (Id. at 10.)

Evidentiary objectionsust be specifically madd-ed. R. Evid103(a)(1)(B).
Although Defendantdo not cite a legal basfor their objection, we assume that their
argument rests in Federal RokeEvidence 901. Re 901(a) requires that evidence be
properly authenticat or identified. We reject Defdant’s argument that the various
mortgage documents cannot be authenticd®edk 902 containslat of evidence that
“require no extrinsic evidence atithenticity in order to be admittedWe find that the
Mortgage, the Assignment of Mortgage, &uatrective Assignment of Mortgage are self-
authenticating documents. See Fed. R. Evid. 902(4) (“Cef@fpies of Public Records”);
Fed. R. Evid. 902(9'Commercial Paper aridelated Documents”).

We will next address Plaintiffgrima facie case for its rigto foreclosure, and then
we will turn to Defendats’ affirmative defenses.

Defendant does not challenge the first tvemednts of foreclosurethe validity of the

Note and Mortgage and that Defendants are irutlef&here is no factual dispute that these



elements are met. The Notaldviortgage are valid. Defendarexecuted and delivered the
Note to Countrywide Bz in the amount d$1,470,000 on May 18, 2006Dkt. 20-2 at 1;
dkt. 20-3 at 2; dki20-4 at 21-27.) Defendants grantieel Mortgage to MERS against the
Property in the same amount, and the Mortgagepsaperly recordedDkt. 20-2 at 2; dkt.
20-3 at 3; dkt. 20-4t 29-45.) Defendantsfdelted by failing to miee mortgage payments
beginning on July 12010 and have naured the default. (Dkt. 20&2 2—3; dkt20-3 at 3.)

The only element challengedraes whether Plaintiff hae right to foreclose on the
property. Defendants contesisthight, as part of a chalige to Plaintiff's standing to
foreclose. They arguthat Plaintiff doesot own or control the Note and thus cannot
foreclose. (Dkt. 22 at 2—4Dpefendants further coghd that Plaintiff could not have legally
acquired mortgage loans after 20@&l. at 4-6.) Defendantssal challenge tvalidity of
the Assignment of Mortgage. (Id. at 7-9.)

We find that there is no geime issue of material fact Plaintiff has standing and a right
to foreclose oithe Property.

“As a general proposition, a party seekinfpteclose a mortgage must own or control

the underlying debt.” _Deutse Bank Nat'l TrusCo. v. Mitchell,27 A.3d 1229, 1234-35

(N.J. Super. Ct. App. Div. 20)1"It is well established in Ne Jersey that either possession
of the note or an assignment of the mortghgepredated the oiigal complaint confers

standing on a party.” Grant-Covert v. Wétsrgo Bank, N.A., No. 16018, 2016 U.S. Dist.

LEXIS 30233, at *6—7 (D.N. Mar. 9, 2016) {tng Deutsche Bank Tist Co. Americas v.

Angeles, 53 A.3d 673, 675 (NSuper. Ct. App. Div. 2012)).



Defendants focus on 2006, e relevant date for stding is the day that the
Complaint was filed—January 22015. See dkt. 1-1 at Mitchell, 27 A.3d at 1234-35.
There is no material disputeatiPlaintiff had been assignée Mortgage byhat date.
MERS assigned the Mortga to Plaintiff in arAssignment of the Mortgage dated June 13,
2011. (Dkt. 20-2 at 2; dkt. 20-4 at 90-PSubsequently, a Cewtive Assignment of
Mortgage was issued July 2012. (Dkt. 20-2 at 2; di20-4 at 94-95.) Both documents
were properly reaoled. (Dkt. 20-4t 90-92, 94-95.)

To the extent that Defendarseek to chalfege the validity of the Assignment of
Mortgage, we agree witBlaintiff that theyare unable to do s@efendants are neither a
party nor a third-party benefary of the Pooling and Serviggreement, anthey therefore
lack standing to challenglee Pooling and Service Aggment or the Assignment of

Mortgage._See Kin WWhg v. Wells Fargo Bank N.A., N&4-5204, 2015 U.S. Dist. LEXIS

142518, at *5-6 (D.N.J. Oct. 22015); Eun Ju Song Bank of Am.N.A., No. 14-3204,

2015 U.S. Dist. LEXIS 6204, 46 (D.N.J.Jan. 20, 2015).

Defendants also cite potential tax consequefacdaintiff arising from its status as a
Real Estate Mortgage Investment Condi®EMIC”) as a reasotiat Plaintiff cannot
foreclose. But those consequences are nofam¢o the issues pegged in tis summary
judgment motion. Whether or not PlaintifiiMace tax consequences does not impact the

underlying question of whether Plaintiff$a right to foredse on the property.

4 Because we find thereri® factual dispute that Plaintiff wassigned the Mortgage prior to the
filing of the Complaint, we need not alternativatjdress whether Plaintiff in possession of the
Note.
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In their Answer, Defendants averred four additionatratitive defenses other than
standing: (1) Plaintiff has failedd mitigate its damages, if gn(2) Plaintiff's claims are
barred by the doctrine of estoppel; (3) Plairgifflaims are barred bydldoctrine of unclean
hands; and (4) Plaintiff hasilied to comply withthe Fair Foreclosuract of New Jersey,
N.J.S.A. 2A:50-53, et seq. (Dkt. 2 at 2.)tHeir opposition brief, Defelants do not develop
or argue any of these four affiative defenses. Nor do Defemtis ask for additional time to
complete discovery to tdin any necessary facts to supploeir affirmative defenses. See
Fed R. Civ. P. 56(d). Defendants have “a dotgresent facts to ntrovert a mortgagee’s
prima facie case.” Bertea, B®U.S. Dist. LEXIS 40191, at *(€iting Spiotta, 179 A.2d at
54). We find that Defendarttgve not met their lsden for any of thesfour affirmative
defenses.

Defendants have natleged any facts @resented any evidencesupport of their
affirmative defenses of mitigation, estoppel] amclean hands in eghtheir Answer, (dkt.

2), or their oppositioto the motion for summary judgme(dkt. 22). _See United States

Small Business Admin. v. Hesh 2011 U.S. Dist EXIS 97059 at *14 &n.3 & 4 (D.N.J.

Aug. 24, 2011). We thus find m@nuine issue of material fadhat rebuts the Plaintiff's
prima facie right to foreclosure. Seetga, 2016 U.S. Dist EXIS 40191, at *7.
We also conclude that Defgants have not demonstratenlv Plaintiffhas failed to

comply with the FaiForeclosure Act of NewWersey, nor how sucHailure would negate

5> Additionally, with respect to mitigation, a baskilleged failure to mitigate its damage does not
negate the bank’s right toreclose on the property, and is thusawalid defense tiability. Wells
Fargo Bank, N.A. v. CCC Atl., LLC, No. 12-521, 2003. Dist. LEXIS 167325, at *9 (D.N.J. Nov.
21, 2013) (noting that failutte mitigate defense failas a matter of law).

11



Plaintiff's right to forecloswe. Defendants hawaleged no facts—let alone evidence
supporting those facts that would creatgenuine issue of material fact.

For the foregoing reasons, ¥ed that Plaintiff has ntets prima facie burden of
demonstrating a right of foreclosure and ti@te of the affirmativdefenses put forth by
Defendants controvert this. We therefore tahe that there are rgenuine issues of
material fact, and we will grant Phaiff’'s motion for summary judgment.

Il. Motion to Strike Answer and Affirmat ive Defenses and Mion for Entry of
Default

Plaintiff moves to strike Defendants’ Ansvaerd Affirmative Defenses. Plaintiff also
moves to enter default against Defendants. We will Betty motions.

Plaintiff's motion to strikavas untimely. Defendants’ Awer was filed on February
2,2015. (Dkt. 2.) Plaintifiled its first motion to strikéhe Answer anthe Affirmative
Defenses on April 7, 2016. (DKitl.) This was past time undeule 12(f)(2), which allows a
court to strike a defense “on trmn made by a party either befaesponding to the pleading
or, if a response is not allowealithin 21 days after being se with the pleadg.” Because
we grant summary judgment inv/& of Plaintiff, we also dcline to strike Defendants’
Answer and Affirmative Defensem our own under Rule 12(f)¢1Motions to strike are a
“drastic remedy” and are “notvared and usually will be denieshless the allegations have
no possible relation to the controversy and may ganggedice to one of thparties, or if the

allegations confuse the issue3.bnka Corp. v. Rose Aidus., 836 FSupp. 200, 217

(D.N.J. 1993) (quotations omitted). “An affiative defense can Iséricken only if the

defense asserted could not possibly preventveegainder any pleaded or inferable set of

12



facts.” 1d. at 218 (quotation otted). We have already adjudgenat none ofhe affirmative
defenses present a genuine issuaaterial fact, and we see need to sua sptnstrike the
defenses at this point. Tledore, we will deny Plaintiff'snotion to strike Defendants’
Answer and Affirmative Defenses.

We will also deny Plaintiffsnotion to enter dault against Deferahts. Rule 55
provides that “[w]hen a party against whogu@gment for affirmatie relief is sought has
failed to plead or otherwise defend, and thiziriais shown by affidat or otherwise, the
clerk must enter the party’s default.” Fed(R:. P. 55(a). Thesegairements are not met
here. Defendants have not failed to pleadtloerwise defend. They have removed the
matter to federal court (dkt. 1), filed an Areswdkt. 2), and opposdhe initial motion for
summary judgment (dkt. 13) and this rendweotion for summaryudgment (dkt. 22).
Further, even if we had grantBéhintiff's motion to strike, Plaintiff cites no authority that
striking an answer and affirmative defenseder Rule 12(f) is gunds for the entry of
default.

[ll.  Motion for Remand to New Jersey Superior Court

Plaintiff moves to remand the matter te tBuperior Court of New Jersey, Monmouth
County to proceed as an uncontested matterdothe Foreclosure Office. (Dkt. 20-1 at
20-21.) Alternatively, Rlintiff requests that this matterggeed as uncontest before this
Court. (Id. at 21-22.)

Plaintiff bases its remand motion on itstraos to strike and enter default being

granted. As discussed, supse, will deny Platiff's motion to strikeand motion to enter

13



default. Thus, Plaintiff's foundation for renghis moot, and thereeano grounds for us to
remand the matter. Therefore, we diiny Plaintiff's mdion to remand.

Plaintiff alternatively asks us to allalve matter to “proceess an uncontested
foreclosure action such thasale of the Propertyould ultimately be held by the United
States Marshals Service.” (Dkt. 20-1 at 21)}2aintiff argues tht this was the result
reached by the court in Berte@dd. at 22.) Plaintiff also nes that if both of its proposed
forms of relief were denied,eh Plaintiff would be without anviable options to foreclose on
the Property, thereby creating undue windfall for Defend&who have lived in the
Property since July 2010 withbenaking any mortgageayments. (Id.) Defendants did not
respond to this alternate argent in their opposition brief.

Because this matter is not mmbested, we must deny Plaintiff's requested relief. We
cannot allow the matter togmeed uncontested as Defemidaare still actively opposing
Plaintiff's foreclosure action.

We also disagree with Plaifits reading of Bertea as allong the bank t@ursue the
matter as an uncontested foostire action leading to a foreclosure sale by the Marshals
Service. In Bertea, the fhles motion for summary judgent went unopposed by the
defendants, who had “stopped participatinthecase.” Bertea, 2016 U.S. Dist. LEXIS
40191, at *3—4, *9-10. TEnhcourt granted summary judgmémthe bankbut denied the

bank’s motion to remanithe matter to New Jersey state tooitet the bank pursue the matter

® Even if we were to grant Plaintiff's motionsdtike and enter defaultie could not remand the
matter for the reasons previouslyay. See dkt. 16 at 2—-3. Additially, absent Defendants Peter
Walch and Patricia Walch, this Court would stinetheless have juristian given the diverse
citizenship between Plaintiff afi2efendant Bank of America, N.Ayhich remains a party to this
action.
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as an uncontested foreclosulg. at *8—9. Instead, the court ordered “that Plaintiff shall
submit an appropriate form of foreclosure final judgment for the Court to consider.” 1d. at
*10. The court order does not ntien a potential foreclosurelsdy the Marshals Service.
See id. There is also no indtion whether the bankould have sought tenforce such an
order in federal court or in state colrf Plaintiff wishes this Court to consider issuing a
foreclosure final judgment order—as proposeBertea—then it may seek to do so, and
Defendants shall ka the opportunityo respond.

We deny Plaintiff's motioo remand the matter taagt court. We also deny
Plaintiff's alternative proposal foermit the matter to proceed untested before this Court.
The parties remain free to n@for any other relief thahey may believe proper or
necessary.

CONCLUSION

For the reasons stated above, we (1)tdP&nntiff’'s motion for summary judgment as
to Defendants Peter Walch and Patricia Wa[2) deny Plaintiff smotion to strike
Defendants’ Answer anfiffirmative Defenses; (Bdeny Plaintiff's motn to enter default
against Defendants; and (4) dd®igintiff's motion to remanthe matter to the Superior
Court of New Jersey, Monmou@ounty Office of Foreclosur® proceed as an uncontested
matter, or, alternatively, tolal this matter to proceed amcontested in this Court.

We will enter an approgate order and judgment.

’ It appears that the plaintiff hgst to file such a proposed ordm the docketSee Docket, Wells
Fargo Bank, N.A. v. Berte&ase No. 13-cv-7232.

8 |f Plaintiff moves for a court-olered foreclosure sale by the Maais Service, then we advise
Plaintiff to provide legal supportif@ federal cours authority to do so becajsas discussed, we are
not persuaded that Bertgeanted such relief.
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s/ Mary L. Cooper

MARY L. COOPER
Uhited States District Judge

Dated: May 3, 2017
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