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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 15-137(FLW)
INTERVET, INC.,
OPINION
Plaintiff,
V.
MILEUTIS, LTD.,

Defendant.

WOL FSON, United States District Judge:

Plaintiff Intervet,Inc. (“Intervet” or “Plaintiff’) appeals from the Magistrate Judge’s Order
dated August 18, 2016, granting Defendant Mileutis, $t@dMileutis” or “Defendant”) motion
for leave to amend counterclaims. In her Order, the Magistrate Judge pernafesdbbt to
amend Counterclaims Two (Breach of Covenant of Good Faith and Fair Dealingg, (Thade
Libel) and Four (Tortious Interference). Because I find that the $¢tatg Judge’s decisions are
neither contrary to law nor clearly erroneous, they*dfEI RMED.

BACKGROUND

The disputes on this appeal were the subject of a previous motion to dismiss filed by
Plaintiff; thus, the facts of this case were extensively recounted by the Court in ithpgated
February 24, 2016 (the “Dismissal Opinion”), resolving that motion. | will incorpdnatiattual
background section of that Opinion here, and reference it where appropriate.

As a brief backgroundRlaintiff brought this declaratory judgment action seeking to clarify
its rights undean licensing andlevelopment agreement, and a funding contract. The purpose of

these Agreements is to permit Intervietdevelop a product for the prevention and curbafine
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mastitis, an infection that occurs dairy cow breast feeding, ilizing Mileutis’s technology.
In July 2015, the Court issued an opinion granting Plaintiff's motion to dismiss Defendant’s
Counterclaims Counts Two through Six. Specifically, Counts Three (negligemd&pour (Gross
Negligence) were dismissed with prejudice; the remgi@ounts, i.e, Count Twreach of the
duty of good faith and fair dealing, Count Five (trade libel), and Coun(t&itous interference
with prospective economic relations), were dismissed without prejudice. Tkeer&sdfendant
moved before the Magistrate Judge to amend those causes of action dismissed wijtlthce.pre
After motion practice, the Magistrate Judge granted Defendant's motionntifPtaiappeal
followed.?
DISCUSSION

Standard of Review

A. Magistrate Judge Appeal

A district court reviews decisns on nondispositive matteog a magistrate judge under
the “cleaty erroneous or contrary to law” standahdrews v. Goodyear Tire & Rubber Cb91
F.R.D. 59, 67 (D.N.J. 2000); 28 U.S.C. § 636(b)(1)(A); Fed. R. Civ. PA7@edsion is clearly
erroneous “when, although there may be some evidence to support it, the reviewing eourt, aft
considering tk entirety of the evidence, ieft with the definite and firm conviction thatmistake
has been committed.Kounelis v. Sherme 529 F. Supp. 2d 503, 518 (D.N.J. 2008) (citation
omitted). A decision is contrary to law when it misinterprets or misapplies thddawnder this
standard, the magistrate jugke is accorded wide discretiodNLRB v. Frazier966 F.2d 812, 815

(3d Cir. 1992), and “the party filing the [appeal] bears the burden of demonstiainthée

! | will consider the parties’ arguments on each of the Counterclaims sepaaatehs such,
discussions of the Magistrate Judge’s decisioiish& set forth in more detail, below.



magistrate judge's decision was clgatroneous or contrary to lawMarks v. Struble347 F.
Supp. 2d 136, 149 (D.N.J. 2004).

Importantly,an appeal o& nondispositive motion to amend, in this distrimburtshave
consistently declined to applyde novostandard to motions, even when denial of leave to amend
is premised upon futilitySeeFrazier, 966 F.2dat816;see e.g.U.S. v. Sensient Colors, 1n649
F. Supp. 2d 309, 314 n. 5 (D.N.J. 2009) (“[A] determination of futility does not require a
determination of the merits, and may only serve as the basis for denial of leaventbahere
the proposed amendment . . . advances a claim that is legalffigrent on its face . . . . Thus,
[the] determination of futility [iS] not a determination on the merits. . . . Accglgirithe
magistrate judge's] decision was not dispositive. Because [it] was not disposie clearly
erroneous or contrary taw standard of review applie$ (citation and quotations omittedtiller
v. Beneficial Management Cor@44 F. Supp. 990, 997 (D.N.J. 1998)n. Fire and Cas. Co. v.
Material Handling Supply, In¢.No. 061545, 2007 U.S. Dist. LEXIS 60786 (D.N.J. Aug, 16,
2007); Falzo v. Cnty. Of EsseNo. 03192, 2005 U.S. Dist. LEXIS 19468 (D.N.J. Aug. 31,
2005). Accordingly, the Court will apply theléaty erroneous or contrary to lavgtandard in
reviewing the Magistrate Judge's decision, h&eeSimoni v. Meridian Health Sy$o. 11-2758,
2014 U.S. Dist. LEXIS 33145, at *8 (D.N.J. Mar. 14, 2014).

B. Motion to Amend

Federal Rule of CiviProcedure 15(a) provides that “[tlhe court should freely give leave
[to amend] when justice so requireddowever, a motion to amend the complaint may be denied

where there is undue delay, bad faith, dilatory motive, unfair prejudice, or futifijmendment.

2 Plaintiff does not dispute that therenis undue delay or prejudice. Rather, Plaiistiff
sole basis on this appeal is that Defendant’s newly asserted Counterctaitiger
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Grayson v. Mayview State Hos@93 F.3d 103, 108 (3d Cir. 2002) (citifRgman v. Davis371
U.S. 178, 1841962);In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1434 (3d Cir.
1997)).

“In assessing futility, the district court applies the same standard of lefjaiesaly as
applies under Rule 12(b)(6).In re Burlington 114 F.3d at 1435. A motion to dismiss unitheit
Rule may be granted only if, accepting all wpleaded allegations in the complaint as true and
viewing them in the light most favorable to the plaintiff, a court concludes thatifbl&ied to
set forth suffieent facts to state a claim for religfat is plausible on its facéBell Atlantic Corp.
v. Twombly550 U.S. 544, (2007leisher v. Standard Ins. G&79F.3d 116, 120 (3d Cir. 2012).
“A claim has facial plausibility when the plaintiff pleaatsualcontent that allows the court to
draw the reasonable inference that the defendanbis liar the misconduct alleged®shcroft v.
Igbal, 556 U.S. 662, 678 (2009). However, legal conclusions are not entitled teathe
assumption of truth, andd] plealing that offers labels and conclusions or a formulaic recitation
of the elements af cause of action will not dold. To determine if a complaint rats the pleading
standard, the aurt must stripaway conclusory statements anibok for wellpled factal
allegations, assume their veracity, and then determine whether theyblylagige rise to an
entitlement of relief.”Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012) (quotation omitted).
. Tortious I nterference of with Prospect Economics Relations

To reiterate briefly, under New Jersey law, the claim of tortious interferevith
prospective econoimrelations has five elements:

(1) a plaintiff's. . . reasonable expectation of economic benefit or advantage; (2)

the defendant's knowledge of that expectancy; (3) the defendant’s wrongful,

intentional interference with that expectancy; (4) the reasonable probtialitye

plaintiff would have received the anticipated economic benefit in the absence of
interference; and (5) damages resulting from the defendant’s interference.



Lightning Lube v. Witco Corp4 F.3d 1153, 1167 (3d Cir. 1993) (citations omitted).

The parties’ dispute on this appeal centen the first element. Indeed,dismissed
Defendant’s tortious interference counterclaim because Defendant failed tothdéadhad a
reasonablexpectation of @rospective economic advantageeasoned th&efendant’s previous
conclusoryallegationthat Plaintiff prevented Defelant from raising funds to developew
products’is too speculative to qualify as a reasonable expectation.

In its Amended Counterclaims (“AC”), Defendaatvers that it has a reasonable
expectation of economic advantage with regard to “obtaining investors and/or clbadon
and/or with Mileutis’s Technology and Intellectual Property to researchorai@velop the
Products . . ..” AC, 1 185And, Intervet‘intentionally, wrongfully, and without justification or
excuse interfered with Mileutis’s prospective economic relations with thitiéed&y, among other
things, falsely claiming that Mileutis’s Technology and Intellectual Propedgse owned by
[Intervet], that Mileutis’s Technology does not work and by otherwise disseminttise and
disparaging statementsld. at § 186. Defendant alleges that there was a reasonable probability
that if Intervet had not intentionally interfered, Defendant wouldeHasen “able to enter into
third-party agreements to gain necessary financing for research and/or dear@lopseveral new
products.” Id. at { 187.In that regard, as examples, Defendant identifies specific investors who
withdrewfrom their negotiatioawith Defendant because of the alleged interference from Intervet.
Id. at 71 142154 see, e.g.7 143 (“prospective investors told Mileutis that they could not invent
in Mileutis’s product because the Technology was too similar to what [Intevastfleveloping .

... Upon information and belief, [Intervet] knowingly and recklessly had dissehitiegdalse
statement that it owned the Mileutis Technology to these investord 4% {{Mileutis was caused

to lose a valuable and substantial investment during the term of the Agreements gladral a



alternative asset firm, because, upon information and belief, when that globé&lassenducted
its due diligence, [Intervet] made false and disparaging statements amati@atiegabout the
efficacy of Mileutis’s Technology. In fact, this prospective investor later advised Mileutig tha
would not proceed with the expected investment because [Intervet] ‘is not takipgojbet
seriously.”); T 149 @nother interested investor at an animal health coyngeamcelled all meetings
with Mileutis because Intervet allegedly informed that prospective invesabr Mileutis’s
Technology does not work, knowing full well that it did work).

Plaintiff argues that thoseew allegationsj.e., a loss of prospectivavestors,failed to
cure the deficienciebecause investagreementare not akin to an economic advantage. Plaintiff
maintains that no reasonable economic benefit could be realized since Defenddrstivinalve
to develop other approved products before Defendant could begin receiving any ecanosiic g
The Magistrate Judge disagreed, and held that by alleging that Defendaetwasysnvestment
contracts, Defendant had sufficiently alleged that it was in “pursuit of busin€ks.’Magistrate
Judge found that under a claim for tortious interference of prospective economic adyantag
Defendant need not allege actual profits that would be real@edfficiently plead the first
elementput rather, an allegation of loss of business pursittshasinvestor contracts, suffices.
| agree.

The gravamen of Plaintiff's argument centers on its insistencehtgadrsuit of investment
capital, or a loss of such an investment, cannot be a basis for tortious interferensappeaot,
Plaintiff argueghat this Court has already held in its previous Opinion that Defendantjatadie
of lost opportunities to raise funds for research and product development is not sufficient
Plaintiff's interpretation of my ruling in this contexttmo narrowy drawn | found that because

Defendans Original Counterclains allegations of prospective economic benefits were too



speculative, Defendant failed to state a claim. H@wmeupon amending the Counterclajms
Defendant alleges that the loss of certairestars amouns to a lost economic benefiThose
investorrelated allegations were not present in the Original Complaint, and thus, the Goat di
have the occasion to decide the legal issue raised here by Plaietifivhether a loss of
prospectie investors can be a basis for tortious interfererBased on those newly asserted
avermentsl find that the Magistrate Judge did not err when she found that Defendaniré&hs
the speculative nature w$ previous counterclaim.

Indeed, | disagrewith Plaintiff's legal position thathe loss ofprospective investment
contractscannot be a basis for tortious interference. Plaintiff has not cited dmyriggfor that
proposition. In fact, | have not found aNgw Jersey state or federal cadest has so narrowly
construed the first element of a tortious interference cldile Magistrate Judge’s decisiaas
not clearly erroneous when shieund that the Supreme Court of New Jersey has broadly
interpreted economic advantage as‘dusiness pisuit” See Printing MadMorristownv. Sharp
ElectronicsCorp, 116 N.J. 739, 751 (1989). And, a loss of invediuas are allegedly necessary
to Defendant’s research and development of a particular product canbhbisiness pursuit,
particularly sinceDefendant claims that it, largely, is in the business of producing new products.
Thus, |, too, am not persuaded that the New Jersey Supreme Court eandide the tortious
interference claim to only commercial activities that could directly produces ssranomic
benefits i.e.,profits. Accordingly, the Magistrate Judge’s decision to permit Defendant to amend

CounterclaimCountFouris not clearly erroneous or contrary to law.

3 Mileutis identifies four investors that it lost due to Intervet’s libelous statemerds: 1)

global alternative asset firm; 2) an animal health company and 3) one of éeadars, a
businessman and investor; and 4) another animal health company. See AC, 1 138-154. For
confidentality reasons, Mileutis has explained that it did not name those investors in its AC
Rather, Mileutis would do so during discovery under the protection of a confidentialsy or
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1. Libd
This Court previously dismissed Defendant’s libel counterclaim becausded ta
adequately plead special damages; all other elements of libel were ple@stiffcil explained
that Defendant’'shreadbareallegations ltat it would continue to suffer damages as a result of
Plaintiff's alleged libelcannot meet the heightes pleading requirements for the element of
special damages. In its AC, Defendant now alleges“iinéérvet knowingly and recklessly
disseminated false and disparaging statements and allegations about lglileagisiology to third
parties,” and those misrepresentations “played a material part in inducthgdhties not to enter
into commercial agreements to invest in and/or collaborate with Mileutis and haviikeugis’s
good will and business reputationAC, 11 18182. Importantly, in pleadingpecial damages,
Mileutis alleges that, as a reseasmsidtdevelopment company, it relies upon investors, and that as
a result of Intervet'snrongful conduct, Mieutis lost potential investors.See supra The
Magistrate Judge found that loss of investor income qualifiepasuniary loss under trade libel.
Onthis appeal, Plaintiff argues that alléigms of lost investment income cannot meet the
special damages element because this type of income is not an ascertainable nossefdng |
law is clear that‘[u] nlike ordinary defamation actions, an action for product disparagement
requires special daage in all cases . . . . [and] because this cause of action is designed to protec
the economic interests of a vendor, the plaintiff must plead and prove speciaegawith
particularity.” Mayflower Transit, LLC v. Pringe314 F. Supp. 2d 362, 378 (D.N.J. 2004)

(citations and internal quotation marks omittesgle alsd-ed. R. Civ. P. 9(g) (“If an item of special

4 The four elements to state a claim for “slander of title or pradisparagement,” otherwise

known as “trade libgl are as follows!(1) publication (2) with malice (3) of false allegations
concerning plaintiff's property or product (4) causing special damages, i.e., pgduamiar.”
System Operations, Inc. v. SciestiBames Dev. Corp555 F.2d 1131, 1140 (3d Cir. 1977).



damage is claimed, it must be specifically stated.”). “[T]he need to prove pecilsdaages
requires that [plaintifflallege either the loss of particular customers by name, or a general
diminution in its business, and extrinsic facts showing that such special damagésevsatural

and direct result of the false publicationld. (citations and internal quotation marks omitted);
Patel v Soriang 369 N.J. Super. 192, 249 (App. Diggrt denied 182 N.J. 141 (2004).

New Jersey courthioweverhave not explicitly addressed whether investment income can
qualify as damages under trade libel. But, the contours of such an element are novasa
Plaintiff claims them to be. According to Plaintiff's positidike its position on tortious
interference, special damages can onlynteasurable, logbrofits, andthose profits, Plaintiff
argues, must come from customers, not invest@tearly, allegations of logprofits qualify as
damages resulting from libelous conduSee Patel369 N.J Suer at 24849. What is less clear
is whether investment income could also qualify. On this point, Plaintiff merelyspo cases
that have dealt with logirofits, and argues that noal®ons have permitted investmamtomeas
proof of special damages. However, none of the cases that Plaintiff has cited suppsitias;
rather,havingread the relevant decisions, particuld?igtel 1 do not find Plaintiff's arguments
convincing.

Patels recitation of special damages in the context of libgaisicularly broader than what
Plaintiff claims. Firstasageneral mattem@ party ‘alleging trade libel must prove publication of
a matter derogatory to [that partyjmjoperty or business, of a kind designed to prevent others from
dealing with [it] or otherwise tanterfere with[its] relations with others. Patel 369 N.J. Super
at 246-47. Certainly, from that broad propositieateldoes not foreclose the possibility that the
damages requirement can be met by alleging that Plaintiff's libelmduct preventedusiness

investors from dealing with Defendant. This type of loss can amtouhdss of business



opportunities, no matter grofitsare not realized. Indeedatelgoes on to explain that “pecuniary
loss” is the touchstone of libad. at 247, not necessarily lost profits. In fact, under New Jersey
law, all that gpartyneeds to allege is gé&cuniay loss that has been realizedliquidated” Id.
at 248 (emphasis added)Vhile Plaintiff is correct that a type of liquidated los$he los of sales
or the loss of prospective customelsat is only one method of showing damages. Under libel,
Defendant, for the purposes of pleading, must identify particular “businesssitst who have
refrained from dealing with [it] . . . .’Id. at 249. And, “business interests” engender the kind of
investment income from investors who provide the necessary monetary capitafdoddye to
develop its products. As sucthe Magistrate Judge’s decision in this regard is not clearly
erroneous ocontrary to law.
V.  Breach of Duty of Good Faith and Fair Dealing

In my prior Opinion, | dismissed Defendant’s breach of good faith and fair dedding
as duplicative of Defendant’s breach of contract claim, reasoning that Defsraliegations of
bad faith all relate to Plaintiff's actions thiarm the basesf Defendant’'s bwach of contract
counterclaim. To cure the deficiencies, Defendant allebas “Mileutis had reasonable,
justifiable, and rightful expectations that [Intervet’s] performance undekdheements would be
of acceptable quality and performed in a timely, competent, ethical andgpotdsnanner.” AC,
1 174. However, Defendant avers that Interpetrposefully failed to meet those requirements in
bad faith and concealed critical information from Defendant during the coursefofnpag
Intervet’s obligations under the Agreements in an effort to undermine Defendasir®ss.|ld.
at § 175. In that regard, Defendant claims that Intervet knowingly “did not maentliéfforts
consistent with the usual commercial practices for obtaining permits, dewglopmmercializing

and manufacturing the Productdd. at  176.
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In its AC, Defendanprovidesspecific examples that it claims demonstrate bad faith on the
part of Intervet. SeeAC, 11 38, 48, 556, 7071, 83, 8839, 104, 107108, 1160114, 117118,
1204121, 176. Withouindividually listing each of these instances, collectively, Defendant paints
a picture that Intervet not only failed to perform its obligations under the captbatt more
importantly, at every turn, Intervet purposefully and knowingly made sicategyl faith deaions
to underminegthe parties’ contractual relationship and to interfere with other Mildutssness
ventures The Magistrate Judge correctly foundat hese additional allegations elevated
Defendant’s contractecklated claims to a bad faith causeaofion.

As | have gplained in my prior Opinion, New Jerséw on this issue is cleaevery
contract includes an implied covenant of good faith and fair dealtgck Horse Lane Assoc.,
L.P. v. Dow Chem. Corp228 F.3d 275, 288 (3d Cir. 2000). This covenant is independent of the
duty to perform the express terms of the contract, and may be breached withoutan\voblde
contract terms.Sons of Thunder, Inc. v. Bordetd8 N.J. 396, 423 (1997). There are “myriad
forms of conduct that may constitute a violation of the covenant of good faith and fangdea
Brunswick Hills Racquet Club, Inc. v. Route 18 Shopping Ctr. Assqci&2sN.J. 210, 225
(2005). For that reason, “[e]ach case is-Baatsitive.” Id. As a general rule, “[a] plairffimay
be entitled to relief under the covenant if its reasonable expectations are desitmredc
defendant acts with ill motives and without any legitimate purpokk.at 226 (citingwilson v.
Amerada Hess Corpl68 N.J. 236, 251, (2001))[P]roof of ‘bad motive or intention’ is vital to
an action for breach of the covenankd’ at 225 (citingWilson 168 N.J. at 251)However “[t] o
state a claim for breach of the implied covenant of good faith and fair dealing actogtparty
must allege lat the accused &a in bad faith or engaged in ‘some other form of inequitable

conduct in the performance of a contractual obligatidAdttiv Corp. v. Peddp, Inc, No. 08
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5072,2009 U.S. Dist. LEXIS 72796, at *34 (D.N.J. Aug. 18, 20(f)otingBlack Horse 228
F.3d at 289 “[T] he breach of the implied covenant arises when the other party leas act
consistent with the contract’s literal terms, but hasedsm in such a manner so ashtve the
effect of destroying or injuring the right of the otlparty to receie the fruits of the contract[.]”
Wade v. Kessler Instl72 N.J. 327, 345 (200Z¢gitations and quotations omitted). Thus, “a
‘[p]laintiff may not maintain a separate action for breach of the implied covengabdffaith and

fair dealing[where] it would be duplicative of [its] breach of contract clairAdler Eng’rs, Inc.

v. Dranoff Props.No. 14921, 2014 U.S. Dist. LEXIS 153497, *39 (D.N.J. Oct. 29, 2014) (quoting
Hahn v. OnBoard LLCNo. 093639, 2009 U.S. Dist. LEXIS 107606, at *15 (D.N.J. Nov. 16,
2009)).

Here, Plaintiff first, references various allegations in the AC that purport to be bad faith
conduct and argues that they are simply repackaged breach of contramiressdeor example
Defendant allegethat Intervet “preented the creation of a Development Plan under the License
Agreement by assigning a succession of reluctant and unqualified individualsdmthfed¥isory
Board. ACY138-39. Plaintiff contends that thalegation pertains to a breach of the License
Agreement and it does not amount to bad faith. Indieedllege bad faithDefendant makes
various allegations that center on Plaintiff's obligations under the Agreements:

e “[Intervet] arbitrarily and unreasonably failed to make diligent effortssisient
with the usual commercial practices for obtaining permits, developing and
manufacturing the Product.’AC, 11 5556, 176. “[Intervet] caused delays in
research and developmentld. at 7 3139, 5053, 6876, 9495, 112115, 138,
165.

e “[Intervet] failed to correct errors brought to its attention during the term of the
Agreements.”ld. at 71 104, 121-122.

¢ “[Intervet] decided to test an inadequate number of cows and assigned personnel
lacking the necessary experience and education to properly cotesticly,
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resulting in statistically insignificant and useless resulid.’at {1 7071, 107108,
110-114, 117-118.

e “[Intervet] refused to communicate with Mileutis after being advised that
[Intervet]’s protocol was not on targetltl. at | 88

e “[Intervet] recklessly and carelessly misread significant dali@d.at{ 120.

e “[Intervet] incorrectly performed an analysis in tdeS. Clinical Study and [failed]
to correct it when Mileutis brought it to its attentiord. at§ 121.

While these assertions reldte Plaintiff's various alleged failures to perform under the
contract, they also allege that Plaintiff has done so in “a manner sohavdahe effect of
destroying or injuring the right of the other party to receive the fruits ofaghact[.]” Wade
172 N.J. at 345Indeed, bad motive or intent is critical in stating a claim of bad faith. In each of
these abovweeferenced examples, Defendant onlyalleges that Plaintiff has failed to carry out
its duties under the contracts Blaintiff allegedlyharbored “illmotive” for doing so.According
to Defendant, Plaintiff purposefully failed to correctly conduct, for exampieical studies
pursuant to the requirements of the parties’ Agreembatausdntervet sought tinterfere with
Defendant’s relationship with other thipdirties and all the while, depriving Defendant the fruit
of the contractsSeeAC, 1 175. And, more importantly, the genesis of Defendant’s complaint of
bad faith is that Intervet intended to “$tuate the purpose of the Agreements” by causing delays
andperforming its contractual duties in a subpar fashion. These allegationsryctmiéaintiff's
position, go above and beyond Defendantsabhof contract claim. Thus, | agree with the
Magidgrate Judgehat Defendant has sufficiently alleged bad faith based on the manner in which
Intervet performed its contractual obligations.

Additionally, Defendantattempts to establidiad faithby alleging the followingspecific
conduct 1) Intervet'srefusal to preserat a forumsupported by the United States and Israeli

governmentsat the request of Mileuti®) Intervetunilaterally pursué work outside the United
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States; 3) Intervesurreptitiously sought to develop a product in competition with Mileutis’s
uterine infection product; and 4) Intervet made false and disparaging stateonimd partieslt
is not necessary for me to discuss in detadh otthose allegation®ecaus | have already found
that Defendanhassufficiently pled a bad faith claim. To address them briefly, Plaintiff argues
thatthe parties’ contracts do not require Plaintiff to present at the technologigal #ord that
Plaintiff was not precludedhy the Agreementsfrom pursuing work outside of the country.
Moreover, Plaintiff maintains that the allehgroducts that it developed wespecifically
permitted uder the parties’ Agreement. And, regarding the disparaging statementstf Pdded
issue wih those allegations because, as Plaintiff puts it, they are simply rankagjpesulThus,
according to Plaintiff, thesspecific alleged actiorsannotform the bases of Defendasthad faith
claim.

| find that it is premature to dismiss those altegzs from the ACsincethose are factual
issues to be resolved on summary judgment or at tridb not make any comment on whether
Defendant can ultimately prevail on its bad faith claist this time,l concurwith the Magistrate
Judge’s assessment that Defaritda newly asserted allegations, collectivelgmonstrate a
pattern of alleged miscondueah the part of Plaintiff that injured Mileutis’s right to receive the
benefit of the bargain under the Agreements; for the purposes of pleading, Defeaslaret the
requirements under case lavAccordingly, the Magistrate Judge did not clearly err when she
found that Defendant has stated a claim for a breach of the implied covenant ofitjoaadddair

dealing.
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CONCLUSION
For the foregoing reasanPlaintiff's appeal iDENIED and the Magistrate Judge’s Order

dated August 18, 2016 AFFIRMED.

Dated:April 27, 2017 Is/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge
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