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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TANYA GORDET, General Administratrix Civil Action No. 15-1470 (FLW)(LHG)
and Administratrix Ad Prosequendum of the
ESTATE OF DAVID GORDET, Deceased, OPINION

and TANYA GORDET, Individually,
Plaintiffs,
V.
CHRYSLERGROUP LLC, FIAT :
CHRYSLER AUTOMOBILES, NV, TED'S
USED CARS, LLC d/b/a SAYLORSBURG
AUTO SALES and JOHN DOESXV,

Defendants.

WOLFSON, United States District Judge:

This matter comes before the Court on a motmdismissunder Fedel Rule of Civil
Procedure 12(i2) filed by Defendant Ted's Used Cars, LLC d/b/a Saylorsburg Auto Sales
(“Ted’s Used Cars” or “Defendant’seekingdismissal of the Complaint filed by Plaintiff Tanya
Gordet, in both her individual capacity and as administratrix of the Estate of DavaetG
(collectively “Gordet” or “Plaintiff”),for wantof personal jurisdictionFor the following reasons,
Plaintiff's motion to dismiss for want of personal jurisdiction is dismissed as moot,iamddtier
is transferred to the United States District Court for the Middle District of Plamssy.

. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The following facts areaken from the&Complaint, except where noted. This is a wrongful

death/product liability action. On November 30, 20L8d’'s Used Carsold a 1998 Plymouth

Neon (“Neon”) to Michael Gordeh PennsylvaniaCompl. 10;id. Fifth Count  4Affidavit of
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Richard MarshatKornst dated Marci8, 2015 (“Kornst Aff.”) 1 68 On November 10, 2012,
David Gordetwas severely injured and ultimately died,when theNeon’s mechanical jack
allegedly failegl causing the Neon to collapse on togioh in Whiting, New Jersey Compl.
11-14.

Ted’s Used Cars is a Pennsylvahianited Liability Company \th it principal place of
businessn Stroudsburg, Pennsylvania, andliegedly“regularly transacts business in the State
of New Jersey. Compl.f 7. The record before the Court indicates tiii@ companyhas the
following contacts with New Jersey:

e From 2004 to 2015, Ted’'s Used Cars has soldasg to New Jersey residents,

from a total of 5,746 cars sold. Letter Brief of Christopher K. Koutsouris, Esg.
dated July 28, 201%"'Koutsouris Br.”) Ex. A; Letter Brief of Kevin R.
Dochney, Esq., dated July 29, 2015 (“Dochney Br.”), Ex. A.

e OnMarch 23, 2005 and April 27, 200beds Used Cars’ website advertised
that it “has been seig Monroecounty, Northamptonaunty, New Jersey &
surrounding areas for over 50 Year€ertification of Timothy J. McNichols,
Esq.,dated April 20, 201%*McNichols Cert.”) Ex. A, B. On April 27, 2005,
Ted’s Used Cars’'website also includeddriving directions informing

prospective customers on how to reach the car dealership from New Jdrsey.
at Ex. C3

1 “In examining personal jurisdiction under Rule 12(b)(2), the Court must look b#yend
pleadings[.]” Weber v. Jolly Hote]®77 F. Supp. 327, 331 (D.N.J. 19958e Time Share Vacation
Club v. Atlantic Resorts, Ltd735 F.2d 61, 66 n.9 (3d Cir. 198¥Yijtasick v. EstedNo. 11-3895,
2012 U.S. Dist. LEXIS 105806, at *17-18 (D.N.J. July 30, 2012).

2 The nature of the relationship between Michael and David Gordet is unclearhfgom t
pleadings.

3 Exhibits A, B, and C ofthe McNichols Certification are screenshots takem the
Internet Archive’sWayback Machinea digital database archiving past imagésvebpage®n
dayswhenthe Wayback Machin&rawled” over the website at issu8ee United States v. Bansal
663 F.3d 634, 6668 (3d Cir. 2011) (holding that screenshots from the Wayback Machine are
admissible when properly auth@ated unér F.R.E. 901)cert. denied __ U.S. |, 132 S. Ct.
2700 (2012)Healthcare Advocates, Inc. v. Harding, Earley, Follmer, & Frai#97 F. Supp. 2d
627, 631 (E.D. Pa. 2007) (generally describing the Wayback Machine).



e Ted's Used Carsdvertises in the A.B.E./Pocono Edition of Autoshopper
magaziné Id. at Ex. D.

e An unsatisfied customer, apparently located in New Jersey, posted a complaint
on the internet about a vehicle he purchased from Ted’s Used Cars, to which an
employee offed’s Used Cars responded and apologized for the customer’s poor

experience but did ne affirmatively deny that Ted’'s Used Cars transacts
business with New Jersey residentcNichols Certat Ex. F.

e Ted’s Used Cars “markets its business” through Yellowpages.com and appears
in searches as a used car dealer in the Columbia, New Jerseldaa¢&x. G.

e A mechanic employed by Ted’s Used Ciadicated in his Facebook page that
he lived in Phillipsburg, NJ at some point in the padcNichols Certat Ex.
H.
On December 29, 2014, Plaintiff brought suit against Chrysler, Group, LLC (“Chpysler”
Fiat Chrysler Automobiles, NVfed’'s Used Carsand John Dodefendants in the Superior Court
of New Jersey, Law Division, Ocean County, under docket no.-DGKB9-14. On February 27,
2015, Chrysler removed this matter to this Court. On March 3, 2015, Defendant filed its own

notice of removal. On March 24, 2015, Defendant filed the instant motion to dismiss for lack of

personajurisdiction®

4 Gordets attorneyasserts that “based on information and belief,” Autoshopper magazine
is a publication of Showcase Publications, Inc., a New Jersey corporation. Id. at EgdB
Used Cars acknowledges it advertised in Autoshopper magazine, but claims it “cedlmetit
was a New Jersey [clompany.” Supplemental Affidavit of Richard MdrKlmahst, dated April
27, 2015 (Korsnt Supp. Aff.) 1 4Teds Used Carargues that “[d]iscovery clarified” that the
A.B.E./Pocono publication is one of 11 different publications tailored to various regionsaand t
that particular Autoshopper does not target New JerSegl etter Brief of Kevin R. Dochney,
Esq., dateduly 29, 2015see alsKornst Aff. 15 (averring that Defendant “does not regularly
advertise in periodicalsr media specifically directed at residents of New Jersey”)

°> Ted’s Used Cars assettsatthe mechanic'$girlfriend, presumably now exgirlfriend
had corrupted his account and put her address,” and thasihbaseen change&ee alsdorsnt
Supp. Aff.§ 3 (providinghe mechanis address in Easton, Pennsylvania); Dochney Br., Ex. A.

® Removal does npby itself, constitute waiver of objection to personal jurisdictiorbee
Morris & Co. v. Skandinavia Ins. Go279 U.S. 405, 409 (29); Brahney v. Pinnacle Credit
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. STANDARD OF REVIEW

“A federal court sitting in New Jersey has jurisdiction over parties to thetgxtmnded
under New Jersey state lawMiller Yacht Sales, Inc. v. SmjtB84 F.3d 93, 96 (3d Ci2004).
“New Jersey’s longarm statute provides for jurisdiction coextensive with the due process
requirements of the United States Constitutiolial.”(citing N.J. Ct. R. 4:4Hc)).

A motion to dismiss for lack of personal jurisdiction is governeédégeral Rule of Civil
Procedurel2(b)(2). The plaintiff has the burden taqve facts sufficient to establish personal
jurisdiction by apreponderancef the evidence.Carteret Sav. Bank, FA v. Shush&s4 F.2d
141, 146 (3d Cir. 1992)Pro Sports Inc. v. Wesb639 F.Supp.2d 475, 478 (D.N.J. 2009);
Ameripay, LLC v. Ameripay Payroll, Lid834 F.Supp.2d 629, 632 (D.N.J2004). In deciding
a Rule12(b)(2), “when the court does not hold an evidentiary hearing on the motion to dismiss,
the plaintiff need only establish a prima facie case of personal jurisdenidrthe plaintiff is
entitled to have its allegations taken as true and all factual disputes drawnawvoits Miller
Yacht Sales384 F.3cat 97; see also Toys “R” Us, Inc. v. Step Two, S3A8 F.3d 446, 457 (3d
Cir. 2003). However,lthough a plaintiff is entitled to have its allegations treated as true and
disputed facts construed in its favor, it stilbears the burden to prove, by a preponderance of the
evidence,'that personal jurisdiction is properCerciello v. Canalg563 F. Appx. 924, 925 n.1
(3d Cir. 2014) (quotingarteret Sav. Banl®54 F.2d at 146). “To meet that burden, [the plaintiff]
must ‘establish(] jurisdictionafacts through sworn affidavits or other competent evidende.”
(citation omittedl. “In other words, ‘bare pleadings alone’ are insufficient to withstand a motion

to dismiss for lack of personal jurisdictidnd. (citation omittedl; see also Patterson by Patterson

Servs,.No. 141422,2014 U.S. Dist. LEXIS 120791, at *5 n.2 (D.N.J. Aug. 29, 20R#yera v.
Bally’s Park Place, InG.798 F. Supp. 2d 611, 615-16 (E.D. Pa. 2011).
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v. F.B.1, 893 F.2d 595, 604 (3d Cjrtholding that a plaintiff “must sustain its lolen of proof in
establishing jurisdictional facts through sworn affidavits or other competefence; reliance on
the bare pleadings is not enough.tert denied498 U.S. 812 (1990) “Once the plaintiff has
shown minimum contacts, the burden shifts to the defendant, who must show that the assertion of
jurisdiction wouldbe unreasonable Ameripay 334 F. Supp. 2dt633 (citingMellon Bank (East)
PFSF, Nat'l Assoc. v. Farin®60 F.2d 1217, 1221 (3d Cir. 1992)).
[11.  DISCUSSION

A federal court sittingn diversity must follow a twestep inquiry to determine personal
jurisdiction: first, the court must apply the forum state’s langy statute and, secorttie court
must apply the Due Process Clause of the UrStates ConstitutionlMO Indus, Inc. v.Kiekert
AG, 155 F.3d 254, 2589 (3d Cir. 1998). In this District, this inquiry reduced to a single step
becausdNew Jersey’s longrm statute permits jurisdiction to the full extent of the Due Process
Clause.Miller Yacht Sales384 F.3d at 9dMO Indus, 155 F.3cat59. The Due Process Clause
allows a court to exercise personal jurisdiction over a defendant if theddafelmas “certain
minimum contacts . . . such that the maintenance of the suit does not offend traditiams obti
fair play am substantial justice.Int’l Shoe Co. v. Washgton, 326 U.S. 310, 316 (1945Rlaintiff
argues that Defendant is subject to both general and specific personal jansdidiew Jersey
because (1) Defendant advertises in, and sells cars regularly to, New destomers and (2)
Defendant placed tigéeonwhich killed David Gordet in the seam of commerce when it sold the
Neonto Michael Gordet in Pennsylvanid&or the reasons outlined below, this Court finds it has
neither general nor specific jurisdiction over Defendant.

A. General Jurisdiction



General jurisdiction refers toa@urt’'s power to “hear any and all claims” against an out
of-statedefendantvhen its “affiliations with the State in which suit is brought are so constant and
pervasive as to render it essentially at home in the forum S@grhler AG v. Bauman __ U.S.
_,134 S. Ct. 746, 752014);see also Goodyear Dunlop Tires Operations, S.A. v. Brown
U.S. __, 131 S. Ct. 2846, 2851 (2011). For a corporation the “paradig[m] . . . bases for general
jurisdiction” are its place of incorporation and principal place of busirigasnler AG 134 S. Ct.
at 760(citation omitted) However, that does not mean that “a corporation may be subject to
general jurisdictioonlyin a forum where it is incorporated or has its principal place of business
Id. The question is “whether that corporation’s ‘affiliations with the Stateaieostinuous and
systematic’ as to render [it] essentially at home in the forum Sté&de(quotingGoodyeay 134
S.Ct. at 2851).

Ted’s Used Cars isRennsylvania imited Liability Company with its principal place of
business in Stroudsburg, Pennsylvaht2zompl.{ 7; Defendant’s\Notice of Removaldated March
3, 2015 9 3 Although Plaintiff alleges that Defeanlt “regularly transacts business in the State
of New Jersey,Compl. § 7 this allegatiordoes not meet the stringent requirenfentgeneral
jurisdiction. Indeed, discovery has revealed that from 2004 to 2015, less than 1% of Dedendant’
carsweresoldto New Jersey resident&outsouris Br. Ex. A; Dochney Br., Ex.;AeeGoodyeay
131 S. Ct. at 2852, 2857 (holding that sales of “tens of thousands out of tens of millions [of tires]

manufactured between 2004 and 2007” was an “attenuated connection[] to the Stiatel] far

"“[T]he citizenshipof a limited liability companyis determined by the citizenship of each
of its members. TI Inv. Servs., LLC v. Microsoft Cor®23 F. Supp. 3d 451, 458 n.5 (D.N.J.
2014) (quotinglohnson v. SmithKline Beecham Coif24 F.3d 337, 348 (3d Cir. 2013ge also
Zambelli Fireworks Mfg. Cor. Wood 592 F.3d 412, 418 (3d Cir. 2010). Plaintiff does not allege
that any of the members Defendanteside in New JerseyMoreover, if a member of Defendant
resided in New Jersey, this Court would gain general personal jurisdiction, but |t sw#tjer
jurisdiction based on a lack of diversity. 18 U.S.C. § 1332.
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short of the ‘the continuous and systemagaeyal business contactecessary to empower [the
State] to entertain suit against them on claims unrelated to anything that coneetct® ttine
State.”); Helicopteros Nacionales De Colombia v. Halle6 U.S. 408, 418 (1984) (“[M]ere
purchases, even if occurring at regular intervals, are not enough to waBtates assertion of
[general] jurisdiction over a nonresident corporation in a cause of action notl relatieose
purchase transactions.”Accordingly, Defendant’s sales of less than 1%tefcars tdNew Jersey
residentss insufficient to establish general jurisdiction over Defendant.

B. Specific Jurisdiction

In the absence of “continuous and systematic” contaatsanting the exercise of general
jurisdiction a plaintiff may rely orfspecific jurisdiction” where the cause of action is related to
or arises out gfthe defendant’s contacts with the forunMO Indus, 155 F.3d at 259 (citing
Helicopteros 466 U.S. at 414 n.8). Proper establishment of specific jurisdiction under ¢he Du
Process Clause requires satisfaction of a thegetest. O’Connor v. Sandy Lane Hotel Cd96
F.3d 312, 317 (3d Cir. 2007@ticon, Inc. v. Sebotek Hearing Sys., L.IB65 F. Supp. 2d 501, 510
(D.N.J. 2011).

First, the defendant must haveutposéully directed [its] activitiesat the forum.

Burger King Corp. v. Rudzewicd71 U.S. 462, 472 (1985) (quotation marks

omitted). Second, the litigation musarise out of or relate tat least one of those

activities. Helicopteros 466 U.S. at 414Grimes v. Vitalink Communications

Corp.,, 17 F.3d 1553, 1559 (3d Cir. 1994). And third, if the prior two requirements

are met, a court may consider whether the exercise of jurisdiction otherwise

“comport[s] with*fair play and substantial justi¢e.Burger King 471 U.S. at 476

(quoting [nt'l Shoe Co. v. Washingtpo826 U.S. 310, 320 (1943)]
O’Connor, 496 F.3cat 317.

Plaintiff argues that New Jersey may exercise specific jurisdiction@efndant based

on the “stream of commerce” theor@pecifically, Plaintiff argues that Defendant not only placed

the Neon in the stream of commerce by selling MichaelGordet, but that Defendant “targeted”



New Jersey through itgebsite (which provided driving direction from New Jersey and sta#td th
Defendant served New Jersey), appearing in yellowpages search aesililty advertising in an
Autoshoppercircularin the Pocongarea. SeeMcNichols Cert. Ex.’s A, B, C, D, and GThe
stream of commerce theory, however, is only relevant to ttepfiong of the specific jurisdiction
analysis: purposeful availmengeel. Mcintyre Mach., Ltd. v. Nicastro_ U.S. |, 131 S. Ct.
2780, 2788 Z011) (“[A] defendant’s placing goods into the stream of commerce ‘with the
expectation that they will bpurchased by consumers within the forum State’ nmalcate
purposeful availment.”jquotingWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 298
(1980)) see als®ticon, 865 F. Supp. 2d at 511. Even if Defendant’s website (and other contacts)
congituted the “something mor&hecessaryo satisfy thanore stringent version of tistream of
commerce theorgdvanced by Justice O’ConnorAsahi Meta] Plaintiff cannot satisfy the second

prong of the specific jurisdiction analysis: relatedness.

8 The Supreme Court split over its interpretation of the stream of commerceithAsahi
Metal Indus. Co., Ltd. v. Superior Court of Californ#80 U.S. 102 (1987vith JusticeBrennan
writing in concurrence that jurisdiction may be exercised over a defendant who maseigware
that the final product is beinmgarketed in the forum Statad. at 117 (Brennan, J., concurring in
part), and Justice O’Connor, writing for the plitsa holding that foreseeability alone was
insufficient to invoke personal jurisdiction, and that assertion of jurisdiotiguires an action of
the defendant purposefultiirected toward the forum Stateg’ at 11213 (opinion of OConnor,
J.). In other words, “something more” indicating “an intent or purpose to serve the maHeet
forum State” is required to satisfy Due Process, such as “advertising in the foaben S
establishing channels for providing regular advice to customers in the faatiey & marketing
the product through a distributor who has agreed to serve as the sales agent in theaterim St
Id. at 112(opinion of O’Connor, J.). The Supreme Coudengtly attempted to clarify application
of the stream of commerce theanyd. Mcintyre Machinery, Ltd. v. Nicastro_, U.S. _ , 131 S.
Ct. 2780 (2011), but did not resolve the spitee AFTGIG, LLC v. Nuvoton Tech. Cor89
F.3d 1358, 1363 (Fed. Cir. 2012) (stating that the Supreme Court “declined to resdigalihe
split in Mclintyrée’); Oticon, 865 F. Supp. 2dt513. The Third Circuit has not yet addressed the
impact ofNicastroon stream of commerce jurisprudencee Kingsmill v. Roundo ABlo. 12
3524, 2013 U.S. Dist. LEXIS 100943, at *18 n.10 (E.D. Pa. July 18, 2013nstead, if both the
Justice Brennen and Justice O’'Connor standardssahi Metalare satisfied, the purposeful
availment prong will be satisfied under the stream of commerce th&anmynzoil Prods. Co. v.
Colelli & Assocs.149 F.3d 197, 207 n.11 (3d Cir. 1998).



Indead, Plaintiff must not only show that Defendant purposefully directed its actiaties
New Jersey by placing its products within the stream of commerce and tartgetidgertising at
this state, but must also show that the present “litigation [arosef outrelate[s] to at least one
of” Defendant’s activities directed at Newdey. D’Jamoos v. Pilatus Aircraft Ltd566 F.3d 94
102 (3d Cir. 2009), cert. denied 559 U.S. 10482010) The Third Circuit has held that the
“relatedness” requirement is met if (1) Defendant’s contact with the foruenistat'but for cause
of the litigation,” meaning thdtthe plaintiff's claim would not have arisen in the abgeotthe
defendans contacts,and (2) “the burden of personal jurisdiction on the defendant is justified by
the value of the benefit from the contac©’Connor, 496 F.3d at 319, 322-28ee also Sullick v.
United Pet Grp., Ing.No. 142950, 2015 U.S. Dist. LEXIS 7649&t *19-20 (E.D. Pa. June 12,
2015).

Here, Plaintiff fails to satisfy the “but for” prong of the relatednelssnent of specific
jurisdiction The Gmplaint fails to allege th&laintiff's purchase of the Neon from Defendant,
or David Gordet’s deathwould not have occurred in the absence of Dedatid contacts with
New JerseyPlaintiff does notllege that Defendant’'s website (or othevertisemenjsenticed
or led Michael Gordet to travel to Pennsylvania to purchase the N&fo@.Connor, 496 F.3d at
323 (holding that “butfor” prong of relatedness element was satisfied where a plaintiff slipped
and fell after receiving a massage in a defendant’s hotel in Barbados becausatifffeaisged
he would not have purchased a massage, and thus would nosuflered a massagelated
injury, absent defendamst'solicitation othe plaintiff via newsletters and spa brochireisdeed,
it is not apparent that Defendant’s website even contathedsamdanguagé€‘targeting” New
Jersey customsrin November 2010when Michael Gordet purchased the Neon, as the only

screenshots provided to the Court are from March and April 2005. McNichols Cert., Ex. A, B,



andC. Nor is there any allegation that Defendant’'s oHwivitiesin New Jersey, such atsi
unrelated sales 1 New Jersey residents, or its mechanic’s dispusdience in this state, were
a“but-for” cause oPlaintiff's instant litigation

As a policy matter,a find specific jurisdiction in this case would blur the line between
general jurisdiction rad specific jurisdiction, rendering Defendant subject to jurisdiction in New
Jersey forinjuries caused by everyar it has ever sold.SeeO’Connor, 496 F.3d at 3222
Accordingly, this Court cannot exercispecificjurisdiction over Defendant.

C. Transfer

This Court’s lack of personal jurisdiction over Ted’'s Used Cars does not end this matter
asPlaintiff hasalsoasserted claimagainstChryslerGroupLLC andFiat ChryslerAutomobiles,
NV (collectively“Chrysler”), both of which are apparently subject to personal jurisdiction in New
Jersey and Pennsylvanitn order to allow all of Plaintiff's claim to be disposed of in one action,
the parties, including Chrysler, have consented to the transfer of this matterlaited States
District Courtfor the Middle District of Pennsylvani&ee28 U.S.C. § 1404(afymtrust at Lloyd’s
Ltd. v. Breslin No. 147761, 2015 U.S. Dist. LEXIS 38350, at *12 (D.N.J. Mar. 26, 2015) (“The
Third Circuit has held that where there is a bona fide dispute over idteree ofin personam
jurisdiction, the interests of justice are furthered by transfer of thenaktianother district in
which the action could have clearly been brought.”) (ci8egwilm v. Holbrook661 F.2d 12, 16
(3d Cir. 1981));Custom Art MetalsInc. v. Kiewit Eastern CoNo. 877215, 1988 U.S. Dist.
LEXIS 2572, at *6 (E.D. Pa. Mar. 29, 1988) (“The interest of justice stronglydaterefficient
disposal of all related claims in one actionS@iciete Novelle Generale de Promotion v. KogbSto

Int’l, Inc., 633 F. Supp. 153, 155 (E.D. Pa. 1985) (“If the lackhgbersonanjurisdiction is in
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doubt, sound judicial administration requires transfer to a district whereriyateald have been

brought.”).

V. CONCLUSION
For the foregoing reasons, Plaintiff’'s motion to dismiss for want of personaligiios is
dismissed as moot, atliis matter is transferred to the United States District Court for the Middle

District of Pennsylvania.

Dated: October®, 2015
/s/ The Honorable Freda L. Wolfson

United States District Judge
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