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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KEVIN CONLEY,
Plaintiff, : Civ. Action No. 15-151¢LW)(TJB)
V.
MEMORANDUM OPINION
SCO J. DSTEFANOet al.,

Defendants

FREDA L. WOLFSON, U.S.D.J..

l. INTRODUCTION
Plaintiff Kevin Conley (“Mr. Conley’or “Plaintiff’) is a state prisonéncarcerated at
East Jerse$tate Prison ilRahway New JerseyHe is proceedin@ro sein this civil rights
action asserting claimsnder 42 U.S.C. § 1983resently before the CourtdefendantSCOJ.
Distefano, SCO D. Shaw, and Kenneth Nelséeollectively, “Defendantsjhird motionfor
judgment on the pleadings, pursuankEealeral Rule of Civil Procedure 12(djor thefollowing
reasons, the motias granted and Mr. Conley’s Amended Complasmtlismissedvith
prejudice.
. BACKGROUND
Thefacts underlying thisctionwererecounted in detail in the Court’s previous opinion
granting Defendants’ second motion for judgment on the pleadiggeOp.,ECF No. 71.)As
a brief backgroundVir. Conley objects ta practice at New Jersey State Prison, where he was

previously incarcerated, of posting signs on cell dtwasindicatel each prisoner’s birthdate in
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conjunction with his full namé. (SeeECF No. 71; Am. Compl., ECF No. 755is initial
Complaint alleged that this practice violated his constitutional righitsformational privacy and
proceduradue processandit also assertethatDefendantdreached their duty to protect
inmates and caused a stateated danger(SeeECFNo. 11 96-189.)

After answering, Defendants filedRule 12(c) motion for judgment on the pleadings,
arguing that Mr. Conley’s claims under state law and federal criminadhawld be dismissed.
(Mot., ECF No. 46.) The Court grantde motionto theextent thathe Complaint could be
construedo have assertettiminatrelatedclaims. (Mem. Op., ECF No. 61; Order, ECF No.
62.)

Defendants subsequently filed a second Rule 12(c) motion seeking dismissal of the
constitutional claims. (ECF No. 63.)ftAr assessing the applicable precedent, the Court found
no right to privacy in birthdateendnames alone, because “the Court cannot conclude that a
persons’ birthdate is particularly ‘intimate or personal’ or that birthdaliegvithin an
individual's reasonable expectations of confidentidlityECF No. 71 at 8—-13 (quotindalleus
v. George 641 F.3d 560, 564 (3d Cir. 2011)).) The Court found that Mr. Cdailey to allege
a due-process violation, as he had not established a liberty or propesstiimieheprotection
of information related to his birthdateld(at 13-14.) The Court further found that an increased
risk of identity theft would not implicate the Cruel and Unusual Punishment Clause afithie E
Amendment, and that Mr. Conley’s tfaunder the statereateddanger theory was barred by

the “morespecifieprovision rule.? (Id. at 14-15.) Accordingly, the Court granted Defendants’

! The signs also apparently included various other information regarding easteprts which
Mr. Conley does not objectS€eECF No. 75 {1 32-51.)

2 The morespecifieprovision rule barsecastinga claim under a specific constitutional
provision as a general substantive-gweeess claim It has been applied to dismiss attempts to
bring claims under the stateeateddanger theory that more apprigtely implicate the Cruel
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motion, but permitted Mr. Conleyfanal opportunity to replead his Eighth and Fourteenth
Amendmentlaims. Seed. at 15; Order, ECF No. 72.)

Mr. Conley has noviled an Amended Complaint, whidssertcauses of actiofor
violations of his due-process rights under the Fourteenth Amendment and delibefizies mu
to aseriousrisk of harmunder the Eighth AmendmentSdeECF No. 75 1 106—231Nr.
Conley has not, howevegpleadedhe claim for violation ohis constitutional right to privacy.
(Seed.) But, rather, as in his original Complaint, Mr. Conlegesthat openly postig
birthdates has no legitimate penological purpeseebirthdates and other information are
readily available to corrections staff in other placesithatthe New Jersey Administrative
Code requires prisons to protect inmate personal informalsnConley avershat permitting
publication of this personal information to other prisongotatesvarious New Jersey Statutes
andcertainprovisions of the New Jersey Administrative Code. Mr. Conley thedhag¢s
posting inmate birthdates creates a heightened risk of identity theft atetg@mmates more
likely to be victimized after their birthdays, when other prisoners mayresthey have received
monetary gifts. $ee id. The Amended ©@mplaint like the original Complaintseeksonly
declarative and injunctive refie (Id. pp. 52-53.)

1.  THE PRESENT MOTION AND ANALYSIS
Now, Defendantsagain move forjudgment as a matter of lasn Mr. Conley’sclaims
under Rule 12(c). (ECF No. 76.) They argue MatConley has failed to correct the defects
that led to the dismissal of the original Complantihas admitted that Headsuffered no harm
from the posting of his birthdate. (Letter Br., ECF No. 76-1, at 1-2, 7-8.) The Court has

received no opposition to this motion.

and Unusual Punishment ClausgeeBeenick v. LeFebvr&84 F. App’x 200, 205 (3d Cir.
2017),cert. deniedl38 S. Ct. 427 (2017).



Defendants correctly argue that Mr. Conley has failed to correct the deffbss
previous Complaint. “A motion for judgment on the pleadings based on the defense that the
plaintiff has failed to state a claim is analyzed under the same standards thab apRule
12(b)(6) motion.” Zimmerman v. Corbet873 F.3d 414, 417 (3d Cir. 2017) (quotiRgvell v.
Port Auth of N.Y. & N.J.598 F.3d 128, 134 (3d Cir. 2010prt. denied  S. Ct. ___, 2018
WL 1173874 (June 11, 201&eealsoHoffman v. Nordic Naturals, Inc837 F.3d 272, 279 n.47
(3d Cir. 2016)cert. deniedl37 S. Ct. 2296 (2017Jurbe v. Gov't oW.l., 938 F.2d 427, 428 (3d

Cir. 1991). Thus, in considering suetotions, “courts accept all factual allegationstase,
construe the complaint in the light most favorable to the plaintiff, and determinieeshender
any reasonable reading of the complaint, the plaintiff may be entitled to"rekefwler v.
UPMC Shadyside578 F.3d 203, 210 (3d Cir. 2009) (quothigillips v. Qy. of Allegheny515
F.3d 224, 233 (3d Cir. 2008gee als&Zimmerman873 F.3d at 417-1&evell 598 F.3d at 134;
Turbe 938 F.2d at 428While pro sepleadingsareliberally construedHaines v. Kerner404
U.S. 519, 520 (1972) pto selitigants still must allege sufficient facts in their complaints to
support a claini,Mala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3d Cir. 2013).

The Court previously dismissed Mr. Conley’s due-process claim on the basis thdt he ha
failed to show a liberty or property interest in the non-disclosure of his birthda@&. NB. 71 at
13-14.) While theAmended Complaint contains extensive discussion of the policies and
concerns that Mr. Conleglleges thaDefendants overlooked or ignored when deciding to post
birthdates within the prisoit, still fails to adequately allega protected liberty or property
interest. $eeECF No. 75 11 106—-202.) As the Court noted in its prior Opitilmarty interests

are constitutionally creatediile property inérests arise from independent sources such as state

rules or understandings that confer specific benefi¢&® Perry v. Sindermand08 U.S. 593,



601 (1972)Bd. of Regents of State Colleges v. R&0I8 U.S. 564, 572-78 (1972). “To have a
property inteest in a benefit, a person clearly must have more than an abstract need or desire’
and ‘more than a unilateral expectation of it. He must, instead, have a legtiaiat®f
entitlement to it.”” Town of Castle Rock v. Gonzaléd5 U.S. 748, 756 (2005) (quotiBgl. of
Regents of State Collegel98 U.S. at 564)Here,Mr. Conley doesot allegea liberty interest,

but, instead he appears to allege that the prison’s dmseminationprior to March 2013, of
inmate birthdatesas well as its ongoing protection of other inmate information, pursuant to
certainstatutory protections, conferred a property interest in nondisclosure of birthdates i
general (SeeECF No. 75 11 146-191.) However, Mr. Conley’s theory of his property interest
disregards the fact that his birthdate is, and has been, readily ascertaoralteef Department

of Corrections website and from his criminal records, wkighublic information (SeeECF No.

71 at 10-11 (citingNunez v. Pachman78 F.3d 228, 232 (3d Cir. 2009)).) Indeed, the Court
previously reviewed the statutes and code provisions that Mr. Conley cites, and tlagy mont
protection for disclosure of birthdatesSeeECF No. 71 at 11 & nn. 10 & 11.) Nothing Mr.
Conley has added in his Amended Complaint has changed the Court’s prior decision.

The Court previously dismissed the claim that the posting of Mr. Conley’s birthdate
constituted a failure to protect in violation of the Cruel and Unusual Punishment Qlacesase
the alleged increased kisf identity theftdid not show that Defendants knowingly disregarded a
serious risk to health or safetySdeECF No. 71 at 14 (citingarmer v. Brennan511 U.S. 825,
837 (1994)).) The Court’s analysis remains the same as to Mr. Coddgyaguments
concerning an increased risk of identity theft. In his Amended Complaint, Mr.yConle
additionally asserts that posting of birthdates permits “miscreant inmatedétamaewhen

another prisoner may have received nmanegiftsfor his birthday, thus making that prisoner



more vulnerable to “scams through actual or implied threats of violen8e€ECF No. 75 {1
206-212.) Under this theory, the connection between the posting of birthdates and the risk of
harm to inmates is highly attenuated apgearsntirely speculative. Mr. Conley admits that he
“has not yet been victimized by posting his birthdate,” and he provides no facts suppgueti
claim that inmates are particularly targeted around their birthd®geECF No. 75 11 206—
218.) Accordingly, Mr. Conley’s Amended Complairg dismissed.

Finally, Defendants astor dismissakith prejudice. (ECF No. 76-1 at 8.) While
District Courts generally should permit curative amendsyentomplaint may be dismissed
with prejudice if permitting further amendment would be inequitable or fuieeGrayson v.
Mayview State Hosp293 F.3d 103, 110 (3d Cir. 2008ge also Connelly v. Steel Valley Sch.
Dist., 706 F.3d 209, 217 (3d Cir. 201Bhillips v. Cty. of Allegheny15 F.3d 224, 236 (3d Cir.
2008);Shane v. Fauvef13 F.3d 113, 116 (3d Cir. 2000). The Court previously dismissed Mr.
Conley’s claims because they were not premised on established constifutdeetions, a
defectthat is obviously more difficult to cure than, for example, a failure to plead suifici
involvement of a defendant or a failure to plead resulting harm. Nonetheless, thgaweutr.
Conley an opportunity to replead his claims. While Mr. Conley clearly devotedicagmeffort
in drafting his 55-page Amended Complaint within the 60 days the Court permitted him to do so,
he has come no closer to stating a cognizable €ldhma constitutional protections he seeks to
invoke simply have no basis in tre (SeeECF No. 75; ECF No. 71.) In that regatuk t
Court finds that further amendment would be futi\d:.. Conley’s claims are dismissed with

prejudice. See Graysgr293 F.3d at 110.



V. CONCLUSION
Forthe foregoing reasons, Defendants’ motionjdioigment as a matter of law under
Federal Rule of Civil Procedure 12(c) will be granted and PlainAff'ended @mplaintin this

matterwill be dismissed wittprejudice.

DATED: June 29, 2018 /sl Freda L. Wolfson
FREDA L. WOLFSON
United States District Judge




