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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OF NEW JERSEY

LENOX CORPORATION,
Plaintiff, . Civil Action No. 15-1654 (IAS)(DEA)
v f MEMORANDUM OPINION &
WILLIAM J.ROBEDEE etal., : ORDER
Defendand.

ARPERT, MagistrateJudge.

This mattercomesbeforethe Court on the following motiongt) amotionfor
reconsideratioiy DefendanWilliam J. Robedeg“Robedee”)of this Court’'s February25,
20160rdergrantng Plaintiff’'s applicationseekingthe production of &arddrivefor a
forensicexamination (2) amotionto sealby Plaintiff Lenox Corporatiorf“Plaintiff” or
“Lenox”); and(3) amotionby Lenoxfor leaveto amendthe Complaint. The Courthas
carefullyconsideredhe submissions of thgartiesanddecideshesemattes withoutoral
argumentpursuanto FederalRule ofCivil Procedure 7&ndLocal Civil Rule 78.1.Forthe
reasondelow,themotionfor recorsiderations denied themotionto sealis deniedwithout
prejudice andthe motionto amends granted.

|. Background

In or aboutearly2014, LenoxandNambé,LLC (“Nambé”), enterednto discussions
about thepossibility of Lenax acquiringNambé At thattime, DefendantRobedeeavas
Lenoxs Chief Legal Officer andLouis Scala(*Scala”, togethemwith Robedee;Defendants”)
wasa SenioVice Presidentvho laterbecamea consultanto Lenox. Theclaimsin this

actionariseout ofallegationghat Robedee improperlgpproachedNambéabout the
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possibility of Nambéhiring himandScaladuring thetime that LenoxandNambéwere
engagedn discussions about a possihignsactiorbetweerthem Ultimately, nodeal
between_enoxandNambéwasreachedand bothDefendantsverehiredby Nambé.
Plaintiff claimsthat Defendantsactionsconstitutea breachof their fiduciary duties, éreach
of their duty ofloyalty to Lenox,civil conspiracy, unfaicompetitionandbreachof contract
on thepartof Scala

Sincetheinitial conferencen this matteron June 6, 2015, thmartieshaveengagedn
discovery. Paperdiscoveryhasbeenexchange@ndPlaintiff hastakendepositions of
Defendants.Plaintiff hasalsotakenthe depositions dhreenonpartywitneses.

[I. Analysis

A. Motionfor Reconsideration

OnFebruary25, 2016this Courtgrantedanapplicationby Plaintiff that sought the
production of énharddrive in thepossessionf Robedeén orderto allow Plaintiff to
undertake a forensexaminationof thatdrive. SeeECFNo. 58. Accordingto Plaintiff, the
drive wasprovidedby Lenoxto Robededor usein connectiorwith hisemploymentwith
Lenox,andhardcopiesof documentgrom theharddrive thatwereproducedn discovery
confirmthatthe drivecontainsLenoxs confidential business information. Lenox souight
have the drivexaminedn orderto identify all of Lenox’sinformationon the driveandto
determineaf suchinformationhadbeenexportedelsewherdrom thedrive. Lenox outlined a
protocolfor theforensicexamination(the “Lenox protocol”),which the Courtultimately
adoptedvith minormodifications In opposing Lenox’s originapplication,Robedee
argued amongother thngs,thattheharddrive containsnon-Lenoxmaterias protectedoy the

attorneyelient privilegeandwork product doctrine.



Robedee now movder reconsideratiomf theCourt’sOrder. Robedee contendisat
hehasnointentionof avoidingexaminationof theharddrive. However he objectsto the
Lenox protocohs“unworkableandunjust”’becausét allegedlyfails to protectprivilegedand
non-Lenox documentd.ocal Civil Rule 7.1(i) governs motiorfer reconsideratiomand
requiresthe movingpartyto “set[ ] forth conciselythematteror controlling decisionsvhich
thepartybelievesthe Judgeor MagistrateJudgehasoverlooked[.]” L. Civ. R. 7.1(i). The
burden on the movingartyis quitehigh andreconsideratioms grantedvery sparingly.To
prevailonsucha motion, the movant must demonstmtber:“(1) aninterveningchangean
controllinglaw; (2) theavailability of newevidencepr (3) theneedto correct[a] clearerror
of law or prevenmanifestinjustice.” Lazaridisv. Wehmey591 F.3d 666, 66&d Cir. 2010).

Notably, amotionseekingreconsideratiomaynot beusedby apartyto “restate
argumentshatthe courthasalreadyconsidered.”Lawrencev. Emigrant Mortg. Cq.Civ. No.
11-3569, 2012VL 5199228, *2AD.N.J.,Oct. 18, 2012).Nor maysuchamotion beused‘to
relitigateold matters,or to raiseargument®or presenevidencehat couldhavebeenraised
prior to theentryof judgment.” NL Indus.,Inc. v. Comm.UnionIns. Co, 935F. Supp. 513,
516(D.N.J.1996). In other words;[a] motionfor reconsideration should not provide the
partieswith an opportunityfor asecondbite at the apple.” Tishciov. Bontex|nc., 16
F.Supp.2d 511, 532 (D.N.J.1998)ternalcitationomitted). Further,wherea partymerely
hasadifferenceof opinionwith thecourt’'sdecisiontheissueshould beaisedthroughthe
normalappellateprocessreconsideratiofs not the appropriateehicle. Dublerv.
Hangsterfer's LaboratorieCiv. No. 09-5144, 201R2VL 1332569, *2AD.N.J.,Apr. 17, 2012)

(citing Bowersv. Nat'l CollegiateAthleticAssh, 130F. Supp. 2d 610, 61@.N.J.2001)).



The Court finds Robedeeinotionto belittle morethananattemptto reargue the
issuespreviouslybeforethe Court. Robedesdvancesargumentshatheraisedor could have
raisedpreviously. A motiorfor reconsideratiorasnoted,is not a proceduralehiclefor
partiesto takea“secondbite at the apple.'SeeTischiq 16 F.Supp.2at 533;seealsoUnited
Statesy. Jones 158 F.R.D. 309, 31@D.N.J.1994) (The purpose othe[reconsiderationiule
...1S... to preventpartiesfrom filing asecondmotion,with the hindsight providely the
court'sanalysiscoveringissueghatshould havédeenraisedin thefirst setof motions.”). In
renderingts original decision, the Court did not overloakyfact or misunderstand the
record. As such, Robedeeimotionfor reconsideratiors denied.

B. Motionto Seal

OnMarch 10, 2016Plaintiff electonicallyfiled aletterwith the Courtandhasmoved
to sealan exhibitattache to thatletter. Plaintiff purportsto bringits motion pursuanto the
proceduresetforth in Paragrapt® ofthe AmendedDiscoveryConfidentialityOrder, which
stateghat“[a]ll requestto sealdocumentdiled with the Courtshallcomplywith Local Civil
Rule 5.3.” ECFNo. 46. Plaintiff’'s motion, howeverails to meetthebasicrequirement®f
theRule.

Thereis a presumption adiccesgo judicial records. Seeln re Cendant Corp.260
F.3d 183, 1943d Cir.2001). As such, partyseekingo seala portion of thgudicial record
bearsthe burden oflemonstratinghat “disclosurewill work aclearlydefinedandserious
injury to thepartyseekingdisclosure.Miller v. Ind. Hosp, 16 F.3d 549, 55(3d Cir. 1994).
In this District, motionsto sealare governeddy Local Civil Rule 5.3. Under Rule 5.3a]ny
motionto sealor otherwiseaestrictpublicaccess.. shalldescribga) thenatureof the

materialsor proceedingstissue,(b) thelegitimateprivate or publignterestavhich warrant



therelief sought,c) theclearly definedandseriousinjury thatwouldresultif therelief sought
is notgranted and(d) why alessrestrictivealternativeto therelief soughtis notavailable.”

L. Civ. R. 5.3(c)(2). Plaintiff hassimplyfailed to addres@ny of thesepointsin its motion.
Plaintiff's motionto seal thereforejs denied. Denial of the motion, howevers without
prejudiceto Plaintiff re-filing amotionwithin 30daysthataddressethe requirements of
Local Rule 5.3.

C. Motionto Amend

Plaintiff seekgo amendts Complaintto addnewclaimsandallegationghatit
contendsarebaseduponfactslearnedn thecourseof discoveryto date. As to Robedeethe
proposedAmendedComplaint adds(1) acauseof actionfor conversion andelated factual
allegationsand(2) a causeof actionfor tortiousinterferencewith prospective economic
opportwnity. As to Scalathe proposedmendedComplaint adds tortiousterferenceand
breachof contractclaimscenteredupon:(1) allegationghatthe Scala“‘intentionally and
maliciouslyintervenedand disruptetNambé’sconsideratiorof a possibléransactiorwith
Lenox”, ProposedmendedCompl.at §111;(2) allegationsthat ScalaassistedRobedeén
securingemploymentvith Nambéin violation of aReleaséAgreemengenterednto between
ScalaandLenox;and(3) allegationghat Scalasolicitedtwo Lenox businespartnersand
inducedthemto provideserviceso Nambéin violation of theReleaseéAgreement
Defendantdiave opposeBlaintiff’'s motion,argungthatthe proposedmendmentare
untimely, futile andprejudicial.

Pursuanto FederalRule ofCivil Procedure 15(aja partymayamendts pleadng
only with the opposingarty’s written consent or the courtlsave”and“[tlhe court should

freely give leavewhenjusticesorequires.” Thedecisionto grantleaveto amendrestswithin



the soundliscretionof thetrial court. ZenithRadio Corpyv. HazeltineResearchnc., 401
U.S.321, 330 (1970)In determiningamotionfor leaveto amend courts consider the
following factors:(1) unduedelayon thepart of theparty seekingo amend;(2) badfaith or
dilatory motive behindtheamendment(3) repeatedailure to curedeficiencieshrough
multiple prioramendmentg4) undue prejudicen the opposingparty; and/or(5) futility of
theamendmentSeeGreatWesternMining & Mineral Co.v. Fox RothschildLLP, 615 F.3d
159, 174(3d Cir. 2010) (quoting~omanv. Davis 371U.S.178, 182 (1962))Generally,
undue prejudices the “touchstonefor denialof leaveto amend.Heyl & Pattersonint'l, Inc.
v.F.D. RichHous. of the V.lInc., 663 F.2d 419, 42d Cir. 1981). Undue prejudicexists
whenthe non-movingartyis “unfairly disadvantaged ateprivedof the opportunityo
presenfactsor evidencewhichit would haveofferedhadthe [movingparty] beentimely.”
Id. at 426 (citationomitted). Incidentalprejudiceis not asufficientreasorto denyleaveto
amendyather,anyresultingprejudicemust beruly “undue.”ld.

1. UndueDelay

Defendantsarguethroughoutheir briefsthatLenoximproperlydelayedoringingits
motionto amendthe Complaintstatingthatthe proposedmendmentsould havebeenmade
atanearliertime. However Lena filed its motionwithin the deadlinesetby the Court. See
CaseManagemenOrderat ECFNo. 50 (settingdeadlinefor thefiling of “[a]jny motionto
amendthepleadingor join newparties”). The deadlinefrom the original Schedulin@rder
wasextendedafter Lenox properlyrequeste@ndwasgrantedextensions ofhatdate. As
such the Court findseitherunduedelayin thefiling of themotionnor undue prejudict® the

Defendantbasedupon theiming of the motion.



2. Futility

Defendantsalsoarguethatthe proposedmendedComplaintis futile. An amendment
is futile if it “is frivolous oradvancesclaim or defensehatis legally insufficient onits
face.”Harrison BeverageCo.v. DribeckImp.,Inc., 133 F.R.D. 463, 46@0.N.J.1990)
(internalquotationmarksandcitationsomitted). To evaluatefutility, the Courtuses‘the
samestandardf legalsufficiency” asappliedto amotionto dismissunder Rulel2(b)(6).
Shanev. Fauver 213F.3d113, 1153d Cir. 2000). To determindf apleadingwould survive
a Rulel2(b)(6)motion, the Court mustcceptall factsallegedin the pleading@strueand
drawall reasonabléenferencesn favor of thepartyassertinghem.Lumv. Bank ofAm, 361
F.3d 217, 2233d Cir. 2004).“[D]ismissal is appropriate onlyf, acceptingall of thefacts
allegedin the [pleadingpstrue,thep[arty] hasfailed to plead‘enoughfactsto stateaclaim
to relief thatis plausible onts face[.]” Duranv. Equifirst Corp, Civil Action No. 2:09-cv-
03856, 2010VL 918444, *2(D.N.J.March 12, 2010) (quotin@ell Atl. Corp.v. Twombly
550U.S.544, 570, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007)).stedinctly,theallegedfacts
must besufficientto “allow[ ] the courtto drawthereasonablénferencethatthedefendants
liable for the misconducalleged.”Ashcroftv. Igbal, 556U.S.662, 1295.Ct.1937, 1949, 173
L.Ed.2d 868 (2009)In determiningfutility, the Court considers only th@eadingexhibits
attachedo the pleadingmattersof publicrecord,andundisputedly authentic documerftshe
party’s claimsarebaseduponsame. SeePensiorBenefitGuar. Corp.v. WhiteConsol.
Indus, 998 F.2d 1192, 119@d Cir. 1993).

a. Conversion

Robededirst argueghatPlaintiff's proposedtlaim for conversioris futile.

Conversioris theexerciseof control or dominion over anothepsopertythatis inconsistent



with theowner’srights. LaPlacev. Briere, 404 N.J. Super. 585, 596 (Adpiv. 2009);
Griffith Mortuary, Inc. v. Griffith FuneralHome,Inc., 2015Pa.Dist. & Cnty. DEC LEXIS
351, *13-14 (Commoirleas2015)! Theclaimfor conversiorin the proposedmended
Complaintis basedllegationghatRobedee downloaded thousands of pages of Lenox’s
confidentialinformationto aharddrive, took théharddrive andthe documents enheleft
Lenoxto go work for acompetitorandrefusedo returnthematerias to Lenox. The Court
finds theseallegationssufficientto permitthe amendmentRobedee’sutility argumentssto
this claim focuslargelyon theclaim’s underlyingmerits, e.g, arguingthat Lenox neverasked
for thereturnof theharddrive orfiles uponit. ECFNo. 79at 19. Suchfactbased
argumentshoweveraremoreappopriatefor summaryjudgmentandsimply do not show
thattheclaimis futile under theelevantstandard.

b. Tortiousinterference

Both Robede@ndScalaalsocontendhatthe proposedlaim for tortiousinterference
with prospective economic opportunigfutile. In particular theytakeissuewith thefact
thatLenoxis revising/removingllegationsfrom the original Complaintegardinga key
meetingthattook placebetween_enoxandNambé. In the originalComplaint,Lenox
describechmeetingthattook placeon August5, 2014between_enoxandNambéasfollows:

On August 5, 2014, emeetingwasheldin New York City amongNambé’s

representativeandCamerorandRobededo discuss a possibteansaction.It

wasclear from themeetingthat the discussions would be going nowhere

ECFNo. 1 at 35(emphasisupplied). Laterin theComplaint,Lenox refersto this same

meetingasa“deadendmeeting.” Id. at 1 39. However,in the proposedmended

I While Defendantsite Pennsylvanidaw, Plaintiff contendshat New Jerseylaw mayapplyto atleastsomeof
its claims. Giventhatthereappearsotbe aconflict of thoselawsapplicableto this motion,the Courtneednot
resolvethe questionat this juncture.



Complaint,Lenoxremovesdts contentionghat “discussionsveregoing nowhere’andthe
description of theneetingas“deadend,”andaddsallegationghat Nambéwasstill
consideringenteringinto atransactiorwith Lenoxafterthe August5, 2014meeting For
example the proposedmendedComplaintallegesthatNambés representativetatedat the
August 3" meetingthatthe ownersf Nambéweremeetingon August21, 20140 discuss a
potentialtransactiorwith LenoxandthatRobedeeandaNambéboardmembercontinuedo
exchangemailsabout a possiblgansactiorafterthe August ¥ meeting. Proposed
AmendedCompl.at 144-45. Defendantsarguethattheseamendmentgmproperlyshift the
timing of eventsandtransformthe underlying prmiseof Lenox’sclaims. Scalaalsoargues
thatthe doctrine ojudicial estoppepreventd_enoxfrom taking“irreconcilablyinconsistent”
positionsin this litigation.

In response, Lenostateghatit merelyseekdo correctits erroneous understanding of
thefactssurrounding the August™meetingbaseduponwhatwaslearnedthroughdiscovery.
Indeed theallegationsn the original Complaint about discussidgsing nowhere”andthe
description of theneetingasbeinga“deadend” arenot thehardandfastfactualassertions
thatDefendantxharacterizéhemto be. Rathertheydescribeanimpressiorthat Lenoxhad
of themeetingbasedon thefactsknownto it atthetime. It is entirely possiblethatan
impressiorcanchangevhennewfactsarelearned andthe Court finds ndasisto conclude
thatthenewallegationsare putforth in badfaith or otherwise should not lpeermitted

Furthernore, Scala’sargumentshatthe doctrine ojudicial estoppebppliesherehave
no merit. “Judicial estoppels anextraordinaryremedyandshould beappliedonly in acase
wheretherehasbeenanaffrontto the Court'sntegrity.” Astrazenec&P v. Breath Ltd., No.

08-1512, 2014VL 5093516at*1 (D.N.J.Oct. 10, 2014).Judicialestoppebppliesonly if:



(1) thepartyto beestoppeds assertinga positionthatis irreconcilably

inconsistentvith one he or shassertedn a priorproceeding(2) the paty

changecdhis orher positionin badfaith, i.e., in a culpablenannerthreatening

to thecourt’sauthority orintegrity; and(3) the use ojudicial estoppels

tailoredto addressheaffrontto thecourt’'s authority orintegrity.
MontroseMed. Grp. Participating Sav.Planv. Bulger, 243 F.3d 773, 777-7@d Cir. 2001).
Evenif theallegationgn the proposedmendedComplaintare“irreconcilablyinconsistent”
with thosein the originalComplaint,Defendantargumentdall far shortof establishinghat
the othertwo elementdhavebeenmet.

c. Breachof Releasé\greement

ScalaargueghatLenox should not bpermittedto amendthe Complainto add
allegationghatScalabreachedis Releasédgreemenby soliciting DefendantRobededo
work for Nambébecauseuchallegationsarefutile. Specifically,LenoxallegeshatScala
breachedis ReleaseéAgreemenby “actively assist[ing]Robedeen securingemploymentt
acompetitor: ProposedAmendedCompl.at § 86. As setforth in the Proposedmended
Complaint,ScalaallegedlyassistedRobededvy co-authoring business plaasdagreeingo
be partof ateam,which wasallegedythe onlyway thatNambéwould hire Robedee.The
ProposedAmendedComplaintalsoallegesthat Scalabreachedhe Agreementvhenhe
“solicited’ Michael Altomari andStefandVelani, two “businesgartners’of Lenoxand
inducedthemto beginprovidingservicego Nambé. Scalacontendsuchclaimsarefutile
becausaone of the conduetlegedamauntsto “solicitation” under theReleaseAgreement.
The Court, howeverfinds that Scala’sargumentsyhich centeron issuef contract
interpretationwould bemoreappropriatat alaterstagein this litigation.

By enteringin theReleaseAgreemenwith Lenox,Scalaagreedhatfor aperiodof 2

yeass from thedateof histerminationhe would notdirectly orindirectly ... solicit or

10



endeavoto enticeawayfrom [Lenox] ... or otherwisenateriallyinterferewith the business
relationshipof [Lenox] with anyperson...whois ... (i) employedby, associateavith, or a
consultanto [Lenox], or(ii) acustomeror clientof, ... supplier to, or othgpartyhaving
materialbusinesselationswith [Lenox]. ReleaseAgreement8 9atECFNo. 78-1. The
Agreementlarifies thatactivitiesprohibitedby this sectioninclude“encouragingemployees
of [Lenox] to consult or bemployedoy competitors ..and"assistingany other person ..in
their effortsto engagen anyof theactivitiesprohibitedby this [section].” Id. The
Agreemenfurther providesthat Scalawould “conducthimself] in amannerthatwasnot
detrimentako theinterestof [Lenox]” andwould “not ...intentionallydo anythingthat
damagegLenox], its servicesjts reputationjts financial statusor its business relationships.”
Id. at § 10. Thelanguagehereis broad. Moreover,the Court musteadall factualallegations
in alight most favorableo thePlaintiff. As such, the Court findhatPlaintiff hassetforth
sufficientfactualmatterin the proposedmendedComplaintto permittheamendmentthe
Court does ndtind thatthe proposedlaim for breachof contractto befutile.
3. Prejudice

As Lenox points outDefendantsepeatedlynvoke theword “prejudicial” throughout
their briefs though theyoffer little in theway of anyevidenceof undue prejudice.
Defendantzomplain for example of theallegedburden of additional discovetlgatwill be
requiredby thenewallegations.However the additional discoveryhatwill berequiredby
theamendmentss incidentalandappeardo berelativelylimited in nature. Further,when
Plaintiff filed its motionseekingeaveto amend thepartiesappearedo befar from
completingdiscoveryandat leasttwo months of the discoveeriodremained.“Generally,

courts have not foundanfair prejudicewhena party moveso amendwhile discoveryis still

11



open.” Luppinov. MercedesBenzUSA,LLC, No. 09-CV-5582, 2014VNL 4474004 at *4
(D.N.J.Sept.4, 204). The Courtheresimilarly findsthatpermittingLenoxto amenadwill
notresultin unfair prejudiceto Defendants.

[11. Conclusion and Order

The Court havingconsideredhe paperssubmittedpursuanto FederalRule ofCivil
Procedure 7&ndLocal Civil Rule 78.1andfor thereasonsetforth above;

IT IS onthis 25" day ofMay, 2016,

ORDERED that Robedee’'motion[ECF No. 62] for reconsideratiors DENIED; and
it is further

ORDERED thatPlaintiff's motionto seal[ECF No. 67]is DENIED; andit is further

ORDERED thatthatECFNo. 66 shallremainunder temporargealpending thdiling
of anewmotionto seal,which Plaintiff is to file nolaterthan30daysfrom thedateof this
Order,andwhich shouldmeettherequirement®f Local Civil Rule 5.3;andit is further

ORDERED thatPlaintiff's motion[ECF No. 68] for leaveto file anamended
complaintis GRANTED; andit is further

ORDERED thatPlaintiff is to file its AmendedComplaint ndaterthan5 daysfrom
thedateof this Order.

s/ Douglask. Arpert
DOUGLASE. ARPERT,U.S.M.J.
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