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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ANGELA FIORENTING,
Civil Action No. 15-02065FLW)(LHG)
Plaintiff,
OPINION
V.

BRICKLAYERS & ALLIED :
CRAFTWORKERS LOCAL 4 PENSION :
PLAN AND THE BOARD OF :
TRUSTEESOF THE BRICKLAYERS &
ALLIED CRAFTWORKERS LOCA_ 4
PENSION PLAN,

Defendants.

Hon. Freda L. Wolfson, U.S.D.J.:

Presently before the Court are the parties’ emetions for summary judgment on
Plaintiff Angela Fiorentino’slaims of entitlement to pension benefits unzietJ.S.C. 8§
1132(a)(1)(B)andfor breach of fiduciary duty by an ERISA plan administrator pursuant to 29
U.S.C. § 1104(a)(1pefendantsthe Bricklayers & Allied Craftworker§BAC”) Local 4
Pension Plan (the “Pension Plan”) and the Board of Trustees of the Bricklapdired
Craftworkers Local 4 Pension Plan (the “TrusteesQuei) thatthe application of § 302 of the
Taft Hartley Act codified at 29 U.S.C. 88 186(&)}, rendes Plaintiff legally incapable of
having been a plan participant and would render illegal any payment of pension benefits t
Plaintiff by Defendants, and iih the alternativethatthe statute of limitations for Plaintiff's
ERISA claimshas run. Plaintiff cross moves for summary judgment on the merits baked on

interpretation of théenefitseligibility criteria set forthin the Pension|Bn's Plan Document.
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For the reasns that followthe Court finds that Plaintiff's claims are time barred by the

applicable statutes of limitations, and therefore Defendants’ mist@GRANTED.

|. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

A. Establishment of the Local 4 Pension Plan

DefendanBricklayers & Allied Craftworkerd.ocal 4 Pension Plan was established on
April 14, 1959, through the execution of an Agreement and Declaration of Trust (the “Trust
Agreement”) by the Bergen County Conference of Bricklayers, Masons aneréigst
International Union (“the Union”) and the Master Builders Association of Bergen Cauodty
Home Builders Association of Northern New Jersmyfléctively, “the Collective Bargaining
Employers”). [Defendants’ Statemeoit Undisputed Material Fact (“Defendants{y1-2]. The
Trust Agreemenitself wasexecuted pursuant topseexisting collective bargaining agreement
between the Union and ti@ollective Bargainindemployers, effective May 1, 1959, which
requiredthatpaymente made by the collective bargainingmoyers for the purpose of

providing a pension prograr.

The Trust Agreement establishes the Pension Plandyrsonstituting théefendant
TrusteedMay 1, 1959 Agreement and Declaration of Trést, I1(2)], andthenempowering the
Trusteedo establish and maintain a pension plan for the benefit of designated emphbyates.
Art. 11(4)(2). The Trustees duly exercised their authority under the Trust Agreement tashstabl
the Local 4 Pension Plan, governed by the Plan Document. The PBtesias a multiemployer
plan as defined by Section 3(37) of ERISA. [Defendants’ Yl4g. parties agree that thexms of

the Pension Plan, including employee eligibility criteria in order to be entitleehifits, are set



forth inthe BAC Local No. 4Pension Plan Document, effective January 1, 2003 (the “Plan

Document”)! [Plaintiff's Statemenof Undisputed Material Facts (“Plaintiff's){ 1420].
B. Establishment of the Health Fund

Separately, in or around 1995, all of the local BAC union health funds in the State of
New Jersey were consolidated into an entity now known as the New Jersey B&wid&ta
Health Fund (the “Health Fund”). Mercadaiite 94:11-21. The Health Fund was established
pursuant tanagreement not provided to the Court, whicheagentit is undisputed among the
parties is separate and distinct from the Trust Agreement establishirRetmgion Plan and the

TrusteesTheHealth Fund is not a signatory to theust Agreement of th®ension Plan.

Gary Mercadante was hired to administer the Hdaltid in June of 1996. Between June
1996 and June 8, 208aVir. Mercadante performed administrativadtions for the Health

Fund.Mercadante Tr. 104; Mercadante Certification 8} 7
C. Plaintiff's Employment by the Health Fund

In 1997, Gerald DellaSalla was the administrativenager of the Pension Fund.
[Plaintiff's § 25]. At some point in 1997, Mr. DellaSalla advised Plaintiff that there was a job

opening at the Health Funidl. At the time he inbrmed her of the position, Mr. DellaSalla

1 Although the parties in their motions make some arguments interpreting the eligitiditiac
set forth in the Plan Document and the related Summary Plan Description, it ihateas a
matter of law, the first dispute before the Court is whetreectheria set forth in these
documents apply to a claimant in Plaintiff's position. Accordingly, the pardigee” that the
Plan Document sets forth eligibility criteria, not that these criteria should bedappkaintiff.

2 Plaintiff contends that Mr. Mercadante assumed responsibility for admimgstee Annuity
Fund and the International Pension Fund in or around 2000, [Plaintiff's § 27], but for the
purposes of this motion it is only important for the Court to note that it is undisputed thatdy
8, 2006 at the latest, Mr. Mercadante had responsibilities as fund administrat@Hension
Plan



indicated to Plaintiff that if she were to obtain the position, she would be alloweditippaet
in the Pension Plan, the Bricklayers & Allied Craftworkers Local 4 Annuityd“Annuity
Fund), and theBricklayers & Allied Craftworkerdnternational Pension Fur{tinternational

Fund”). [Plaintiff's 1 28].

In or around 1997, Plaintifipplied andwas interviewedy Mr. Mercadantdor an open
position at the Health FunfPlaintiff’s § 29]. 1t is undisputed that, as a result of the interview,
Plaintiff was hired by the Health Funid or around 199%p act as a clerical office worked. at
1 31.What else transpired during Plaintifitsitial job interview between Mr. Mercadante and
the Raintiff is a matter of dispute between the parties thid cannot be relied upon by the
Court in considering the present motions. Plaintiff contends that Mr. Mercadantenazhr.
DellaSalla’s representation that, as an employee of the Health Fendpald participate in the
Pension Plan, the Annuity Fund, and the International Hdndt § 30 Mr. Mercadante
contends that he informed Plaintiff at the interview that the base compensatiogepackaded
participation in the Annuity Fund only, biltat he and Plaintiff then negotiated to have Plaintiff
participate in both the Annuity Rd and the Internation&und, but not the Pension Plan.

Mercadante Tr. 1557.

In or around 1998, Plaintiff had a “first year review” meeting with Mr. Merotelat
which Mr. Mercadante informed Plaintiff that she would not be able to participdte Peinsion

Plan. Plaintiff's § 33.

At that 1998 meeting, based on her recollection of the promises made to her by Mr.
DellaSalla and Mr. Mercadante at the time of higng in 1997, Plaintiff believed that she was
entitled to participation in all three benefit funds, aaxtordingly complained to Mr.

Mercadante that she was entitled to participate in the Pensiord?lany 33 What exactly Mr.
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Mercadante said iresponse is disputed, but the parties ag¢inat Mr. Mercadante informed

Plaintiff that she would not be able to participate in the Pension |Blat.| 33

There are numerous factual disputes concerning Plaintiff's participatibe iAnnuity
Fund and the International Fund that are not germane to the present rantiadhsrefore will
only be briefly noted as follows. Plaintiff contends that at the 18@&8 year review’meeting
Mr. Mercadante also told her she would not be able to participate in the Annuity Fund and the
International Fund and that these benefits were only secured later aftéffBlappeals for
assistance to Mr. DellaSalla abthda Meudt,the office manageof the Health Fund. Fiorentino
Tr. 16:1-12 Defendand contendhat Mr. Mecadante negotiated with Plaintiff at the initial 1997
job interviewmeetingfor Plaintiff's participation inboth of these benefit fundslercadante Tr.
155-56. For the purpose of these motions, the Court need only observe thatitineder
Plaintiff's or Defendants’ accounts, Plaintiff was enrolled as a panitipahe Annuity Fund
and the International Fund and contributions were being made by the Health Fund to tie Annui
Fund and the International Fund on her beagthe latesby sometimeat oraround her second

annual review in 1999Maintiff's 1 4344).

Plaintiff was employed by the Health Fund from sometime in 1997 until her retirégmen
June 2014. During #t time, it is undisputed thatdmtiff was a “nonbargainng” or non-union
employeeld. at § 2 During the period of her employment, Plaintiff did not pay dues to a union

and was never issued a union book. [Defendants].q 10

During her employment after 199@Iaintiff received annual statements confirmiineg
Health Fund’s contributions to the Annuity Fund and the International Fund on her behalf.

[DefendantsY 19]. Plaintiff did not receivestatementsoncerning the Pension Pldd.



D. Remittance Forms Submitted for Other Health Fund Employees

Currently theHealth Funchasapproximatelysix employees.Rlaintiff's 12 and
Defendants’ Objections to § [L2t appears that during the period of Plaintiff’'s employment there
were approximately the same number of employees of the Health Fund at &rgejevarying
slightly based on individual hiring and departures. The Health Fund contributed to the Pension
Plan on behalf ofhreeof theseemployeesfund administrator Gary Mercadanigffice manager
Linda Meudt, anaffice manager iftraining Oretta St. Ives.[Plaintiff's 17 4647]. In addition
to Plaintiff, the Health Fund did not contribute to the Pension Plan on behalf of at least one other

employee, Maria Delores Lopez, who was hired at some point in 2010. [Plaintiff's | 61]

The Health Fund remitted its contributions to the Pension Plan on behalf of Mr.
Mercadante, Ms. Meudt, and Ms. St. Ivessng the ame employer remittance repéstm that
contractors use when making contributions on behalf of employees covered by theashtract
collective bargaining agreements with the UniéHtaintiff's § 73]. The employer remittance

report in use from at lea$®98 through mid-2006 included the following language:

By forwarding payment, Employer acknowledges obligations to pay fringefiteeunder
collective bargaining agreement covering the listed employees and accepissthe T
Agreement governing said Fundraind is filing all of its data with the IRS.

[Plaintiff's  75]. From July 2011 onward, the employer remittance reportsneeised and

included the following language:

3 The parties agree that although Ms. St. Ives was hired to train for and then take oot of

Ms. Meudt as office manager, Mst. lvesleft the Health Fund prior to Ms. Meudt’s retirement
and was never elevated to the title of office managénough the Health Fund made
contributions on behalf of Ms. Meudt and Ms. St. Ives to the Pension Plan, neither wasl enrolle
as a participant in thinternational Fund in which Plaintiff participated. The Health Fund thus
did not make any contributions on behalf of Ms. Meudt or Mdv8s. to the International Fund.
[Plaintiff's 1160, 63, 64



| certify that the information contained in this report is true and corredhamnthe below
listed employees represent all of the employees employed under the terms of a
Agreement between the employer and BAC Local 4 and as provided for in thellgplic
Fringe Benefit Trust Agreements.
The Health Fund submitted remittance reports including the quoted languageliof the
three employees during the periods of their employmenifoMercadantdor some period
betweenl996 until June 2006; for Ms. Meudt for some period between 1997 and 2013; and for
Ms. Ivesfor some periodetween 2007 and 201®laintiff’s 11 4748]. It is undisputed that no
remittance forms were ever submitted to the PenBlan on behalf of Plaintiff and that no

contributions were ever made by the Health Fund to the Pension Plan on behalf df. Plainti

[Defendants’ § 16].

E. Mr. Mercadante Becomes a Fiduciary of the Beneficiaries of the Pension Plan

Under the Trust Agreement, the Trustees are responsible for administeritengien
Plan and serve as its administrator and plan sponsor, as defined in sections 3(16)(A) and
3(16)(B) of ERISA, 29 USC 1002(16)(A) and 1002(16)(B). [Plaintiffs]. The Tustees,
however,are permitted under tHélan Documento delegate their responsibilifgr the dayto-

day administration of thelan Plan Documentrt. XI(1).

On June 8, 2006, the Trustees appoindedMercadante, who was already the
administrator oftte Health Fund, to be ti@ind Administrator of the Pension Plan as well.
Mercadante Tr. 104; Mercadante Certification Y9} The parties agree that Mr. Mercadante was

a fiduciary ofthe Pension Plan from June 8, 2086the latest.

F. Plaintiff's Request for a Benefits Application

In June 2014, Plaintiff retired from the Health Fund. [Plaint§f&)]. On July 30, 2014,

Plaintiff, through counsel, requested an application for benefits from the Pension Plan.
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[Plaintiff's 1 81]. On August 18, 2014, Mr. Mercadante, on behalf of the Pension Plan, in his

capacity as fund administrat@ent Plaintiff a letter whictread

In accordance with your request, enclosed is an application form for thé4 8nnuity
Fund. Mrs. Fiorentino is not a participant of the Local 4 Pension Plan.

[Plaintiff's { 82]. No application for benefits from the Pension Plan was provided to Plaintiff.

G. Initiation of the Present Suit.

Plaintiff filed a two count complaint on March 23, 2015, naming the Pension Plan and the
Trustees as defendants alldkging entitlement to benefits pursuant to 29 USC 1132(a)(1)(B)
[Count I] and breach of fiduciary duty pursuant to 29 USC 1104(a)(1) [Count Il]. Plandff

defendants filed the present crosstions for summary judgment on February 8, 2016.

In her motion, Plaintiff asserts that under the eligibility criteria set fortheriPtan
Document, she is a participant in the Pension Plan able to sue under the aforemeRtiSaed E
provisions and seelkesdeclaration of her entitlement to benefits on the merits. In their motion,
Defendants present two alternative bases for judgment against Pl&insiff Defendants argue
that because there is no written agreement between Plaintiff's former empldlie Health
Fund — and the Defendant Pension Plan, pursuant to 8 302 of the Taft Hartley Act, (i) there can
be no legal trust administered by Defenddot$laintiff's benefit, (ii) Paintiff is not and could
not have been a legal “participant” in the Pension Plan within the meaning of 88 1132 and 1104,
and, therefore, (iii) Plaintiff's claims for entitlement to benefits ambin of fiduciary duty
must be denied. Second, Defendants argue, in the alternative, that eveniif Riziata
participant in thd?ension Plan within the meaning of 88 1132 and 1104, her causes of action

under those provisions would be barred by the applicable stafuiestations.



Il. STANDARD OF REVIEW

A moving party is entitled to judgment as a matter of law where there is no gemsui@e is
as to any material fackeeFed R. Civ. P. 56(cCelotex Corp. v. Catret477 U.S. 317, 323
(1986));Brooks v. Kyler204 F.3d 102, 105 n. 5 (3d Cir. 2000) (citing FED R. CIV. P. 56(c)).
The burden of demonstrating the absence of a genuine issue of material§act faé moving
party.See Taylor v. Phoenixville Sch. Didi84 F.3d 296, 305 (3d Cir. 1999). “Put another way,
it is inappropriate to grant summandgment in favor of a moving party who bears the burden
of proof at trial unless a reasonable juror would be compelled to find its way ontdhedaded
to rule in its favor on the lawEl v. Se. Pennsylvania Transp. Auth. (SERBAY F.3d 232, 238
(3d Cir. 2007). Once the moving party has satisfied this initial burden, the opposing party must
identify “specific facts which demonstrate that there exists a genuine @suilf” Orson, Inc.

v. Miramax Film Corp.,19 F.3d 1358, 1366 (3d Cir. 1996).

Not every issue of fact will be sufficient to defeat a motion for summary judgmsmesis
of fact are genuine “if the evidence is such that a reasonable jury could retudicafeeithe
nonmoving party.’Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). Further, the
nonmoving party cannot rest upon mere allegations; he must present actual evideocsates
a genuine issue of material faBeeFED R. CIV. P. 56(e)Anderson477 U.S. at 249. In
conducting a review of the facts, the non-nmgvparty is entitled to all reasonable inferences and
the record is construed in the light most favorable to that ety Pollock v. Am. Tel. & Tel.
Long Lines,794 F.2d 860, 864 (3d Cir.1986). Accordingly, it is not the ceudie to make
findings of fact, but to analyze the facts presented and determine if a tdaganacould return
a verdict for the nonmoving partgee Brooks204 F.3d at 105 n. 5 (citingnderson477 U.S. at

249).



[Il. ANALYSIS

Thefundamental dispe between the parties in their cross motions is whether Plaintiff is
a “participant” in the Pension Plan for purposes of ERISA. This dispute is potedisgtsitive
for two reasons. Firstlynder the terms of the applicable statuite®rder to have standing to
bring her claims for entitlement to benefits under 29 U.S.C. § 1132 and for breach ofyiducia
duty under 29 U.S.C. § 1104iaitiff must qualify as a “participaitn the Pension Plaf.
Secondly, Defendastcontendhatthe denial oPlaintiff's statusas a “participantby the
Pension Plan’s fund administratdir. Mercadantein 2006, and, indeed, every year thereafter,
started the running of the statute of limitations for both of Plaintiff's clawhsch statute would

have rurbeforethe filing of the @mplaint in 2015.

4 Although the parties have not explicitly argued tharticipant” issue as a question of standing,
“federal courts have an independent obligation to ensure that they do not excesuptnef their
jurisdiction, and therefore they must raise and decide jurisdictional questiotitetpatties either
overlook or elect not to press.Edmonson v. Lincoln Nat. Life Ins. C@25 F.3d 406, 414 (3d
Cir. 2013)(quotingHenderson ex rel. Henderson v. Shinses®, U.S. 428, 434 (2011)). “To bring

a civil action under ERISA, a plaintiff must have constitutional, prudential, and statutor
standing.”Leuthner v. Blue Cross & Blue Shield of Ne. Pennsylyatid F.3d 120, 125 (3d Cir.
2006). In this case¢here isno jurisdictional issue of Article 1ll, or constitutional, standing. “[T]he
irreducible constitutional minimum of standing contains three elements.’ Firstiaih#fpmust
suffer an injuryin-fact that is concrete and particularized and actual or iemiras opposed to
conjectural or hypothetical. Second, ‘there must be a causal connection betweamytanthihe
conduct complained efthe injury has to be fairly ... trace[able] to the challenged action of the
defendant, and not ... th[e] result [dffe independent action of some third party not before the
court.” ‘Third, it must be likely, as opposed to merely speculative, that the imjlifye redressed

by a favorable decision.Edmonson725 F.3dat 415(alterations in original) (quotingujan, 504

U.S. at 560). The Defendant Trustees’ denial of Plaintiff's participant stawlsaekin ineligibility

for pension benefits, which, if wrongful, would give rise to an injarjact; and a favorable
decision by this Court would likely lead to an award of benefits under ERISA riedydke
alleged injury. Moreover, the Third Circuit has held that “the language of [ERISA] 8)BD2(a
[codified at 29 U.S.C. § 1132(a)(1)] sets forth the standing requirements to bring swtioa~

both prudential and statutory standinigeuthner 454 F.3d at 125. As thesuthnercourt observed
that the “participant” analysis under ERISA required for statutory standingffisient for
prudential standing also, the only standing question before this Coustiaitsitoy one.

10



On the undisputed factuadcord beforehe Courfl cannot resolve as a matter of law the
guestion of Plaintiff's statutory standing to sue as an ERISA Plan “meamici Statutory
standing under ERISA, however, is non-jurisdictional, and this Court therefore procéieels t
guestion of whether, assuming Plaintiff's participant status, her ER&#care nevertheless
time barred by the applicable statutes of limitations. This Court finds thatifPkclaims are

so time barre@nd thereforgrants Defendants’ motion for summary judgment.

A. Plaintiff's Statutory Standing as a Plan “Participant”

Plaintiff raises two ERISA claims in her Complaint: § 1132 entitlement to benefits in

Count | and 8§ 1104 breach of fiduciary duty in Count Il. In relevant dri,32reads:

A civil action may be brought (1) by a participantor beneficiary- . . . (B) to recover
benefits due to him under the terms of his plan, to enforce his rights under the terms of
the plan, or to clarify his rights to future benefits under the terms of the plan.

29 U.S.C § 1132(a)(1)(B) (emphasis added).

The relevant portion @& 1104 states:

Subject to sections 1103(c) and (d), 1342, and 1344 of this title, a fiduciary shall
discharge his duties with respect to a plan satetire interest of the participangnd
beneficiaries and. . . in accordance with the documents and instruments governing the
plan insofar as such documents and instruments are consistent with the provisians of thi
subchapter and subchapter Il of this chapter.

29 U.S.C. § 1104(a)(1)(D) (emphasis added). Accordimglly a participant or a beneficiary
may bing an action under either ERISA provision. Plaintiff does not contend sheeiseficiary

of the Pension Plan, and therefore can only bring her claims as a Plan participant

Under ERISA® [t]he term ‘participant’ [in both 8§ 1132 and § 1104] means any eyep!
or former employee of an employer, . . . who is or may become eligible teeeckenefit of

any type from an employee benefit plan which covers employees of such emplogmnbers

11



of such organization . . ..” 29 U.S.C. § 1002(7). “Applying this definition, the Supreme Court
has held that the term covers a former employee with a colorable claim for ‘begfis.”
Graden v. Conexant Sys. In496 F.3d 291, 296 (3d Cir. 20Q(guotingFirestone Tire &

Rubber Co. v. Bruch89 U.S. 101, 118 (1989%ee also Firestond89 U.S. at 117 (“Congress
did not say that all ‘claimants’ could receive information about benefit plans. Tthatay
‘participant’ is any person who claims to be one begs the question of who is @ppattiand
renders the definition set forth in § 1002(7) superfluouMiljer v. Rite Aid Corp.334 F.3d

335, 342 (3d Cir. 2003) (“But 8 1002(7) does not define a former employee who ‘might have’

become eligible for benefits as a participant under ER)SA.

“The question of whether a plaintiff is a ‘participant,” and thereby has statalbring
[an ERISA] claim, is most often addressed after the filing of motions to dismiss surhmary
judgment.”Miller v. Rite Aid 334 F.3d at 343. At the pleading stage, the Third Circuit has
“interpreted the colorable claim requirement as a lower burden of persuasiahtvang
likelihood of success on the merite&uthner 454 F.3d at 124c{ting Daniels v. Thomas &
Betts Corp.263 F.3d 66, 78-79 (3d Cir. 2001)). However, “[s]tanding is ‘not [a] mere pleading
requirement([,] but rather an indispensable part of the plaintiff's case, escarel[of which]
must be supported in the same way as any other matter on which the plaintiff béarsi¢meof
proof,i.e., with the manner and degree of evidence required at the successive stages of the
litigation.” Miller v. Rite Aid 334 F.3dat 343 (quotind-ujan v. Defenders of Wildlif&04 U.S.
555, 561 (1992)). “The party invoking federal jurisdiction bears the burden of establistseg t
elements ... [a]nd at the final stage, those facts (if controverted) must be ‘sd@u@teiately

by the evidence adduced at trialld.

12



In Miller v. Rite Aid the district court entered judgment for defendant once it had
determinedatfter trial that plaintiff was not an ERISA participant and therefhad no standing
to sue. On appeal, the Third Circuit vacated and remanded on the basis that thealistrict
should have dismissed plaintiff's claim rather than enteudgment for defendant because the
absence of statutory standing left the district court without jurisdiction to heeagkelLest this
Court’s reliance oMiller v. Rite Aidcreate any confusion, the Third Circuit has clarified
statutory standing jurispdence sinc#liller v. Rite Aid and it is now clear that statutory
standing is a substantive rather than jurisdictional element of plaintiffia.clainlike Article 111
standing, statutory standing is inherently non-jurisdictional, and . . . challengst¢ald be
brought by way of a 12(b)(6) motion, a summary judgment motion, or arguments on the-merits
not by way of a 12(b)(1) motionWallach v. Eaton CorpNo. 15-3320, 2016 WL 4791849, at
*3 n.9 (3d Cir. Sept. 14, 201683ee alsd.eyse v. Bank cAm. Nat. Ass'n804 F.3d 316, 320 (3d
Cir. 2015) (“Unlike Article 11l standing, statutory standing is not jurisdicél. Statutory
standing goes to whether Congress has accorded a particular plaimightit® sue under a
statute, but it does not litnihe power of the court to adjudicate the cageiting Lexmark Int'l,
Inc. v. Static Control Components, Ine— U.S. ——, 134 S.Ct. 1377, 1388 & n. 4, 188

L.Ed.2d 392 (2014)).

Accordingly, for the purposes of Plaintiff's summary judgment motion, the buadlen f
upon Plaintiff toproveher status as an ERISA participant in the Pension Plan based upon the
undisputed facts; it is not enough at this stage for Plaintiff merely to claimipantistatus or
show that her claim of status is non-frivoloh&ller v. Rite Aid 334 F.3d at 348The
‘colorable’ language . . . is not part of a genéegal test for meeting the definition of

‘participant,’ but is reflective of the minimal evidentiary production demandedptdintiff to
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avoid summary judgment.”). (citing Firestone, 489 U.S. at 118 (“Once [plaintiff’'s] purported
claim was brought to trial, it was no longer simply a question of whether [plhottiffd make
out a non-frivolous ofcolorable claim to vested benefits.”(emphasis added)j. (citing
Lujan,504 U.S. at 561) (“[Plaintiff] had to prove ‘by the evidence adduced at trial’ that he
actually met the definition of participart, as the Court finds here, Plaintiff cannot meet her
burden, the issue may propegy to trial on the merits.”))Conversely, for Defendants prevail
on their motion for summary judgment, they must demonstrate that the application aftthe T

Hartley Act prevents Plaintiff from raising a colorable claim.

1. Defendans’ Motion Under § 302 of theTaft Hartley Act

Defendantsstatutory standing argument rests entirely upon the interpretation of § 302 of

the Taft Hartley Actcodified at 28 U.S.C. 8186. Section 302 provides in relevant part:

(a) Payment or lending, etc., of money by employer or agent to employees,
representatives, or labor organizations

It shall be unlawful for any employer or association of employers . . . to pay, fend, o
deliver, or agree to pay, lend, or deliver, any money or other thing of value—

(1) to any repreentative of any of his employees who are employed in an industry
affecting commerce; . . .

(b) Request, demand, etc., for money or other thing of value

(2) It shall be unlawful for any person to request, demand, receive, or accept, or agree

to receive olaccept, any payment, loan, or delivery of any money or other thing of
value prohibited by subsection (a) of this sectian.

(c) Exceptions

The provisions of this section shall not be applicable . . .

(5) with respect to money or other thing of value paid to a trust fund established by

such representative, for the sole and exclusive benefit of the employees of such
employer, and their families and dependents (or of such employees, families, and
dependents jointly with the employees of other employesmg similar payments,
and their families and dependen®jovided,That

14



(A) such payments are held in trust for the purpose of paying, either from
principal or income or both, for the benefit of employees, their families and
dependents, for medical or hospital care, pensions on retirement or death of
employees, compensatiorr fajuries or illness resulting from occupational

activity or insurance to provide any of the foregoing, or unemployment benefits or
life insurance, disability and sickness insurance, or accident insurance;

(B) the detailed basis on which such payments are to be madeis specified in a

written agreement with the employer, and employees and employers are equally
represented in the administration of such fund, together with such neutral persons
as the representatives of the employers and the representétvegloyees may

agree upon . . ., and shall also contain provisions for an annual audit of the trust
fund, a statement of the results of which shall be available for inspection by

interested persons at the principal office of the trust fund and at swiptabes
as may be designated in such written agreement; and

(C) such payments as are intended to be used for the purpose of providing
pensions or annuities for employees are made to a separate trust which provides
that the funds held therein cannot be used for any purpose other than paying such
pensions or annuities;

29 U.S.C. § 186(ae) (emphasis added). In short, the statute operates in two steps. First,
subsections (a) and (b) create a blanket ban on certain conduct by specified aotety,that
employers may not make payments to the representatives of their employeagpboyee
representatives may not accept payments from employers. Secaosetteub(c) creates various
exceptions to the blanket bans established in (a) and (b), allowing pEyinten employers to

employee representatives in certain circumstances.

The trustees of union benefit funds, like the defend@amsteesn this case, qualify as
employee representatives for the purposeé&sd@302(a) and (bAccordingly, Defendantare
barred from accepting payments from any employers who fall within the puo¥ithe statute
unless one of the exceptions of subsection (c) applies. The exception that governsremploy

contributions to pension benefit trusts is § 302(c)(5).

Defendarng contendhatalthough the Health Fund is constituted as a union benefit trust,

in relation to Plaintiff, it operated merely as an emplofecordingly, Defendarstarguehat as

15



an “employer,” the Health Fund would be barred by §&)af the Taft Hardy Act from
making any contributions to tiengon Plan on blealf of Plaintiff,and the Pension Plan would
be barred by 302(b) from accepting any such payments, unlessxteptiors in 8 302c)(5)

werefound to apply.

In relevant partsubgction302c)(5)B) authorizes contributions by employers to a union
pension benefit trust on behalftbieir employees only if there is a written agreement setting
forth the detailed basis on which such contiidng are to be mad@9 U.S.C. 8.86(c)(5)(B)
Defendarg contendhat tere is no written agreement between the Health Fund and the Pension
Plan covering Plaintiff, andherefore no contributions could legally have been made and no

legal§ 302 trust with respect to Plaintiff could have been created.

From this legal conclusion, Defendarrguethat both counts of Plaintiff's Complaint
must be dismisse@efendants argue thRtaintiff's Count | claim for benefits und&r1132,
must be dismissed with prejudibecause, as explained in the Second Circuit’s opinion in
Moglia v. Geoghegari[o]nly employees and former employees of employers who are lawfully
contributing to a union pension trust fund may qualify as beneficiaries of a Sectiang02 t
403 F.2d 110, 116 (2d Cir. 1968ecause there is no written agreement between the Health
Fund and Pension Plan, no lawful contributions to the Pension Plan by the Health Fund on behalf
of Plaintiff could have been made, and Plaintiff could not lawfully have beamt@ipant inthe

Pension Plategally entitled tdenefits.

Defendang arguehat Plaintiff’'s Count Il claim for breach of fiduciary duty matgo
fail because the Trustees cannot have breached their fiduciary duties by faibiigdbrsonies

to whichthey were not legally entitled
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Although it is an out of circuit opinion that is not binding on this Court, the Court does
not find fault with the Second Circuit’s reasoningvMoglia thatwhere, by action of § 3Q2here
is no legal trusta purported éneficiaryor participantdoes not have an enforceable right to
benefits therefronSee Moglia403 F.2d at 116 (“Absent the written agreement, there is no valid
Section 302 trust as to those employer contributions; the parties making anthgcasgt
contributions are violating Section 302, and the intended beneficiary of the illegllyer
contributions has no legal right under Section 302 to the benefits normally derived from

employer contributions to the trust fund.”).

The Court, however, obsevéhat there is an antecedent istwamust bedecidel
beforethe question of the legality of any trust for the benefRlaintiff underg 302 is even
reachedthat is whether the Health Fund is in fact an “employer” within the meanirgg of
302a) and (c)(5)in thefirst instance Stateddifferently, the Court must determine whether
Section 302 is applicable to the Health Fund as Plaintiff's employer giéfraluates the

impact of the statutepon Raintiff.

In her Opposition to Defendants’ Motionaintiff argues that as a benefit fund of the
Union itself, the Health Fund is not an “employstbject to the limitations & 30Zc)(5).
Plaintiff argues thag§ 302 was intended by Congress to prevent the corruption of the collective
bargaining process and cites a number of out of circuit opinobiest among therBlassie v.
Kroger Co, 345 F.2d 58 (8th Cir. 1965), for the proposition that the term “employer” under §
302(c)(5)(B) ofthe Taft Hartley Actefers only to an employer subject to collective bargaining

with the union establishing the benefit fund.

Neither Raintiff nor Defendants have provided acgntrollingprecedent fromvithin the

Third Circuitaddressinghis issue, and the Court’s owesearchhas unceered none.
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Accordingly, the question before this Court is whether the reasonBigsgie and the cases
adopting its holding thdollowed, shouldbe extended to the case at Bdris Court findghe

Blassieline of cases persuasive and follows it here

In Blassie a retired former employee of a unipansion benefit fund sought ¢taim
pension benefits from the fund. The fund denied the former employee’s claim for andfit
the employesued under ERISA to challenge the fund’s decision. The fund argued that 8
302(c)(5) would have prohibited any contributidashe union pension benefit fund on
plaintiff’s behalf. The district court agreadd ‘denied coverage for Trust employees on the
ground that if Congress had thought they should be included it could have done so; that 8
302(c)(5) requires that the fund be for the sole purpose of employees of contribytlogess
that this requirement is not satisfied when the Trust effects payfoeitss employees by
bookkeeping transfers; and that a contrary result would enable dishonest trustalkes to m
payments to persons not qualifie@lassie 345 F.2d at 71. Then Judge, later Justice Blackmun,
writing for theEighth Circuit, revessed,holding “[w]e reach the opposite conclusion and hold
that the statute does not bar participation of genuine employees of the Trust} #md tha

agreemens coverage of them is not improped

In reaching its conclusion, tii&dassieCourt first looked to the intent of Congress in

enacting 802. The Supreme Court clearly explained this intent in the earlier cAsepb.

‘The provision (8 302) was enacted as part of a comprehensive revision of federal labor
policy in the light of experience acquired during the years following passdge

Wagner Act * * *, and was aimed at practices which Congress considered inimtical to
integrity of the collective bargaining process. * * * Those members of Congless
supported the amendment were concerned with corruption of collective bargaining
through bribery of employee representatives by employers, with extortiemplpyee
representatives, and with the possible abuse by union officers of the power which they
might achieve if welfare funds were left to ith&ole control. * * *
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‘Congress believed that if welfare funds were established which did not define wit
specificity the benefits payable thereunder, a substantial danger existedgcth&inds

might be employed to perpetuate control of union officers, for political purposes, or even
for personal gain. * * * To remove these dangers, specific standards were bethtiis
assure that welfare funds would be established only for purposes which Congress
considered proper and expended only for the purposes for which they were established.’

Blassie 345 F.2d at 67 (quotingrroyo v. United States859 U.S. 419, 425-426 (1959).

ThenJudge Blackmuevaluated the application of the statute to contributions made by a
union pension benefit fund to itself in tabsence of a written agreement in light of this clear
congressional purposéhe Eighth Circuit found “nothing abhorrent to the statute or improper in
a trusts receipt of contributions (in addition to those from the employer) from the employee
or from another source in his behalf, so long as these are with the knowledge and consent of the
trustees. . . The requirement of § 302(c)(5)(B) that the ‘basis on which such payments are to be
made is specified in a written agreement with the employervimosly directed only to the
collective bargaining employsrpayments and not to such supplemental 6riédassie 345
F.2dat 69 The ®urt continued to “find nothing of substance in the suggestion that employees of
the Trust cannot be beneficiaries because there is no written agreement, kepjolitadm, of
the kind required by § 302(c)(5)(B). This requirement, when viewed in the lighe statute's
purpose, impresse[d] [the court] . . . as having application only to those employerstsubjec
collective bargaining procedure with theien. It does not fit the Trust’s posture as an employer

... " Blassie 345 F.2d at 72.

The courts to have considerBtassiehave all adoptedstreasoningnd have extended it
beyond union benefit trusts’ contributions to themselves to exclude from the purview of §
302(c)(5) thecontributions to a union benefit trust from a unamting asanemployer on behalf

of the union’s owremployeesSee Garvison v. Jense3b5 F.2d 487, 487 (9th Cir. 1966)
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(agreeing witiBlassieto find no § 30Zsiolation where union benefit trusts “permitted the unions
in their capacity as employers to make contributions to the trust for the berbétwiions’
employees”)U. S. Trucking Corp. v. Strong59 F.2d 392, 393 (2d Cir. 1966) (agreeing with
Blassieto find no § 302 violation where a Union paid contributions on behalf of its own
employees into a union benefit fund set up by the union and collective bargaining employers,
despite the potential for conflict of interest for union officials, becausey‘@nflict of interest

here is so remote and unlikely that it cannot outweigh the clear legislating)niew York

State TeamsteiGonference Pension & Ret. Fund v. FHI6B4 F. Supp. 519, 528 (N.D.N.Y.

1982) (applyinglassieto find no § 302 violation where employers were used by local unions as
“conduits” to pay union funds to the trustees of a union benefit fund because there was no risk of
interference with union officials or employee representatives from union heiag paid by the

union, even indirectly, to a union benefit fund).

This Court tocagrees wittBlassiés reading ofArroyo, and finds thahere, even morso
than inBlassie Arroyo's specific facts suggest th&t302 should not operate to bar contributions
in the absence of a written agreemfeain one union benefit trust to another union benefit trust
of the same uniorn Arroyo, the Supreme Court was faced with the prosecution of a union
official, who served as the union representative on the joint committee administering a union
benefit trust fund, for misappropriating money paid by collective bargaining ennptoge was

properly destined for thieenefittrust.

[T]he[official] told the employers’epresentative that there was to be a union meeting

., and that he wanted to exhibit the welfare fund checks to the union members.
Accordingly, thefofficial] was given two checks for $7,500. Attached vouchersifdmht

the checks as the employerentributions to the welfare fund. . Instead of

subsequently depositing the checks in the existing welfare fund bank account, however,
the[official] used them to open an account in the name of the fund in another bank. A
few days thereafter, he gave the bank a purported resolution from the union's board of
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directors authorizing withdrawals from this account upon his signature alor@ver. a
period of several months . the[official] used the money for his own personal purposes
and, after transferring the funds to another account, for non-welfare union purposes as
well.

Arroyo, 359 U.S. at 422.

The Supreme Court, after conducting the analysis of the congressional intersinig pas
the statutequoted above iBlassie concluded thafw] ithout doubt the petitioner’s conduct was
reprehensible and immoral. It can be assumed also that he offended logahldaw. But, for
the reasons stated, we hold that he did not criminally violate § 302(b) of the Labayehamd
Relations Act of 1947.Arroyo, 359 U.Sat427.1f § 302 were merely designed to protect
against “reprehensible and immoral” or even illegal conduct on behalf of theefuten
Defendantsreading of the statute as applicable to union benefit trust funds acting ayeraplo
as well as to collective bargaining employersuld becompelling. After all, the interests of the
beneficiaries of one union benefit trust may not always align with those of the other uni
benefit trust to which the first seeks to make contributions, creating the potengblises in
transfers made by the trustees of one fund to another in the absence oheagrétament. But
the Supreme Court iArroyo was faced with precisely sudmsloyal conduct by a union benefit
trustee andevertheles$ound 8§ 302 to be inapplicable because of the absence of risk to the
collective bargaining procesarroyo, 359 U.S. at 424-25 (“When Congress enacted 8§ 302 its
purpose was not to assist the States in punishing criminal conduct traditionalhy tbwitini

jurisdiction, but to deal with problems peculiar to collective bargainirig.”).

®> TheBlassiecourt was similarly not dissuaded from its position by the “remote possibility” of
conflict of interest on the part of the contributing union fuBldssie 345 F.2d at 78[T]he

issue is whether the exception language of the statute has been met and sadisfiedia
whether the union conceivably has placed itself in a position of conflict of int€hestatter
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The most recent case to enddBsassies reading ofArroyo wasevenmoreexplicit that
the potential for mere conflicts of interdwst trustee®r union officials is not enough to trigger
the prohibition of § 302(c)(5)n Marangi, the defendant was a collective bargaining employer
seeking to avoid making its contributions to a union benefit fund on the basis that the benefit
fund was not legally constituted pursuant to 8 30Bstees of Int'l Bhd. of Teamsters Local 531
Sick & Welfare Fund v. Marangi Bro289 F. Supp. 2d 455, 461 (S.D.N.Y. 20@)ecifically,
“Defendants sgue[d] that making contributions to the Fund would violate § 302 because the
Fund palid] benefits to employees of the Union as well as employees covered uledéreol
bargaining agreements negotiated with employers. . . . Defendants ¢edj¢hat, lecause the
Union has not produced a written agreement between itself as an employer amnubihenly

money [Defendants] were to contribute would be in violation of § 3824t 461.

The Union, invokinglassieand the cases which followed‘#yver[red]that a written
agreement [wa]s not required under the statMtaangi, 289 F. Supp. 2d at 461. The Southern
District of New York agreed, holding that the purpose of 8 302 was clearly to pfraect t
collective bargaining process from corruption and thags“Judge Blackmun reasoned, there
appears to be no danger to the collective bargaining process by allowing dnetdJoontribute
to the Fund in this case, afidsofar] as the Trust Agreement itself does not limit the Union's
ability to do so there is no reason to find that the Union must have a written agreemtant—
itsel—that details the basis upon which payments will be made. Therefore, contributions from

[defendant] do not fall within the prohibition of § 30Rfarangi, 289 F. Supp. 2d at 462.

does not fall into that category of mischiefs which the legislative history retocla¢sthe target
of the statute.”).
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Here, the Court finds that the position of the Health Fund, as a BAC union benefit fund,
relative to thePension Plan, another BAC union benefit fund, is comparable to that of the Union
in Marangi relative to one of its union benefit funds. It is undisputed that the Healthhasnd
not engaged in collective bargaining with the Union concerning the Health Fundsyeegl
Mercadante Tr. 118:169. Like those courts to have considered this issue before, this Court is
mindful of the potential conflict of intest created in extendirigjassieto the present facts, but,
also like theconsensus of the courts to consider the issue, this Court finds that the overriding
congressional intent in enacting@2 controlgo exclude norcollective bargaining employers

like the Health Fund from the purview of the statute.

Defendants seeo distinguistBlassieand its progeny on the basis tB#ssiedid not
purport to extend its reasoning beyond the employees of the trust from which the esploye
sought benefits. In th case, the completely analogous circumstance would have been if Plaintiff,
as an employee of the Health Fund, had sought to become a beneficiary of thé-tied|dnd
the Health Fund argued that it could not have legally made contributions pursuant to §
302(c)(5)B) because it did not have a written agreement with itself concerning Plaintiff. The
additional wrinkle in this case isahHaintiff is the employee of one fund and seeks benefits
from a legally distinct separate fund. While the Court agitesglassieis not fatually identical
to this case, Defendanhavefailed to respond to the underlying logicArroyo upon which the
Blassiecourt reliedand to the cases which have follow&dssieand extended its reasoning to
entities legally separate from the recipient union benefit trust, namely thestimonselvesThe
unambiguous intent of Congress in passing 8 302 was to prevent the corruption of the collective

bargaining process by illicttansfers from collective bargaining employers to union officials,
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including trustee representatives of their employees. That intent would novéeé sgrapplying

the statute indiscriminately to un®@and union benefit funds themselves.

In reaching tfs conclusion, it is important to identify the limits of the Court’s present
holding. In finding that contributions by the Health Fund and the receipt of contributbons fr
the Health Fund by the Pension Plan in the absence of a written agrsettiegtforth the
detailed basis upon whit¢he contributions woulde madeare not barred by § 302(c)(5)(B), the
Court is not holdinghat some binding agreement necessarily exists in the absence of a writing
In her motion, discussed at length bel®Agintiff, attempts to read too much iBtassieand its

progeny In Blassie Judge Blackmun concluded:

We hold that the statute does not bar participation of a union's officers and that this
coverage, when agreed to by the trustees and permitted by #m@igovrust agreement
on a basis no better than that afforded others, is not improper.

Blassie 345 F.2dat 73 In short, the holding was that contributions to the thest had actually
beenmade by the trust as employer behalf of an employee of the trust were not barred by §
302,where permitted by the governing trust agreemienvther words, the eligibility of the
employees of the pension benefit trusBlassiewas set forth in a trust agreement to which the
employees’ employerthe pension benefit trust itseliwas a partyr at the very least was
bound due to the trust agreement’s role as the benefit trust’s foundational documend, teurst t

as employer had in fact made contributions.

This case presents thectually distinct circumstance in which Plaintiff, the employee of
one union benefit trust — the Health Fund attempting to assert her status as a participant in
and eligibility for, benefits from another union benefit trust — the Pension Plan — on the basis of
that plan’s trust agreement (or the underlying collective bargaining agngetm which her
employer— the Health Fund — is not a party and under which no contributions on bettaf of
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employeehave been paidt is undisputed that no contributions, whether required or not, were
ever made to the Pension Plan on Plaintiff's bea€ordingly, the Taft Hartley Act does not

apply in this case and Defendants’ motiortluat basis is denied.

The denial oDefendantsmotion for summary judgmenin the basis of § 30&herefore,
does not directly lead to the grant of Plaintiff's motamthe meritsit having been established
that Plaintiff's participation in the Pension Plan was not barred by § 302 as aahéite,
Plaintiff must stillproduce sufficienfacts demonstrating the existence of some agreement
actually making her a participamthligating the Health Fund to make contributions on her

behalf andobligating the Pension Plan to pay her benefits.

2. Plaintiff's Motion on the Merits

As explained abovet is important to note that this Court’s holding on the Taft Hartley
Act resolves only the question of whetlraintiff is legally barred from being a participant in
the Pension Plant does not reseeé the separate issue ohetherPlaintiff is in fact a participant
with standing to sue Defendants under ERISA. In Plaintiff's motion and replyrgyj@fiost of
which is directed to Defendantgaft Hartley Act arguments, theoGrt has been able to identify
three distinctheories of howPlaintiff alleges shés a “participant’entitled to benefits under an
agreement to which neither she nor her employer was a signatory. Histhyiff references
Mr. Mercadantes deposition testimgnto arguethat the Health Fund is a party to the collective
bargaining agreement establishing the Pension Fund and is boundebmgdtaintiff relies

upon the followingviercadantdéestimony:

Q: To your knowledge, did the Health Fund have an obligation to pay fringe benefits
under a collective bargaining agreement?

A: The fund had an obligation to pay what was negotiated for this particular person, what
was paid, yes.
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Q: But that’s not what | asked you. Was the Health Fund a party to a ie@llect
bargaining agreement?

A: Not in Mrs. Fiorentino’s case.
Q: In any case?
A: Well —

Q: To your knowledge, is the Health Fund — has the Health Fund ever been a party to any
collective bargaining agreement?

A: Absolutely.
Q: What collective bargaining agnment?

A: The collective bargaining the union’s collective £ocal 4’s collective bargaining
agreement. The Council’s collective bargaining agreement right now.

Q: It's your understanding that the Health Fund is a party to that agreement?
A: Yes.

Q: Is it your understanding that the Health Fund signs that agreement?

A: No, not per se.

Q: “Not per se™?

A: No.

Q: Is it your understanding that the Health Fund has any obligations to make
contributions under any collective bargaining agreement?

A: As part of he collective bargaining agreement, that's one of the benefits that's
collectively bargained.

Mercadantelr. 183:21-185:5. From this exchange, Plaintiff concludes that Mr. Mercadante
testified that thédealth Fund was a party to the Union’s collective benigg agreement

providing for the Trust Agreement which established the Pension Plan.

As an initial matter, the Court finds this testimony insufficient to form the basigraiha
of summary judgmenihetestimony isunclearn that Mr. Mercadante testified that the Health
Fund was a party to the agreement, but was not a signatiorit seems that Mr. Mercadante, a
nondawyer, may not have appreciated the legal implications of the language ha usfedring

to the Heah Fund as a “party” to the collective bargaining agreement. This impression i
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reinforced by the testimony to which the Defendatitectthe Gurt in responseshortly after

the exchange relied upon by Plainthfy. Mercadante testified as follows

Q: To your knowledge, has the Health Fund ever signed a collective bargaining
agreement that required it to make contributions to any of the benefit funds?

A: Legally?
Q: No. Factually.

A: Factually. Excuse me that I'm not answering so quickly here, because gsking
me if there’s a signatureso, if you're asking me did the Health Fund sign like a
contractor would sign? Is that what you’re asking me?

Q: Yes. That's what I'm asking you.

A: My answer would be no. However, via the — and again, I'm not adatgre and
there’s something that I'm thinking of here thatat the funds ®o, I’'m going to say no,
no. So, no, not like a contractor would sign, no.

Mercadante Tr. 188:23-189:1MIr. Mercadante appears to clarify that his earlier testinuchy
not mean that the Health Fund signetbdhe collective bargaining agreement in the same
manner in whichthe Collective Bargainingrployers (the contractors) didt the stage of
summary judgment, the Court is not permittede¢termine as a matter of fact that a collective
bargaining agreement existed based upon Mr. Mercadante’s internallgtashéitatement, nor
can the Court make the determinations as to Mr. Mercadanate’s crediedagsary to find the
relative weight his statements should be given. Accordingly, Mr. Mercadaméguous
statemerd during his deposition, which he latgpeared to clarifycannotentitle Plaintiff to

judgmentas a matter of law

SecondlyPlaintiff appears to assert throughout her moving papatghe terms of the
Pension Plan Documeitself somehow create an enforceable entitlement to benefits,in her
despite the fact that neither she nor her employer is a party TousteAgreement creating the
PensiorPlanor the underlying CBA providing for the Trust Agreemétiaintiff's arguments
directed at interpreting the Plan Document’s eligibility criteria may have meré Pémsion
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Plan is bound to apply them with respect to Plaiftithethreshold legal question, however, is
by what mechanism Plaintiff, as teenployee of a nesignatory employer, the Health Fund,
would be empowered to enforce the eligibility provisions in the Pension Plan Documest aga
the Pension Plan. Plaintiff's novel argument, unsupported by any cited law, thahsenF&lan

Document itself somehow does so, is not convincing.

® Plaintiff's argument relies exclusively on the terms of the Plan DocumetitleAl; section
12(a) of the Plan Document, which defines an “Employee” to include “[e]ach erspibyiee
trustees of the benefit funds of the Union,” and Article |, section 13(c) defines “Enmgloye
among other things, as “[tlhe Union and the trustees of benefit funds of the Udiat.Article
1(13(c) Article I, section 25 defines a “Participant” as inclgdinter alia, “a former Employee
who has a nofferfeitable right to receive a retirement pemsand an eligible Employeeld. at
Article 1 (25) Article I, section 25 further states that: “[a]Jn Employee shall becomnségble
Employee on the first amrersary of his first Hour of Service on which he has completed 700
Hours of Service during the 12-month period preceding such annivergshriynaddition, the
Plan Document defines “Hour of Service” as “[e]ach hour for which a person is paititted

to payment by an Employer for the performance of duties durifigraYear.”ld. at Article (21)
After an Employee becomes a Participant, the Employee earns Credited Seegicle Flan
Year in accordance with the formula set forth in Article Il of te&n Document. Theléh Year
is the calendar yeald. at Article 1 (27) Prior to 2003, such Employees earned a full year of
Credited Future Service for each Plan Year in which they worked at least 7000f8ersice;
thereafter, they earned a full yedrCredited Future service for each Plan Year in which they
worked at least 800 Hours of Servite.at Article 1l (2). Employees who become Participants
earn Vested Credit on the same basis as Credited Future SketvatéArticle 11 (3)(B). Such
Employees acquire a ndorfeitable right to their Accrued Benefits after accumulating years
of Vested Creditld. at Article VI (2).

Plaintiff contends that (i) the Health Fund is an “Employer” as defined by &me PI
Document because it is one of theekt funds of the Union; (ii) Plaintiff was an “Employee,”
as defined by the Plan Document, because she was employed by the Health Fund, one of the
“benefit funds of the Union”; (iii) Plaintiff was employed by the Health Fund onldifoé basis
from 1997 through 2014 and accordingly satisfied the Hours of Service requirement bgt1999,
the latest, and became a “Participant” in the Pension Plan no later than January 1y)1999; (
thereafter, she earned a full year of Credited Future Service for eacticRliaftom 1999 until at
least 2013 and acquired a non-forfeitable right to her Accrued Benefits no later thany2003, b
which time she had accumulated at least five years of Vested Credit; and adgpwdieg
Plaintiff resigned from her position in 2014, she departed with daréeitable right to receive
retirement benefits from the Pension Plan, and therefore, continues to beipdPais defined
in the Plan Document. The Court does not reach the merits of this interpretation besause,
explainedelsewhere in the opinion, there are insufficient facts to rule on the necessary
antecedent question of Plaintiff's statutory standing as a “participant.”
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Although the parties have not provided the Court with any binding precedent on whether
a pension plan document can be self-enforcing as Plaintiff suggests, and thieaSda¢n
unable to identify any, the Fourth Circtaced a similar question fargent v. Holland114
F.3d 33 (4h Cir. 1997)! The daintiff in Sargentwas a mineand UMWA union member who
had applied for disability benefits from the United Mine Workers of America 1974dPengist
after having been injured in a mine acciddifte Pension Trust denied Sargent’s claim because,
a the time of the accidenfargentvas employed by a mine operator which had not executed
anyagreement with the UMWA or the Pension Trust; in other words, plaintiff's emiplegs a
“non-signatory” to he governing collective bargaining agreement and trust agreement. Sargent
sued the Pension Trust and its trustees for breach of fiduciary duty, arguing thatldenst
have been denied benefits because he had satisfied all of the eligibility resqusreeat forth in

the Pension Trust's plan document.

The plan document required that to be eligible for a disability pension, a participant
would have to have ten years of prior service at a signatory employer anceltetaliy
disabled as a result of a miaccident. The Pension Trust admitted that Sargent had worked for
ten years at a signatory employer prior to taking a job with thesigmatory employelby whom

he was employed at the time of the accident and that he had indeed been totallg oisable

" Defendants heavily rely upon the Ninth Circuit's decisioGuthart v. White263 F.3d 1099
(9th Cir. 2001), for the proposition that eligibility criteria in a plan document are mainlgiin

the absence of another agreemeénithart however, was a Taft Hartley Act case involving the
employee of an employer subject to collective bargaining with tietif’'s union, unlike the
Health Fund in this case. Moreover, the trust agreeméatiinart unlike the case at bar, clearly
provided that an eligible employee was “a person who is employed by an engiidyfer

whom contributions to the trust fund lealseen made or are requingarsuant to a collective
bargaining agreemeritld. at 1104(emphasis added] he trust agreement @uthartthus did

not on its faceeven arguablgupport plaintiff's claim to benefits based on contributions not
made pursuant toseparateollective bargaining agreement. Thefendants have not pointed to
any comparable language in the Plan Document, and this Court has identified none.
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mine accident. The Pension Trust argued that it nevertheless denied Sargéntbecause the
provision of the plan document did not apply because Sargent’s employer at the time of the
accident was a nesignatory to the plan’s trust agreemekxtcordingly, because Sargent was
not totally disabled in a mine accidewhile working for a signatory employédre was not

entitled to benefits under the plan document established by agreement betweeortla@ditihe
signatory employersLhe district court agreed with the Pension Trust and granted defendant

summary judgment on the merit§argent appeale@he Fourth Circuit affirmegcholding:

The 1974 Plan is the product of negotiations between the UMWA and certain coal
operators. It is designed to provide disability and pension benefits to the employees of
these coal operators, in compliance with ERISA requirements. The Trust is funded by
these signatory employers. The Trust@gerpretation of “mine accident” is thus
consistent withthe purpose of the Plan to direct Plan resources to workers employed by
signatory employers. And, as the district court noted, it would be “untenable” to suggest
that signatory employers intended funds from the Trust to subsidize the bearefiopl
non-sgnatory employers whose employees were injured in mine accidents.

Contrary to Sargent’s contention, the Trustees’ definition of “mine acciderd”radeun

afoul of the Plan's plain language. Nothing in the 1974 Plan suggests that signatory
employers should subsidize the costs of injuries at non-signatory mines. The Plan does
not explicitly limit “mine accident” to “signatory mine accident,” just as it does not
explicitly limit “mine accident” to “coal mine accident.” It would be ludicrous togasy
however, that the Trust is required to disburse benefits to miners injured in goldrmine
copper mine accidents. It would similarly frustrate the purpose of the Plan tahasis

the Trust cover workers injured at non-signatory operations. Thetidemf the parties

to the agreement and purpose of the Plan preclude these readings of “mine acdigent.” T
Trustees simply articulated .what is inherent in the Plan.

Sargent, 114 F.3cat 36

8 This Court looks t®@argent v. Hollandor its reasoning, not necessarily its holding on the
merits. The pocedural posture of the court’s consideration of the denBhigentwas
considerably different than in the case at bar, as the plaintiff had made a fophctan,
received a formal denial, and been given an administrative appeal before aglag bfficer,
clearly entitling the decision to a deferential standard of review tfckstone Additionally,

the defendant in Sargent had moved at the sumjudgynent stage for judgment on the merits,
rather than on the basistbie application of the Taft Hartley Act
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The question in this case, similar to the questiddargent is thus whethethe terms
“Employee” and “Employer” defined in the Pension Plan Document, Art. [(Il2)-create some
legal right in Plaintiff despite the fact that neither she nor her employer astsign of the
underlying collective bargaiimg and trust agreements that authorizeTthestees to draft the
Plan Document in the first instance. In the absence of any law suggesting as much, and in view
of the clear purpose of the Pension Plan as set forth in the Trust Agreement, the Cludéesonc
that they cannoSeeTrust Agreement p. 1 (“WHEREAS, the Union and the Employers have
entered into a collective bargaining agreement effective May 1str&§&8#ing payments by the
Employers for the purpose of providing a pension progydemphasis addedAs the moving
party, Plaintiffoearsthe burden of demonstrating her entitlement to judgment as a matter of law.
Plaintiff has made a potentially viable argument interpreting the eligibility critetleed?lan
Document, but provides no support for how the plan document, standing alone, actually binds

the Defendants for the benefit of Plainfiff.

As her final argument,|&ntiff contends that the Health Fund’s course of conduct
evinces an intent to be bound to the Local 4 CBA and Trust Agreement, thus applyiteytneir
to the Health Fund as a nsignhatoryand rendering Plaintiff a “participant” in the Pension Plan

as a Health Fund employdae particular, Plaintiff identifies the Health Fund’s course of conduct

® The Court finding no legal basis for Plaintiff's claim of an enforceable rightrtefit@ in the
absence of any agreement to which eitherPlaintiff or her employer was a signatory, the Court
observes as an alternative and sufficient basis for the denial of Defentihtdartley Act

motion that the only other theories of liability presented by Plairafivritten agreement
executed b the Health Plan according to Mr. Mercadante’s testimony or a writteeragrg
binding the Pension Plan and the Health Plan by virtue of the Health plan’s course of eonduct
rely upon written agreements that might satisfy the requirements of the Actveve it to apply.

It does not appear that the parties would dispute that the CBA in evidence woujdtisatisdft
Hartley Act were the Act to apply. Moreover, it is clearly Defendantstiposihat the CBA, the
Trust Agreement, and the Plan Documdht@amply with the restrictions of the Taft Hartley

Act.
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in submitting contributions to the Pension Plan on behalf of Mr. Mercadante, Ms. Meudt, and
Ms. Ives as binding the Health Fund to abide by the requirements of the CBA amntor T

Agreement for all Health Fund employees, including Plaintiff.

Unlike Plairtiff’s self-enforcing theoryPlaintiff's third theory,implicates awell-
established line of precedent in this Circtitbe Third Circuit has held that, “[i]n the field of
labor relations, the technical rules of contract law do not determine thenegisten
agreement.Mack Trucks, Inc. v. Int'l Union, United Auto., et856 F.2d 579, 591-92 (3d Cir.
1988). Indeed, the “[a]doption of an enforceable labor contract does not depend on the reduction
to writing of the parties’ intention to be boundld’ at 592. Nevertheless, a court may only find
that a norsignatory is bound by a CBA where: “(1) [there is] a writing that cleaférsdo the
CBA and (2) [the] conduct of the defendant . . . “evidences an intent to be bound by the [CBA]
despite a lack of nitten consent.’N.J. Reg'l Council of Carpenters v. Jayeff Constr. Gatp5
F. App'x 230, 233 (3d Cir. 2012) (citirResidential Reroofers Local 3®Health & Welfare

Fund v. A & B Metal & Roofing, Inc976 F. Supp. 341, 344 (E.D. Pa. 1997)).

Moreover, in determining whether an employer’s course of conduct binds the employ
to the applicable CBA, courts have examined, for example, whether the defengdoyer: (a)
remitted fringe benefit contributions and union dues; (b) paid union scale wages, asldppos
varying wages; (c) hired neumion workers, in addition to union workers, to perform work
covered by the CBA,; and (d) voluntarily submitted to an audit by the FS8edd-iresheets v.
A.G. Bldg. Specialistd34 F.3d 729, 731 (5th Cir. 1998)icklayers Local 21 of Ill.
Apprenticeship & Training Program v. Banner Restoration,,IB885 F.3d 761, 766 (7th Cir.
2004). Importantly, the aforementioned factors are not exhaustive; rathearehaynply

“specific examples which may suggest a partytent to be bound by the terms of a collective
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bargaining agreementliit'l Union of Operating Eng'Rs Local 542 v. Williams Equip. Corp

2006 U.S. Dist. LEXIS 68172, at *15 (E.D. Pa. Sep. 19, 2006).

As a threshold mattePlaintiff argues thalayeffandFiresheetsare not relevant to this
matter because the Taft Hartley Act’s writing requirement does not,agapRaintiff may have
an entitlement to benefits in the absence of a written agreeAgaih, this misses the point. In
this case, Plaintiff is trying tenforce an agreement to which neither she nor her employer is a
party. The Third Circuit has provided a mechanism for employedsimtif’s position to
enforce such agreements in the ERISA cdntaut that mechanism, independent of any statute,

requires a writing.

Applying Jayeff then, Plaintiff has identified the language contained in the 1998-2006
remittance reports stating that “[b]y forwarding payment, Employer adklges obligations to
pay fringe benefits under collective bargaining agreement coveringteg: disiployees and
accepts the Trust Agreement governing said Funds;” and the language contain@dirithe
present remittance reports stating that “the below listed employees reptiesktiteaemployees
employed under the terms of an Agreement between the employer and BAC Lodalst a
provided for in the applicable Fringe Benefit Trust Agreements,” as potentiaihidprg the
basis of the Health Fund’s intent to be bound by the Pension Plan’s Trust Agreementhand/or

underlying CBA.

The Court finds that these statements may sai@sfgffs requirement that a writing
clearly refer to the contract to which the employer is to be bound, but the Court ddesidet
the issuebecause Plaintiff has clearly failed to satisfy the second wbaayeffby offering
conductby the Health Fund demonstratingingent to be bountly the CBAin the absence of an

explicit written agreement. The undisputed facts show that the Health Fuagrackimately
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six employees for much of the time during which Plaintiff was employed (ivetethe actual
number varying over time). The Health Fund contributed to the Pension Plan for three of thes
employees, but did not contribute frleastwo of the remaining three. Beyond the fact of the
contributions for the three employees and the text of the remittance reponteties, Plaintiff

has provided little to no additional evidence of conduct suggesting antmtenbound by

either the Tust Agreement or the CBA. Plaintiff has not, for example made any showing of the
remittance by the Health Fund of union dues, the paying of union scale wages, as opposed to
varying wage¥’; the hiring of non-union workers, in addition to union workergeidorm work
covered by the CBA, nor the voluntarily submission of the Health Fund to an audit by the
Pension PlarMore troubling still,the onlyCBA in the record covers at most only half of the
period of Plaintiff's employmentnaking apoint-by-point evaluation of the Health Fund’s
compliance or noncompliance with its termeer the entire period of her employment

impossible [Agreement Between Building Contractors Association of New Jersdgiyi
Contractors Association of Atlantic County Other Signatory Employers hadnternational

Union of Bricklayers and Allied Craftworkers / Administrative District CabatNew Jersey,

Local Union Nos. 2, 4 & 5, effective November 1, 2007 through April 30, 2012 (the “GBA")
This Court cannot find that the Health Fund’s conduct evinces its intention to be bound to a

document, the precise terms of eight years of wiealain a mystery.

10n fact, the undisputed facts indicate that Mr. Mercadante believed emplmygensation to
be within his discretion as fund administrator, and that he acted upon this beliefrdingwa
wages andbenefits to employees based on his subjective evaluztibweir performance
Mercadante Tr. 148:13-151:855:12-19159:4-6; 162:14-163:18.

1 Indeed, the Health Fund clearly did not hire workers to perform wdtedype covered by
the CBA, which igorimarily concerned with the activities of bricklayers and allied craftwerke
not clerical office employeefCBA Art. llI; Art. IV(A)] .
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In their Reply, Defendants also point out numerous elements of the only CBA in
evidence that do not align with the Health Fund’s conduct. At the most basic level, the CBA
covers employees “in the classifications of work falling within the jurisdhoof the Union” and
such classifications include “brick masonry, stone masonry, artificisbnmg, cement masonry,
plastering, fiebrick, pointing, caulking, and cleaninCBA Art. IlI; Art. IV(A)]. Nowhere
mentioned a¥ clerical office workers likelRintiff, and the work hour and occupational safety
requirements of the CBA are replete with references to work conducted on comsisites by
the named trades that are simpigpplicable to PlaintiffSee, e.gd. at Art. IlI(D)(2) (“Hard
hats are to be supplied by each employed’)at Art. [1I(D)(6) (“in order to protect the health
and safety, of empil@es against the effectsslicosis and other respiratodyseases, the dry
cutting of masonry unitdy the means of hand-held, gas-poweredlectrical, portable ‘chop
saws’and skill saws, and the dry grinding of masonry materials shall be prohibited on all
masonry project¥. Moreover, it is undisputed that the Health Fund submitted remittance forms
for some but not all employees, as would have been required were dthyep subject to the
CBA. [Plaintiff's | 47].Finally, there is no evidenchkat the Health Fund complied with any of
the other contribution requirements of an employer under the CBA, sechpdsyer
contributions to the Industry Advancement Fund, the International Masonryt@stt the NJ

BAC/ADC Apprentice Training & Education FundCBA, Art. XI(E)-(G)].

In sum, just as the Court observedayeff “[t]here is no precedent to support the
[Plaintiff's] position that an employer that has not signed a CBA can meless be bound by
all of the provisions of the CBA solely from signing remittance forms. Althouggreedi
remittance form[] is entitled to some weight, it is but one factor that must be examined

analyzing a defendant’s conduct; the form, alone, is not enough to bindsegnatery employer
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to a CBA.” Jayeff 495 F. App'x at 234At this stage in the proceeding, Plaintiff has not come
close to presenting the kind of detailed factual analysis that would be requiréabtsleshe
requisite course of condufetctorsnecessaryo bind the Health Fund to the agreements
underlying the Pension Plan and thereby bind the Pension Plan toepbeviefits to Health

Fund employees.

The Court having found no basis on which the Plaintiff has demonstrated entitlement to

judgment as a matter of law, Plaintiff's motion for summary judgment is denied.

In sum, the Defendants have failed to show thaappdication of the Taft Hartley Act
renders Plaintiff legally incapable of having been a participant in the Peraioaril therefore
lacking a colorable claim to benefits under ERISA, but Plaintiff has alsad tailprove her
participant status on ¢&tbasis of the undisputed facts and therefore her entitlement to benefits as
a matter of law. Accordingly, thesue of Plaintiff's statutory standing to brifd 132 and §
1104claimsremains unresolved on the motions presently before the Bawdusestatutory
standing is “not jurisdictional” and merely an element of Plaintiff's claimsvever, the Court
can and does proceed to consider Defendants’ argument in the alternative, that¢bblappli
statutes of limitationbar Plaintiff's claims, regardks of her participant statusyse 804 F.3d
at 320 (“Statutory standing . . . does not limit the power of the court to adjudicate the case.”

(citing Lexmark 134 S.Ct. at 1388 & n.4)).

B. Statute of Limitations

“ERISA contains a statute of limitations for claims alleging a breach of fidudizy,
but no limitations period for nofiduciary claims.. . . Moreover, ERISA, enacted in 1974, is not

subject to 28 U.S.C. § 1658, which prescribes a default,ylearimitations period for claims
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arising under acts of Congress enacted after December 1, MiB€r’v. Fortis Benefits Ins.

Co, 475 F.3d 516, 520 (3d Cir. 2007) (citations omitted).

Asto Count I, because there is no specific federal statute of limgagi@verning non-
fiduciary duty claims under an ERISA plan (including claims for benefits) Gburt must look
to the “limitations period applicable to the forum state claim most analogous to the HRIl8A ¢
at hand."Romero v. Allstate Corp404 F.3d 212, 220 (3d Cir. 2005) (quoti@tuck v. Unisys
Corp., 960 F.2d 1168, 1180 (3d Cir. 1992)). In claims for benefits under 29 U.S.C. §
1132(a)(1)(B), the District of New Jersey has adopted the six t@atesof limitations of state

contract clans. Starr v. JCI Data Processing, In@67 F. Supp. 633, 638 (D.N.J. 1991).

As to Count II, under ERISA, the statute of limitations for a breach of fiduciayy dut

claim is the earlier of:

(1) six years after (A) the date of the last action which canstita part of the breach or
violation, or (B) in the case of an omission the latest date on which the fiduciary could
have cured the breach or violation, or

(2) three years after the earliest date on which the plaintiff had actual kryandéthe
breachor violation;

“Under 29 U.S.C. 8§ 1113(2), ‘actual knowledge of a breach or violation’ requires that dfplainti
have actual knowledge of all material facts necessary to understand that someistaim ex
which facts could include necessary opinions of experts, knowledge of a transduaronful
conseqguences, or even actual hari@iuick 960 F.2d at 117{titations omitted)see alscCetel

v. Kirwan Fin. Grp., Inc.460 F.3d 494, 511 (3d Cir. 2006) (where a claim is for breach of
fiduciary duty, to be chaged with actual knowledge “requires knowledge of all relevant facts at
least sufficient to give the plaintiff knowledge that a fiduciary dutyldesen breached or ERISA

provision violated.”). Accordingly, in conducting the limitations analysis for Cdufiftjwo
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temporal determinations must then be made: the date of the last action which fqantedfdhe
breach and the date of the plaintiff's actual knowledge of the breéakitk 960 F.2d at 1178.
Defendand contend that they coub# entitled tdhe three year periooh the basis of Piatiff's
actual knowledge under 8§ 1113(2), but that it makes no difference whether the threeear six
period applies due to the early date of Plaintiff's actual knowledge thatasheata plan
participant. Accadingly, viewing the facts in the light most favorable to Plaintiff, for both

Counts | and Il, the longest statute of limitations period applicable woula yeasis.

Having determined that a six year statute of limitations applies to Count I, tihen€su
determinagthe date on which Plaintiff’'s claim accrued. “[T]he accrual date for federal claims
governed by federal law, irrespective of the source of the limitations pekioitet v. Fortis,

475 F.3d at 52070 determine the accrual date of agfied claim, the courts in this Circuit utilize
the federal “discovery rule” when there is no controlling federal statute. fUniderule, a
statute of limitations begins to run when a plaintiff discovers or should have discdwered t

injury that forms tle basis of his claim.Id. at 520 (3d Cir. 2007).

“Under the general formulation of the discovery rule, a claim will accrue when the
plaintiff discovers, or with due diligence should have discovered, the injury that toerbasis
for the claim.”"Romerg 404 F.3d at 222. “The rule that has developed in the more specific
ERISA context is that an ERISA ndiatuciary duty claim will accrue after a claim for benefits
due under an ERISA plan has been made and formally deidetiOccasionally, however, an
ERISA nonfiduciary claim will accrue before a formal application is made and/or &efor
benefits are formally denied, such as wfHrthere has been a repudiation of the benefits by the
fiduciary [2] which isclear and made knan to the beneficiary.ld. at 222—23citations

omitted) (emphasis in originalpee also Miller v. FortisA75 F.3cat 520-21 (“In the ERISA
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context, the discovery rule has been ‘developed’ into the more specificrefratiation’ rule
whereby a noifiduciary cause of action accrues when a claim for benefits has been denied.
Notably, aformal denial is not required if there has already been a repudiation of the benefits by
the fiduciary which waslear and made known the beneficiary. . . . In other words, sement

other than a denial of a claimiay trigger the statute of limitations by clearly alerting the

plaintiff that his entitlement to benefits has been repudiated.” (emphasis in Pyigina

Here,there has been no formal application for benefits and naedatenial of Plaintiff's
claim, although Plaintiff, through counsel, did request an application for beféslear
repudiation standard is thus the more appropbasegs for determining the accrual date of
Plaintiff’'s Count | claimIn determining whether there has been a repudiation by the fiduciary
under step 1 of thRomerdMiller test, the Third Circuit haseld that a repudiation occurs where
there is conduct by the fiduciary which is “adverse to the beneficistiller v. Fortis, 475 F.3d
at521. The Third Circuit then looks to the definition of an “adverse benefit determination” under
29 C.F.R. § 2560.503—-1(m)(4) in evaluating the fiduciary’s condllic8. 2560.503 provides in

relevant part:

The term “adverse benefit determtioa” means any of the following: a denial,

reduction, or termination of, or a failure to provide or make payment (in whole or in part)
for, a benefit, including any such denial, reduction, termination, or failure to provide or
make payment that is based @ determination of a participant's or beneficiary's

eligibility to participate in a plan, and including, with respect to group healtispa

denial, reduction, or termination of, or a failure to provide or make payment (in whole or
in part) for, a berfé resulting from the application of any utilization review, as well as a
failure to cover an item or service for which benefits are otherwise prbbeEause it is
determined to be experimental or investigational or not medically necessary or
appropriag.

29 C.F.R. § 2560.503-1(m)(4). The courMiiler relied upon the portion of § 2560.503

defining an adverse benefit determination to include “a denial, reduction, onagioniof, or a
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failure to provide or make payment (in whole or in part)” to timat “[[Jike a denial, an

underpayment is adverse to the beneficiary and therefore repudiates hianagts plan.”

Miller v. Fortis, 475 F.3dat521.

Plaintiff filed the Complaint in this case dharch 23, 2015. Accordingly, in order to be
timely, Plaintiff's claimsunder either ERISA provision must haaecrued no earlier than March

23, 20009.

Plaintiff argues that the August 2014 letter from Mr. Mercadante coest#iiner a
denial ora clear repudiation of Plaintiff’'s benefitspthin his failureto provide Plaintiff with an
application for benefits and his unequivocal statement that Plaintiff was notiarPelas
participant In 2014 Mr. Mercadante was fund administrator ifater alia, the Pension Plan. His
written statement that Plaintiff wamt a participant in the Pension Plan acts as the equivalent of
a denial of benefits and is a clear repudiation. Plaintiff's knowledgeabfepudiation is

demonstrated in the record and conceded by Plaintiff.

Defendand however, arguthat a repudiatin occurred before August 2014. Defendant
proposewo potential points at which the alleged earlier repudiation may have occurred. The
first is based on Plaintiff's deposition testimony that in 1998 she was awashéhags not a

participant in the Pension Plan.

Q: Okay At some point did you come to leénat you were not receiving the Local 4
Pension?

A: My first year review.
Q: In you first year review?
A: | was there a year, yes.

Q: Okay. And what did you hear at your first year review about the Local 40R&nsi
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A: He [Mercadante] told me he couldn® @. He couldn’t give it to me.
Q: Okay. So that was in 19987

A: Yes.

Q: Okay. And what did you say about that?

A: 1 told him that | was- | was entitled to the pension, Annuity and the International
Pension.

Q: Okay. And what did he say?
A: He told me hecouldn’t do it. So even the Annuity and the International Pension.
Q: He couldn’t do any of them, he said?

A: Yes.

Q: Right. Okay. But you were awe since '98 or '99, that the Health Fund was not
making contributions to the Local 4 Pension Fungaumr behalf; correct?

A: Yes.
Fiorentino Tr. 14:25-15:20; 22:283:2. Plaintiff disputes the meaning of this testimony,
contending that Plaintiff merely meant that as of that date she had been totdsbpdrisor,
and the chief and primary representatof her employer, the Health Fund, Mr. Mercadante, that
she would not be able to participate in the plan. The Court cannot at this stage adjudicate
disputes of fact, and instead looks to the undisputed facts in finding this incident insuficie
constitute a clear repudiation. Firstly, it is undisputed that Mr. Mercadante digcane the
administrator of the Pension Plan, and thus a fidy@&the beneficiaries of thdadh, until
sometime in 2000 at the earliest. By Defendants’ own reckonindylshcadante was not a
fiduciary of thePension Plamintil June 8, 2006. Mr. Mercadante thus did not possess the
authority as a Pension Plan fiduciary to repudiate Plaintiff's alleged emgitieto benefits until

some point between 2000 and 2006. Accordingly, in 1998, Mr. Mercadante could not have made
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“a repudiation of the benefitsy the fiduciary because he was a fiduciary of the Health Fund
only, not the Pension Plan. Moreover, any understanding that Plaintiff had in 1998 could thus not

have been a knowing one, as no fiduciary of the Plan had yet communicated with her.

Acknowledging this time discrepancy, Defendants suggest as the secondipodkéti
Plaintiff had an oral conversation with Mr. Mercadante every year of her gm@hd at her
annual reviews in which she would ask for the Pension Plan benefit and would be gédvired b
Mercadante, including aeviews each yeaafter Mr. Mercadante became a fiduciary of the
Pension Plan in June 2006. In support of this contention, Defendants FPtendiéf’'s own

deposition testimony.

A: I was aware. That's why every year, on my yearly review, | askeddriity every
year, because |, in my mind, | thought, well, he’s going to give it to me.

Q: Right.
A: It's just a matter of time, I'm going to get it
Q: Okay. So at least once a year you would mention it to him?

A: | asked him every year.

A: When | asked him, during my review, he would say, “I just can’t do it, Angela. | just
can't do it.”

Fiorentino Tr. 23:4-23:13; 24:124:16. Plaintiff contas Defendants’ characterization of her
testimony in a certification filed along with her opposition to Defendants’ ma@taintiff

contends that she testified only that in 1998, her superior at the HealthMiuMErcadante

told her that “he just coultt do it” when she asked whether she was receiving benefits from the
Pension Plan. Plaintiff further certified that she “first learned tha¢mzints had denied me the

right to participate in the Pensi&fan in August 18, 2014.” March 4, 2016 Fiorentino
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Certification Plaintiff's certification, however, does not contest her testimony thabsezirher
participation in the Pension Plan with Mr. Mercadante “every year” and thatsat teviews,

Mr. Mercadante again stated that he couldemwbll her asa participant in the Pension Plan. It is
therefore undisputed that Plaintiff was informed by Mr. Mercadante at eachanfrineal

reviews, including those reviews after Mr. Mercadante became a fiducitdrg Bension Plan in

June 2006that Plaintiff wasot a participant in the Pension Plan.

To the extent that Plaintiff's certification seeks to contradict her earliesdigwo
testimony, itis unavailing.See Jiminez v. All Am. Rathskeller, &3 F.3d 247, 253 (3d Cir.
2007) (A sham affidavit is a contradictory affidavit that indicates onlyttiaaffiant cannot
maintain a consistent story or is willing to offer a statement solely for thegeigs defeating
summary judgment. A sham aféidit cannot raise a genuine issue of fact because it is merely a
variance from earlier deposition testimony, and therefore no reasonabtejldyrely on it to
find for the nonmovant. [The Supreme Court’s holdind.ibrty Lobbyspecifically recognizes
the trial judge's power to grant summary judgment on disputed records. Thefefoselear
that an affidavit is offered solely for the purpose of defeating summary jundgitnis proper for
the trial judge to conclude that no reasonable jury cactdrd that affidavit evidentiary weight
and that summary judgment is appropriate.” (cithmglerson v. Liberty Lobby, In&77 U.S.

242 (1986)). In her deposition testimony Plaintiff plainly and unambiguously statezhthize

basis of what Mr. Mercadante told her at her annual reviews, in 1998 and every yesdtaher

she was aware that she was not receiving the Pension Plan as an employee benafihand th
contributions were being made by the Health Fund to the Pension Plan on her behalf. Subsequen
statements made in a certification that she was not so aware are contradictaahlanegld are

appropriately disregarded by this CoBee idat 25354 (“The main practical reason supporting

43



the sham affidavit doctrine is that prior depositions are more reliable thdawéfi ‘[T]he
deposition of a witness will usually be more reliable than his affidavit, Snecdgponent was
either crossexamined by opposing counsel, or at least available to opposing counsel for cross-
examination.’ . . . Affidavits, on the other hand, are usually drafted by counsel, whagsritsgm
with summary judgment procedure may render an affidavit less creddpetingPerma

Research & Dev. Co. v. Singer C410 F.2d 572, 578 (2d Cir. 1969)).

As an alternative arguemt, Plaintiff contends that, although Mr. Mercadante may have
informed Plaintiff she was not a participant in the Pension Plan, he was neveriaryidd the
Plan with the capacity to repudiate her rights because only the Trustees andunud the
adminstrator constitute “the fiduciary” under the Pension Plan. In support of this dontent
Plaintiff offers only the language of the Summary Plan Description ("p#@t “[tjhe Trustees
are responsible for the operation of the Plan” and “[i]f your request for a beneéét the Plan is
denied by the Trustees, you will be advised in writing of the denial, and the speasins
therefor, by the Trusteedd. at 14, 28. As an initial matter, the Court observes that nothing in
the SPD is inconsistent withe appointment by the Trustees of an administrative manager who
would constitute a fiduciary under ERISERISA ... defines ‘fiduciary’ not in terms of formal
trusteeship, but ifunctionalterms of control and authority over the plan. Accordingly,

[f]i duciary duties under ERISA attach not just to particular persons, but to partetgang
performing particular functions. The definition of a fiduciary under ERISA Ise broadly

construed.’'Edmorson 725 F.3d a#113 (alteration in original, internal quotations omitted). As
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fund administrator charged with overseeing and approving all of theod#ay operations of the

Pension Plan, Mr. Mercadante was clearly a fiduciary of the®Plan.

Secondly, the clear languaggthe Trust Agreement and the Plan Document contemplate
the appointment by the Trustees of an administrative manager acting as Riemyfi@eeTrust
Agreement Art. 11(4)(2)“The Trustees shall promptly agree upon and formulate the provisions,
regulatons and conditions of the pension plan herein contemplated, including . . . all other
matters relating thereto which the Trustees deem appropriate for the datenmaf benefits
and the administration of the program.”); Plan Document Art. XI(1) (“Thust€es are named
fiduciary who shall control and manage the operation and administration of therPlan,
designate an administrative manager for such purpb$esiphasis added)). To the extent
anything in the SPD purports to conflict with the clear aulation of the Plan Document, this
Court finds, as Plaintiff herself observed in briefing, that the Plan Documenbledngrthe
SPD’s own unambiguous langua@eeSummary Plan Description, p. 14 (“This summary is not
intended to change in any way the provisions of the Pension Pl@nottillion v. United Ref.

Co, 781 F.3d 47, 60 (3d Cir. 2015) (holding that based on the written disclaimer in the SPD, the

plan document controls where it conflicts with the SPD).

Reviewing the undisputed facts, the Court finds that, at her depo§iteontiff testified
that Mr. Mercadante informed Plaintiff at each of her annual review meehiailgshte was not a

participant in the PensidPlan After June 8, 2006, Mr. Mercadante, as fund administrator, was a

12The Court also observes the inherent tension in Plaintiff's challenge to Mrad4erte’s
status as a fiduciary, given that the only adverse benefit determinationnrbigecase from
Plaintiff's perspective isgain a communication from Mr. Mercadantadein an August 2014
letter: a communication that Plaintiffas not a participant in the Pension Plan that was not
substantively different frorthe oral communications she received annually at her reviews.
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fiduciary of the Pension Plan. Accordingly, depending upon the time of the year at which
Plaintiff's annual reviews were held, itésnceded by the Plaintiff that in either 2006 or 2007,
Mr. Mercadante, as a fiduciary of the Pension Plan informed Plaintiff thateshaot a

participant in the Pension Plan. Construing the fictise light most favorable to Plaintjfthe

Court will use December 31, 2007 as the date of Mr. Mercadante’s conduct. Under 29 C.F.R. §
2560.503-1m)(4), “[t] he term ‘adverse benefit detamation’ means any of the following: a
denial, reduction, or termination of . . . a benefit, including any such denial, reduction,
termination, . . . that is based on a determination of a participant’s or benedia@bgybility to
participate in a plan. . .” Accordingly,Mr. Mercadante’s representation to Plainttfh or

before December 31, 200hatshe was not a participant in the Pension Plan was adverse to
Plaintiff and therefore repudiated her rights under the 8aa, e.gChristian v.Honeywell Ret.

Ben. Plan 582 F. App'x 103, 104—05 (3d Cir. 2014) (repudiation was clear and made known to
plaintiff where plaintiff “spoke with the Plan’'s representatives . . . andni@sried that all

benefits would be terminated’As the limitations priod for Plaintiff's claim extends back only

to March 23, 2009 er ERISA benefits clains untimely provided that the other prongtloé

RomeroMiller test is met.

The remaining questiamereforeis whether under step 2 of tRemerdéMiller test, the
Pension Plan’s repudiation was clear and made known to the PI&j8iitutes of limitations
are intended to encourage ‘rapid resolution of disputes, repose for defendants, and avoidance of
litigation involving lost or distorted evidence.h@&se aims are served when the accrual date
anchors the limitations period to a plaintiff's reasonable discovery of daigomarm. This
ensures that evidence is preserved and claims are efficiently adjudicatedrdstcarstatute of

limitations not baed on reasonable discovery is effectively no limitation atiillér v. Fortis,
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475 F.3dat 522 (quotingRomero 404 F.3d at 2235ee als®ix v. Total Petrochemicals USA,
Inc., Pension Plan540 F. App'x 130, 134 (3d Cir. 2013) (“as we explainedilter, ‘a statute

of limitations not based on reasonable discovery is effectively no limitatidiiat a

“ERISA does not require ‘plan participants and beneficiaries likelgraiiar with the
intricacies of pension plan formulas and the technical requirements of ERISAptodec
watchdogs over potential plan errors and abuses,” but ERISA also daetievat a plaintiff of
the need to be “vigilant” when conduct by the fiduciary alerts him or her to an acatien.
Miller v. Fortis, 475 F.3dat 522 (quotingRomero 404 F.3d at 224 (internal quotation marks
omitted). “Such vigilance does not make [plaintiff] a “watchdog” for potential plan eamds
abuses.ld. at523. In short, sincBliller, the Third Circuit has required only that putative
participants and beneficiaries “exercise reasonable diligen@eVestigating anghreserving

their ERISAbenefitsId. at522.

In reviewing Count | therefore, it is plain tHataintiff in this case failed to exercise
reasonable diligende the face of the Pension Plan’s clear repudiation of her rights. Firstly, Mr.
Mercadante, the fund administratorformed her annually that she was not a Plan partigipant
and continued to so inform her afterdisobecame a fiduciary of the Pension Pl&econdly,
Plaintiff testified thasshe knew fronat leastl998 onward that no contributions to the Pension

Plan were being made on her beHalLastly, it is undisputed that while Plaintiff received

B n support of its theory that the absence of a notification from the Pension Plan coultditeonsti
a repudiation by the Pension Plan, Defenslaaly heavily on another case from this District,
Sturgis v. Mattel, Inc525 F. Supp. 2d 695 (D.N.J. 200If) Sturgisthe court found thahe
particularERISA plan in question required regular employee premium contributions to continue
enrollment andhatthe plaintiff had regularly received pay stubs in which no deductions had
been made for employee benefit contributions. The court ruled that receipt oy ttelpa

triggered the plaintiff's reasonable duty to investigate the status of higtbexmef began the
limitations period for his ERISA claims. The facts here are even moretbaae®turgis in that
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annual contribution statements from the two union benefit funds in which she was eshdled,

never receivedontribution statements from the Pension Ftihd.

Thesame evidence also compels a finding under Count I, that Plaintiff had actual
knowledge of her cause of action from at least the date of the clear repuih&fyy Kurz v.
Philadelphia Elec. C9.96 F.3d 1544, 1551 (3d Cir. 1996) (“all the materiahrents of a breach
of fiduciary duty claim were patently obvious” where defendant “openly announcexbtlein
employees would receive better benefits, and others would not. For those who did not qualify,
the *harmful consequences’ of the change wereanis.. . . No ‘opinions of experts’ were
needed. Legal consultation was not required. The plaintiffs had ‘knowledge of all réémtant
at least sufficient to give [them] knowledge that a fiduciary duty haddhlbreached or ERISA
provision violated.” quotingsluck 960 F.2cat 1177). Plaintiff had actual knowledge of the
alleged breaches- failure to collect contributions from the Health Fund and failure to
acknowledge participant statds by the date of the 2007 repudiation. Indeed, to find that
Plaintiff's claim had not yet accrued in the face of such evidence would do viotetiee t

notionsof reasonable diligenand actual knowledgas estblished by the Third Circuit.

Lastly, the Court finds that in view of the date of Plaintiff's actuaMdedge, equitable
tolling of the statute of limitations period is not appropriate in this ddsough the parties
have focused on out of circuit precedents, the Third Circuit has thoroughly explored questions of

equitable relief under ERISA in the related estoppel context. “A benefloiaparticipantjmay

thePlan administrator repeatedly informed plaindifithe Plan’s participation determinatiand
Plaintiff failed to receive contribution notifications from the Plan.

14 The undisputed facts are that Plaintiff received annual notifications froenoyer, the
HealthFund, of contributions on her behalf to the Annuity Fund and the International Fund
starting sometime around her second annual review in 1999, but that she dicoevet such
statements from the Pension Plan.
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obtain ... appropriate equitable relief ... to redress [ERISA] violations or ... to effoyc
provisions of [ERISA]. 29 U.S.C. § 1132(a)(3). A beneficiary can make out a claim for
‘appropriate equrable relief,”based on a theory of equitable estoppel. To succeed under this
theory of relief, an ERISA plaintiff must establish (1) a material representéijporeasonable

and detrimental reliance upon the representation, and (3) extraordinary taccessPell v.

E.l. DuPont de Nemours & Co. In&39 F.3d 292, 300 (3d Cir. 2008) (citations omittéd).
plaintiff, however, must “do more than merely make out the ‘ordinary elements’ ¢hlelgui
estoppel to establish a claim for equitable estoppetruBRISA.. . . Because of these

heightened requiremen{she Third Circuit] ha[sonsistently rejected estoppel claims based on
simple ERISA reporting errors or disclosure violatioautz, 96 F.3dat 1553(quotingGillis v.

Hoechst Celanese Corpt,F.3d 1137, 1142 (3d Cir.1998grt. deniedb11 U.S. 1031 (1994)).

In a recent unreported opinion, the court specifically applied these standardsottinipe t
of the statute of limitations[Plaintiff] has not shown that extraordinary circumstaneeist
here,” where “if [plaintiff] had exercised reasonable diligence [plaintiff] idwave discovered
[plaintiff's] cause of action” by a dateutside the statute of limitatiori3ix, 540 F. App>at 136.
See also id(“Equitable tolling suspends the running of the limitations period if the plaintiff, in
the exercise of reasonable diligence, could not have discovered informationatgsdindi
claim.” (citation, internal quotation marks, and alteration omit(gddtingOrtega Candelaria v.
Orthobiologics LLC661 F.3d 675, 679-80 (1st Cir. 20%1¢l. (“Equitable tolling is an
extraordinary measure that applies only when plaintiff is prevented frarg €iespite exercising
that level of diligence which could reasonably be expected in the circumstaigastiig
Veltri v. Bldg. Serv. 32B—J Pension FuB®3 F.3d 318, 322 (2d Cir. 2004 hristian 582 F.

App'x at 105 (“Under such circumstances, where there was an outright repudiation as., it w
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reasonable to expect that the statutiénatations would begin to run at that point. Accordingly,
[plaintiff's] claim was timebarred when she filed her complaintt®)This Court agrees with the
reasoning oDix andfinds that there is nothing in the record reflecting any extraordinary
circumstnces that prevented Plaintiff from discovering the facts comprising her, thaitnto

the contrary, during the entire period of her employment after 1998t was well aware that
neither the Health Fund nor the Pension Plan considered her a participant in the Hangion P
andthatthe barest degree of diligence would halextedher to hercause of actiom a timely
manner to complwith the statute of limitatins to pursue a claim against the Pension Rlzah,
would have prompted her to subraitequest that the Plan compel her employer, the Health
Fund, to make contributions on her behalf. She took no action. Equitable tolling of the

limitations period is complelg unmerited.
V. CONCLUSION

Accordingly, because the spear statute of limiténs applicable to both Counts of the
Complaint began to run on December 31, 2@ The latest, and Plaintiff did not filerhe

Complaint until March 23, 201%laintiff's ERISA claims are time barred and must be dismissed

15The Court also observes that even were equitable tolling warranted, it would nqlaiasff
in the case of a clear repudiatiéturz, 96 F.3dat 1552 (applying federal common law to hold
that for equitable relief under ERISA “the limitations period will run six yedes #ie date of
theclaim's discovery.”)Bohus v. Beloff950 F.2d 919, 925-26 (3d Cir. 1991) (discussing
comparable Pennsylvania law to observe that when equitable tolling is esthltliwhstatute of
limitations is tolled until the plaintiff knew or using reasonable diligesteauld have known of
the claim.). See alsd@ odish v. CIGNA Corp206 F.3d 303, 308 (3d Cir. 2000) (“As articulated
by the New Jersey courts, the statute of limitations serves several gdatiinmthe security
and stability of human affairs created by eventual repose ... [and] the prosdettivdants'
ability to respond to allegations made against them. These goals are bestrstngidstance
by adherence to the spear limitations period.” (citations omitted)).
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with prejudice. Therefore, Defdants’ motion for summary judgment on the basis of the statute

of limitations is granted.
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