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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROSEMARY NIXON,
Plaintiff,
V. : Civ. Action No.: 15-239%FLW)

CAROLYN W. COLVIN , acting : OPINION
Commissioner of Social Security :

Defendant :

WOLFSON, United States District Judge

Rosenary Nixon(“Plaintiff’), appeals from the final decision of the Acting Commissioner
of Social Security, Carolyn WColvin (the “Commission€?), denying Plaintiff disability
insuranceébenefitsand supplemental security inconneder Title 1l of the Social Security Act (the
“Act”). Plaintiff contends thain rendering his decisiothe Administrative Law Judge (the “ALJ")
(1) failed to take into account all of her impairmentdetermining her igdual functional capacity
(“RFC"), (2) failed to properlgvaluate and weigh the medical evidence of record, and (3) failed
to properlyaddress a conflict between the testimony of the vocational expert and the@igctio
of Occupational Titles (the “DOT?)

After reviewing the Administrative Recarthe Court finds that th&LJ did not provide a
clear and satisfactory explanationhis determination of Plaintiff RFC, and thus, his decision is
not based on substantial evidendecordingly, this case isemandedor further proceedings

before the ALJ, consistent with this Opinion.
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I.  Factual Backgroundand Procedural History

This matter arises from Plainti#f disability applicationfiled on August 9, 201 1alleging
disability beginning April 5, 2008ue to high blood pressure, diabetes mellitus, and allergies
Administrative Record (“A.R.”177-89 205 Plaintiff later amended her date of digdy onset
to March 3, 2010. A.R. 29. Plaintiff’claims werdirst deniedon January 24, 2012. A.R. 109-20.
Reconsideratiorof her application was denied on June 6, 204R. 12732. Thereafter, o
August 6, 2012, Plaintiff filed a request farrearing before an Administrative Law JudgeR.
135-39. OnAugust 21, 2013, Plaintiff, represented by couriReh J. Bonner, Esq., appeared and
testified at a hearing before Alklenneth BossongA.R. 2566. On December 42013, the ALJ
determined that Plaintiff was not disablédR. 1224. Plaintiff requested a review by the Appeals
Council,and on February 8, 2015, the Appeals Council denied Plaintiff's request.-ARTBis
appeal followed.

Plaintiff was born on August 23960,and was 9 years old on the alleged onset date of
herdisability, March 3, 2010. A.R31. Plaintiff s allegedlisability results frondepressionlower
back pain with sciaticdeg pain, diabetes with diabetic neuropathy, and headaches with recurrent
ear infectiondA.R. 30.Plaintiff testifiedat the hearing before the Atldat she could not work due
topain in he feet,left side, fingertips, headnd earsas well asnuscle spasmsdyowsiness caused
by her medication, swollemand tinglingfeet, shortness of breath, fatiguBgrgetfulness,and
incontinence. A.R. 39-4Plaintiff takes medication for héoot pain,muscle spasm$igh blood
pressure, diabetes, and incontinence. A.R. 41. Plaintiff is on a speciatpi@soribed diet, due
to her diabetes, to help modulate her blood sugar. A.RRlaktiff also testified that she suffers
from incontinenceeallting from a hysterectomynd has episodes of incontineap@roximately

three times per day. A.R. 44-45.



a. Review of the Medical Evidencé
I.  Marcella Frank, D.O.— Treating Physician
On July 5, 2011, Plaintiff underwent a polyswogramto evaluate the quality of her sleep.
A.R. 348349. After observing Plaintiff while sleeping, Dr. Marcella Frank diagnosedtai
with snoring. A.R. 349. For better sleep, Dr. Frank recommended that Plaintdfsd&eping in a
supine position and that she lose weight. A.R. 349.
ii.  Olasinbo Olukoya, M.D.— Treating Physician
Plaintiff's medical records indicate that on October 24, 2011 she underwent ssfulcces
hysterectomyto treat a symptomatic fibroid uterus, dysmenorrhea, and menorrhagia. A.R. 357.
Plaintiff was dischargettom the hospital three days after her surgery without incident. A.R. 357.
iii.  Francky Merlin, M.D. — Examining Physician
On January 11, 201 Plaintiff attended a consultative exam with Dr. Francky Merlin to
assess the scope of her impairments. A.R. 367. Dr. Merlin noted that Plaintiff hsyadiikigh
blood pressure, diabetes, and depression. A.R.Réintiff reported taDr. Merlin thatshe had
previously undergone a hysterectomy and surgery on her right knee. A.RRI&@7ff claimed
thatshehadstopped using recreational drugs 20 years ago, stopped sniigkitygars ago, and
that she no longer drank. A.R. 367.
Dr. Merlin performel a physical examination of Plaintdihd found thaPlaintiff had no
difficulty getting up from a sitting position or gettilog and off the examining tablghe did not

have impaired grasping strgth of manipulative functions; she could squatwaltk on her heels

! The Court notes that numerous pages of the medical record coriiegiibfe handwritterand
poorly photocopied notes.
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and toesshe did not have impaired range of motiand her station and gait were normal. A.R.
368. Dr. Merlin measured Plaintiff's blood pressure at 140/80. A.R. 368. Dr. Merlin also noted
that Plaintiff's feet were cold with dorsalis pedisiges that were not palpable. A.R. 368.
Neurologically, Dr. Merlin observed that Plaintiff was alert, conscious, andtedeAr. 368.
Based on his physical examination, Dr. Merlin diagnosed Plaintiff with hyyseote and diabetes
mellitus. A.R. 369. Addionally, Dr. Merlin concluded that Plaintiff “is able to sit, stand, walk,
crouch, carry, hear and speak.” A.R. 369.
iv.  P.N. Aruna, M.D. —Treating Physician
On January 17, 2012, Plaintiff sought treatment from Dr. P.N. Aruna for ear pain. A.R
452. Plaintiff reported experiencing “constant ear infection, . . . swelling of te [aad the
feeling] like there is something running out of her ear.” A.R. 452. Plaintiff assmet that her
hearing at the time was “fair.” A.R. 452. Dr. Aruna examined Plaintiff and diagnosr with a
perforation of the righside tympanic membrane and recurrent otitis media. A.R. 452. Dr. Aruna
prescribed a ten day treatment course of amoxicillin, seven days of treatitieciprodex, and
two weeks of treatment with ZyrteA.R. 452. Dr. Aruna also instructed Plaintiff to return for a
follow-up examine. A.R. 452.
v. Bradd Millian , M.D. — Treating Physician
On March 16, 2012, Dr. Bradd Millian performed BRI examof Plaintiff's brain to
investigate the source of her headaclkeR. 399. Dr. Millian found no abnormalities. A.R. 399.
vi.  Gary Karlin , M.D. — Treating Physician
On April 10, 2012Plaintiff sought treatment from Dr. Gary Karlin for incontinence. A.R.
450. Dr. Karlin opined that Plaintiff's incontinence resulted from her prior hgstemy and

prescribed medicatioas treatmentA.R. 449-50.



vii.  P.N. Aruna, M.D. —Treating Physician

On April 24, 2012 Plaintiff attended a follovup exam with Dr. P.N. Aruna fdrerright-
side tympanic membrane perforation. A.R. 4B&intiff claimed that she was stdkperiencing
ear pain and congestion. A.R. 455. Dr. Aruna examined Plaintiff and found tisilldtesd right
side tympanic membrane perforation, and newly diagnosed her with chronic sinuBitigl5X
Dr. Aruna prescribed a CT scan of Plaintiff's mastoid, and suggested thatdrsastpery might
be necessary pending the results of the CT scan. A.R. 457.

viii.  Kim Arrington, Psy.D. — Examining Physician

Plaintiff attended a consultative exam with Dr. Kim Arrington on May 3, 2012 to assess
the extent of her mental impairments. A.R. 458. Dr. Arrington noted that Plaintiffhsi®gy of
high blood pressure, diabetes, iron deficiency, and had undergone a hystere€aotopéar 2011.
A.R. 458. Plaintiff informed Dr. Arrington that she had been taken to a psychiatristhalsl a
because her stgmarents thought “something was wrong with me.” A.R. 458. Additionally, Dr.
Arrington noted that Plaintiff was currently takiaglaily prescription of7/5 mg of amitriptyline,
an antidepressant. A.R. 458.

Plaintiff reported to Dr. Arrington that she suffered from a number of melated
symptomsincluding: poor sleep; dysphoric moods; crying spells; fatigue; difficaltyentrang;
isolating herself from others; episodes of increased agitation, which iadyoments with others
and thoughts of hurting others; excessive worry; nightmares; flashbacks to unideassiences;
and panic attacks with heart palpitations and swgathkR. 45859. Additionally, Plaintiff
claimed to be experiencingpgnitive symptomatologysuch as shortand longterm memory

deficits and becoming easily disoriented. A.R. 488wever, Plaintiff also reported that her



appetite was fair. A.R. 458. Plaintiff informed Dr. Arrington that she had a historaguana
and cocaine use, but had not used intravenous drugs in 22 years. A.R. 459.

Based on an interview and examination of Plaintiff, Dr. Arrington diagnosed Rlwirtiti
cyclothymic disorder, retout bipolar 2 disorder, and ru@ait posttraumatic stress disordek.R.
460. Dr. ArringtonassignedPlaintiff a global assessment of functioning (“GAF”) score of 50
which indicates serious symptoms or serious impairment in social, occupationahoot sc
functioning A.R. 460.Shefound that Plaintiff’'s mood fluctuations and anxiety may significantly
interfere with her ability to function on a daily basis. A.R. 460. Ultimately, Dr. Arrington
concluded that Plaintiff is able to follow and understand simple directions and fiostsiic
perform simple tasks independently, but has difficulty maintaining attention ancho@nion, as
well as learning new tasks and performing complex tasks independently. A.R. 46@rimytoA
opined that Plaintiff would be able to maintain a regular schedule with support andrstradR.
460. Additionally, Dr. Arrington stated that Plaintiff needed support managingniaecés, due
to her difficulties with attention, concentration, and memory. A.R. 461.

b. Review of Disability Determinations

I.  Martin Sheehy, M.D. — Disability Determination

On January 24, 2012, state agenwogdical consultanDr. Martin Sheehyreviewed the
evidence of disability submitted by Plaintiff and assessed Plaintiff's lewelpairment. A.R. 67
74. Dr. Sheehy determined that Plaintiff suffers from mild obesity, diabetlitumesssential
hypertension, and allergies. A.R. 67. Dr. Sheehy did not find that Plaintiff suféersdny
significant psychological problems. A.R. Me concluded that Plaintiff's impairments do not
significantly limit her physical or mental ability. A.R. 73. Accordingly,. Bheehy determed

that Plaintiff was not disabled. A.R. 74.



ii.  Jose Acuna, M.D. -Disability Determination

On May 21, 2012, state agenmgdical consultanDr. Jose Acunaeviewed the evidence
of disability submitted by Plaintiff and reasseskedevel of impairment. AR. 8393. Dr. Acuna
determined that Plaintiff suffers from mild obesity, diabetes mellitus, essentiaitbégsion, and
affective disorders. A.R. 888. Dr. Acuna observed that Plaintiff's blood pressure and blood
glucose are controlled with medicationdatihat her physical impairments do not significantly
limit her ability to perform work. A.R. 87. Dr. Acuna further observed thamkfits mental
impairments do not equal an affective disorder disability under Section 12.04 of 20 C.B(R, Pt.
Subpt. P, App.1 (the “Impairment List”), because her restriction of activities of daily livgg
mild, her difficulties in maintaining social functioniagemoderate, her difficulties in maintaining
concentration, persistence or pace moderate, and sheshaohistory ofrepeated episodes of
decompensation, each of extended duration. A.R. 88. Additionally, Dr. Acuna found Plaintiff's
mental impairments did not equal a disability under Section 12.04, because she had nd/medical
documented history of a chroraffective disorder of at leasto years’ duration that had caused
more than a minimal limitation of ability to do basic work activities, with symptoms or signs
currently attenuated by medication or psychosocial support, and one of the followiegeiiga
episodes of decompensation, each of extended duration; (2) a residual disease ptdeads tha
resulted in such marginal adjustment that even a minimal increase in mental demeimalsge
in the environment would be predicted to cause the individudécompensate; or (3) a cemt
history of one or more years’ inability to function outside a highly supportive liviaggement,
with an indication of continued need for such an arrangement. A.R. 88.

Based on his assessment of her mental RFC, Drnadetermined that Plaintiff is

moderately limited in her ability to understand, remember, and carry out ddteteuctions;
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moderately limited in her ahtion, concentration, and paceoderately limited in her ability to
work in coordination with or in proximity to othersthout being distracted by themmoderately
limited in her ability to accept instructions and respond appropriately to entitesn supervisors
moderately limited in her ability to get along with coworkers or peers withoutdistyaghem or
exhibiting behavioral extremesnoderately limited in her ability to respond appropriately to
changes in the work settingnd moderately limited in her ability to travel in unfamiliar places or
use public transportation. A.R.-84.. Dr. Acura reasoned that because Plaintiff's RFC limited her
to unskilled work, she could not perform her past work as a clerk, which had a spemtional
preparation (“SVP”) of 3. A.R. 92. Nonetheless, Dr. Acuna found that Plaintiff was notetisabl
becauselse could perform unskilled heavy work. A.R. 92-93.

c. Review of the Testimonial Evidence

I.  Plaintiff’s Testimony

At the hearing before the ALJ on August 2D13,Plaintiff amended her disability onset
date from April 5, 2008, the date she was laid off from her job at American Color Graphics
March 3, 2010, the first time she was treated for her diabetes. A.R. 29.

At the hearingPlaintiff testified that she has an"1grade education and never received
any specialized training for work. A.R. -33. Plaintiff explained that she can read and write as
well as perform basic math, but that she relies on her daughter to help manage lydvananse
it is difficult for her tocount. A.R. 34-35. Plaintiff stated that between 2006 and 2008 she worked
for American Color Graphics as a machine operatod between 1986 and 2006 she worked for
the Trenton Times as a machine operator/clerk. A.R. 3363Blaintiff explainedthat atboth of
these jol, her duties involved feeding skids of paper into a printing machine, unloading the

bundles produced by the machine, and confirming that the bundles were being producty. correc
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A.R. 59.According to Plaintiff her job at American CotdGraphicsequiredher tolift packets of
papersas heavy as 15 pounds ealhR. 35. Additionally, she stated that while performing this
work she was often on her feet, sometimes for up to 12 hours at a time. ARegabding her job
at the Trenton Times, Plaintiff testified that she was required to hisitgp to 20 pounds in weight
and was often on her feet. A.R. 36.

Plaintiff statedthat in April 2008, she was laid off from her job with American Color
Graphics. A.R. 36. According to Plaintiffor two years afteishe lost her jobshereceived
unemployment benefits arattively soughtewwork in warehouses, but was not offered a job.
A.R. 38. Plaintiff explained that if she had been offered a job at that time, she \awalddtepted
it, but thatif she was offered a job ngwhe would not be able to work because of her alleged
disability. A.R. 38-39.

Plaintiff testified that she is currently unable to work because she “[haspapain and
[her] medicine makes [her] tired and drowsy, and [her] feet swell up.” A.R. 3atiflalaimed
thatshe experiences pain in many areas of her body, including her feet, her leftrsidecnips,
her head, and her ears. A.R. 39. 8kplainedthat she had surgery on her right foot to remove a
“mass,” andsubsequently has suffered swelling, pain, and tingling in that foot. A.R. 39. Plaintiff
described how her fingertips in her left hand turn blue, are painful, and feel numb. A.R. 40
According to Plaintiff, vinen this occursshe has difficulty using her hands and they are painful to
the touch. A.R. 41. Plaintiff testified that when she experiences pain in hert eanmetimes
prevents her from being able to hear. A.R.Plintiff statedthat the pain in her left side is cadse
by muscle spasms. A.R. 4. At one point during her testimony, Plaintiff claimed that although
she takes medication for her pain and muscle spasd®es not help relieve her pati.R. 43.

Later, Plaintiff stated that her pain medication helps lessen the pain a litthe Rit49. Plaintiff
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further stated that this medication causes her to become dds\89, 41 Plaintiff saidthat her
doctor recommended physical therapy to treat her pain and spasms, and that sheoplauieegd
such treatment in the future. A.R. 55.

Plaintiff further testified that she takes medication to driter diabetes. A.R. 41. She
claimed toadhere to a restricted diet, prescribed by her doctor for diabetes, to hel@ataduiul
blood sugar. A.R. 42. However, despite this treatment, Plaintiff stated that her i@odisually
measures in the high 200s. A.R. &nilarly, Plaintiff saidthat she takesiedication fotherhigh
blood pressurdyut despite this treatmeitter blood pressure is still too high. A.R. 43-44.

Plaintiff testifiedthat in October 2011, she had a partial hysterectomy, and that due to this
surgery she now suffers from incontinence. A.R. 44 Athough Plaintifftakes medication to
treat her incontinence,she testified that she stiléxperiences episodes of incontinen
approximately three times per day. A.R-4Bl Raintiff explained that her incontinence occurs
not because she needs to use the bathesmhs unable to make it in time, but rather because she
is not aware that she needs to relieve herself. A.R. 45.

Plaintiff stated that she currently lives with her 29 yelat daughter and 13 yeatd
grandson. A.R. 3Zer daily activities, according to her testimony, include “try[ing] to pick up
around the house,” sitting, napping, and minor chores like washing dishes. AR.PI&intiff
testified that she no longer cooks for herself. A.R.FHaintiff claimed that she cannot lift her
granddaughter, who is 19 pounds, and is unsure if she could bar bag of flour. A.R. 50.
Plaintiff statedthat she cannot lift her arms above her head long enough to put rollers in her hair,
and it is difficult to use her hands for long periods of time. A.RSB@According to Plaintiff, she
frequently sess clothingand readdooksfor pleasure. A.R. 556. Plaintiff statedthat she can

only follow a television program for one hour before losing attention. A.R. 49.
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Finally, Plaintiff testified that she hasdxiver's license and can drive, but does not drive
alone because she forgets where she parked her lvaw to get back home. A.R. 4@ . Plaintiff
stated that she leaves her home approximately every other day, to run withries daughter.

A.R. 49.Paintiff testified that on these tripgith her daughtershe can only walk around a store
for up to half an hour before tiring. A.R. 49-50.
I.  Lois Salozy — Vocational Expert’'s Testimony

At the hearing before the ALJ on August 21, 2013, the vocational expert, Lois Salozy,
testified thatbased on Plaintiff's testimony and a review of Plaintiff's disabrigyort Plaintiff
previously worked asreinserting machine operator. A.R. 60. Mr. Salozy further testified that even
though this job is typically performed at medium exertion, Plaintiff performisdjdb at light
exertion. A.R. 60. Mr. Salozy stated thhis job is unskilled and hasSV/P level of 2, meaning
up to one month of training is required to perform the job. A.R. 60. Based on the same evidence,
Mr. Salozy also testified that Plaintiff had also previously performegbthef a mail clerk. A.R.

60. He explained that she performed this job as unskilled and light exaiibrgn SVP level of
2.

The ALJ questioed Mr. Salozy as to whether a hypotheti¢atividual who had no
exertional limitations, but was only able to understand, remember, ang @at simple
instructions, was limited to occasional interaction with coworkers, and could onlyiafoatpient
and gradually introduced change in the workplace, would be capable of performindfi3lpamt
work. A.R. 61. Mr. Salozy opined that such an individual would be able to perform both of
Plaintiff's previousjobs A.R. 61. If the hypothetical individual’s abilities were further restricted
to no more than occasional interactions with supervisors, Mr. Salozy opined thetidtestill

be able ¢ perform both of Plaintiff's past jobs. A.R. Glowever, Mr. Salozy testified that if the
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same hypothetical individual was also exertionally limited to light exertion, with aluabs
limitations .g.climbing stairs, stooping, kneeling, etc.) being occasional, she would not be able
to perform work as an inserting machine operator, but would still be able to workakcéerk.

A.R. 61-:62. Finally, Mr. Salozy opined that if the hypothetical individual was also requirekito ta

a 10 minute break evehour, she would not be able to perform either of Plaintiff's past jbs

any work available in the national economy. A.R. 62.

d. The ALJ’s Findings

In a decision dated December 4, 2013, the ALJ determined that Plaintiff mastined
status requirements of the Act, and would continue to meet them through December 31, 2013. A.R
15. After reviewing the record and applying the relevant law, the Addidhat Plaintiff was not
disabled, within the meaning of the Act, from April 5, 2008 through the date of the ALJsoteci
A.R. 15. In reaching this conclusion, the ALJ applied the standardtipeevaluation process to
determine if Plaintiff satiséid herburden of establishing disability.

At step one, the ALJ determined that Plaintiff had not engaged in substantial gainful
activity since March 3, 2010, the amended alleged disability onset date. A.R. 17.

At step two, the ALJ determined that Plaintiff has the following severe impairments:
cyclothymic disorder, ruleout diagnosisfor bipolar Il disorder, ruleut diagnosis forpost-
traumatic stress disorder, diabetes mellitus, obesity, incontinence, artengpn. A.R. 17.

At step three, the ALJ datmined that Plaintiff does not have an impairment, or
combination of impairments, that meets or medically equals the severity of tn@yimipairments

included in the Impairment List. A.R. 18. This determination was based on the fdnbttratting

2 See infraPart lI.
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or examining physician . . . mentioned findings equivalent in severity to the critaaraydisted
impairments” and that the state agency medical consutipimtsd that Plaintiff's impairments did
not equal a listing. A.R. 18. Specifically, the ALJ stathdt Plaintiff’'s impairments, taken
together, do not constitute a respiratory disorder under SectionseB$¥)] of the Impairment
List, an endocrine disorder under Sections 308eq of the Impairment List, or a mental disorder
under Sections 12.04 or 12.06, of the Impairment List. A.R. 18.

The ALJfurtherexplained that Plaintiff's impairments do not equal an affective disorder,
under Sectior12.04, or an anxiety related disorder, under Se@f6, because Plaintiff does
not have two of the strictions listed in Sectiod2.04(B) and Sectioi2.06(B) —(1) marked
restriction in two of the activities of daily living; (2) marked difficulties in maintainsogial
functioning; (3) marked difficulties in maintaining concentration, persistemcgace; or (4)
repeated episodes of decompensation, each of extended duration. A.R 18. The ALJ found that
although Plaintiff has “mild difficulties in maintaining activities of daily living,” teesfficulties
did not reach the level of marked difficulties.R. 18. In making this finding, the ALJ cited to
Plaintiff's testimony that she was able to sew clothes, and had sewed fdhesgranddaughter,
which took her two days to complete. A.R. 18. Additionally, the ALJ determined that becaus
Plaintiff hasa good relationship with her daughter, who helps her with cooking and cleaning,
Plaintiff has moderate, but not marked, difficulties in maintaining social funegoii.R. 18.
With regard to Plaintiff's difficulties maintaining concentration, persisteand pace, the ALJ
observed that Plaintiff takes medicatiomhich makes her tired and drowsghe forgets
appointmentsshe loses her glassegl 3imes per dayherrecent and remote memory are impaired
by her depressigrand she isunable to do multiplication or division. A.R. 18. Based on these

impairments, the ALJ determined that Plaintiff's difficulties maintaining condsmta
13



persistence, and pace are moderate, but not marked. A.R. 18. The ALJ found that Plaintiff had
experienced no episodes otdepensatiorA.R. 19. Therefore, the ALJ concluded that Plaintiff's
impairments do not meet the requirements of an affective disorder under Section 12.04. A.R. 19.
Additionally, the ALJ found that Plaintiff’'s impairments do not equal an affects@rder
under Sectiod2.04, because Plaintiff does not have “a medically documented history of a chronic
affective disorder of at leasto years’ duration that has caused more than a minimal limitation of
ability to do basic work activities, with symptoms @ns currently attenuated by medication or
psychosocial support, and one of the following: repeated episodes of decompensation, each of
extended duration; or a residual disease process that has resulted in sucal @madjtgtment that
even a minimal inciEse in mental demands or change in the environment would be predicted to
cause the individual to decompensate; or current history aframere years’ inability to function
outside a highly supportive living arrangement, with an indication of continued need farsuch
arrangement.” A.R. 19. Finally, the ALJ found that Plaintiff's impairments désnot equal an
anxiety disorder, undere$tion 12.06, because Plaintiff does not have a complete inability to
function outside her home. A.R. 19.
At step four, the ALJ found that Plaintiff has the RFC to perform light work, as define
20 CFR 404.1567(b) and 416.967(b), but that she can @clsmnally climb stairspalance
stoop;kneel crouch climb laddersor crawt and that she can only frequently finger. A.R. 19. The
ALJ determined that Plaintiff's RFC is also limited to understanding, remembandg;arrying
out simple instructions a workplace where contact with a supervisor, coworkertlaplublic
is occasional, and where changes in the workplace are infrequent and graciaallyced. A.R.

19. In determining Plaintiff's RFC, the ALJ considered “all symptoms andxtemtetowhich
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these symptoms can reasonably be accepted as consistent with the objectabevieldince and
other evidence,” including the opinion evidence on the record.

The ALJ determined that Plaintiffs “medically determinable impairments could
reasonably be expected to cause some of the alleged symptoms; howeverf B lsiatements,
concerning the intensity, persistence and limiting effects of these sympt@nes not entirely
credible” A.R. 21. The ALJ noted that Plaintiff left her job in 2008 only because she was laid off.
A.R. 20.And although therare many pages of Plaintiff’'s medical records, cataloging physical
testing and treatment that she receivedsehecords do not include “significant findirigé.R.

20. Additionally, the ALJ observed thisiere were no-xay reports or magnetic resonanc@ging
reports included in Plaintiff's medicatcords. A.R20. The ALJ found that Plaintiff's glucose
and hypertension numbers, although mildly elevated at times, are reasonalaifecbwnith her
medicationsA.R. 20 And, theALJ observed that despite the fact that Plaintiff testified that she
experienced pain, there was no mention of diabetic neuropatlamomanagement treatment in
her medical records. A.RO. Moreover, the ALJ observelat Plaintiff had testified that her pain

is “lessened” by her medicatipand thus far she has only pursued conservative treatment for her
pain, including physical thepy. A.R. 20

The ALJ noted that Plaintifias not been hospitalized fogruncontrolled blood pressure,
and has had no ophthalmologic, cardiac, renal or neurological involve®i@n20. Additionally,
the ALJ observed that she takasinopril/hydrochlor¢hiazide, Norvasc, and metoprotol treat
these conditionsA.R. 20. The ALJ observed that Plaintiff also takes metformin for her blood
sugar, and has no history of related medical complicatlixesheart attack, kidney failureor

stroke. A.R. 20.
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The ALJ reviewed Dr. Merlin’s report thalaintiff hadnormal motor strength, gait and
station, and had no difficulty getting frosiiting to standing or getting on/off the exam talldR.
20.However, the ALJ found that in general, Dr. Merlin’s opiniort Blaintiff is able to sit, stand,
walk, crouch, carry, hear and speskould be given reduced weight because it is “overly vague
and does not address how often [Plaintiff] can perform these activities or how raigth she
can lift and/or carry.” A.R. 2ZThe ALJ also noted that based on her testim&tgintiff cannot
stend for long periods, and cannot climb “a lot” of stairs or walk long distaneealking for a
maximum of thirty minutes before having to rest. A.R. 21.

The ALJfurtherobservedhatPlaintiff is considered obese because shé&d4s&nd weighs
approximatey 184 pounds, giving her a Body Mass Index (BMI) of 31.6. A.R. 21. Taking into
accountPlaintiff's obesity together with her other physical impairments, the ALJ found that
Plaintiff was precluded from performing more than a limited range of lignk wA.R. 21.The
ALJ further observed that Plaintiff “underwent hysterectomy on October 24, 2011,omn s
resulting incontinence,” but did not specifically discuss how thipairment might affect
Plaintiff's RFC. A.R. 21.

In general, the ALJ found that Phiff was more limited than determined ke state
medicalagency consultants, and accordingly, gave their opinions little weight. A.R. 28e ke
state agencynedicalconsultants determined that Plaintiff had fs@vere physical impairments
and moder but not disabling mental limitations, based on Plaintiff's testimony, the ALJ found
that Plaintiff suffered from more significant limitations. A.R. 23. The Abdatuded that thetate
agency medicatonsultants had not adequately considered the conhl@fiects of Plaintiff's

impairments. A.R23.
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Regarding Plaintiff's mental impairments, the ALJ noted that Plaintiff reported
experiencing dysphoric moadsrying spells fatigue difficulty concentrating excessive worry
nightmares difficulty sleeping flashbacks to unpleasant experiengesnic attacks with heart
palpitations and sweatinghort and longerm memory deficitsas well as the need to isolate
herself from others. A.R. 2B1. The ALJobservedhat Plaintiff underwent a polysomnogram in
2011, which revealed some mild snoring, for which weight ieas the recommended treatment.
A.R. 21. Additionally, the ALJ observed that Plaingperiencegpisodes of increased agitation
characterized by arguments with others and thoughts of hamwtinegs A.R. 2021. The ALJ
noted that Plaintiff needs reminders to take her medication. A.R. 21. The AlLdkfdsenced
Plaintiff's fair appetiteand history of marijuana and cocaine use. A.R. 21.

The ALJ reviewed Dr. Arrington’s report, and found that some of her opinions regarding
Plaintiff's mental impairments should be given “some weight,” but gave little weightr.to D
Arrington’s conclusion that Plaintiff had a GAF score ofi% that Plaintiff suffered from serious
symptoms, like suicidal ideaitn, or that Plaintiff had serious difficulty in social, occupational, or
school functioningA.R. 22.Specifically, the ALJ determined that the followiaginions of Dr.
Arrington should be given some weighhat Plaintiff is abled follow and understandimple
directions and instructions; is able to perform simple tasks independently; weeldlifieculty
maintaining attention and concentration; would have difficulty learning ndww gaml performing
complex tasks independently; and would be able to maintain a regular schedule with augport
structure A.R. 22. The ALJ explained that these opinions merited some weight because they wer
“partially consistent with the other medical evidence and the other credideneeiin the record,
including the findings on clinical examinations, the findings upon diagnostic studies and/or

evaluations, and the claimant's symptdnsR. 22.
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Conversely, the ALJ gave Plaintiff's GAF score little weight, becaudeural that it was
“not consistent with the overall meadil evidence of record, which appears to indicate moderate
mental impairments.A.R. 22. Specifically, the ALJ concluded that Plaintiff's ability for social
functioning would only slightly impact her ability to deal with the public, bosses, \s8pes, or
co-workers. A.R. 22. The ALJ explained that this conclusion was based on Pkidiilay of
good social functioning at the hearing. A.R. 22. For exanipeALJ observed thatt the hearing,
Plaintiff adequately responded to extensive questions,rustdessful circumstances, in the
presence of strangers, and appeared to relate adequately and comfottaliye wiLJ and her
counsel A.R. 22. However, the ALJ accounted for discrepancies between his observations at the
hearing, and Plaintiff's allegddnitations, by limiting Plaintiff's RFC to only occasional contact
with others in the work setting. A.R. 22.

Additionally, the ALJ explained that Plaintiff's testimony regarding hdrtglbo perform
unskilled work on a regular sustained basis, supptitedssessment that she has relatively good
ability for maintaining concentration, persistence, attention and pace, attde#se extent
necessary to perform sustained unskilled work ta8kR. 23. Specifically, the ALJ cited to
Plaintiff's testimony hat shemaintains the ability to sew for long perigdsat shereads*a lot’;
that she performdight sweepinand “light dishwashing”and that she can drive a car and shop.
A.R. 23. Additionally, the ALJ relied on Plaintiff's report thatchool” is part of her daily
activities. A.R. 23. The ALJ concluded that ‘fls extensive array of activities require
substantially good abilities for maintaining concentration, persistetteatian and pace, and are
consistent with an ability to perform a lted range of unskilled, light work.” A.R. 23.

Finally, the ALJ observed that Plaintiff receives no medication or othémeee& for her

alleged mental impairments, which supports a conclusianher symptoms are not as disabling
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asalleged.A.R. 23.However, the ALJ gave Plaintiff the benefit of the doubt, and accepted her
allegationf dysphoric moodssome difficulty concentratin@nd episodes of increased agitation
causingimpaired social interaction. A.R. 23. Accordingly, the ALJ determinedRlantiff is
limited to understanding, remembering acalrying out simple instructions; to having only
occasional contact with others; and to working@menvironment where changes are infrequent
and gradually introduced, as she is likelybEcome moresymptomatic with the added mental
pressures generally associated vegimiskilled and skilled work. A.R. 23.

Based on Plaintiff's RFC, the ALJ found that Plaintiff was capable of penfigrher past
work as a mail clerk. A.R. 23. The ALJ observed thah@Dictionary of Occupational Titles, the
work of a mail clerk is assigned a Specific Vocational Profile (“SVP’2,a8 unskilled, and has
light exertional requirements. A.R. 23. The ALJ relied on the vocational expetimday that
an individual given Plaintiff's age, education, work experience, and RFC could per@ntiffd
past work as a mail clerk. A.R. 23. Therefore, because she was capable of perfemagt
work as a mail clerkhe ALJ’s final determination was that Plaintiff was natadiled within the
meaning of the Act from April 5, 2008 through the date of the ALJ’s decision. A.R31%4.
Accordingly, the ALJX analysis did not proceed to step five.

[I.  Standard of Review
On areview of a final decision of the Commissioner of thed&acurity Administration,
a district court “shall have power to enter, upon the pleadings and transcript otahe, @
judgment affirming, modifying, or reversing the decision of the Commissiortfeo@él Security,
with or without remanding the cauk® a rehearing.” 42 U.S.C.405(g);seeMatthews v. Apfel
239 F.3d 589, 592 (3d Cir. 2001). The Commissiandecisions regarding questioofsfact are

consideredconclusive bya reviewing court if supported by “substantial evidence in the record.”
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42 U.S.C. 8405(g);see Knepp v. Apfe04 F.3d 78, 83 (3d Cir. 2000). While the court must
examine the record in its entirety for purposes of determining whether the €sipmais
findings are supported by substantial evideli@eher v. Matthews574 F.2d772, 776 (3d Cir.
1978), the standard is highly deferentidnes v. Barnhast364 F.3d 501, 503 (3d Cir. 2004).
Indeed, “substantial evidence” is defirexl“more than a mere scintillaf evidenceput less than
a preponderancef the evidenceMcCreav. Comnr of Soc. Se¢.370 F.3d 357, 360 (3d Cir.
2004). “It means such relevant evidence as a reasonable mind might accept ate dékbagonmer
v. Apfe] 186 F.3d 422, 427 (3d Cir. 1999). A reviewing court is not “empowered to weigh the
evidence or substitute its conclusions for those of thefifar.” Williams v. Sullivan970 F.2d
1178, 1182 (3d Cir. 1992). Accordingly, even if there is contrary evidence in the record that would
justify the opposite conclusion, the Commissioselecision will be upheld if it is supported by
substantiabvidence See Simmonds v. Heckl807 F.2d 54, 58 (3d Cir. 1986).
II. Standard of Entitlement to Benefits

Disability insurance benefits may not be paid undeiittainless Plaintiff first meets the
statutory insured status requireme@se42 U.S.C. $23(c). Plaintiff must also demonstrate the
“inability to engage in any substantial gainful activity by reason of anycalgddeterminable
physical or mental impairment which can be expected to result in death or whilekthdr can
be expected to last for a continuous period of not less than 12 months. . . .” 42 U.S.C.
§423(d)(1)(A);see Plummerl86 F.3d at 427. An individual is not disabled unless “his physical
or mental impairment or impairments are of such sgvérat he is not only unable to do his
previous work but cannot, considering his age, education, and work experience, engage in a

other kind of substantial gainful work which exists in the national economy.” 42 U.S.C.
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8423(d)(2)(A). Eligibility for supplemental security income requires the sahwwing of
disability. Id. at § 1382c (a)(3)(A)(B).

The Actestablishes a fivetep sequential process for evaluation by the ALJ to determine
whether an individual is disable8ee20 C.F.R. 804.1520. First, the ALJ determines whether
the claimant has shown that he is not currently engaged in “substantial gainfty.&20 C.F.R.

8§ 404.1520(a)see Bowen v. Yuckedi82 U.S. 137, 1447 n.5 (1987). If a claimant is presently
engaged in anform of substantial gainful activity, he is automatically denied disability benefits
See20 C.F.R. $104.1520(b)see Bowerd82 U.S. at 140. Second, the ALJ determines whether
the claimant has demonstrated a “severe impairment” or “combination ofrimgrds” that
significantly limits his physical or mental ability to do basic work activities. QF.R.

8 404.1520(c)seeBowen 482 U.S. at 1487 n.5. Basic work activities are defined as “the
abilities and aptitudes necessary to do most jobs.” 20 C.HR4.8521(b). These activities
include physical functions such as “walking, standing, sitting, lifting, pushingnguheaching,
carrying or handling and mental functions such as “understanding, carrying out, and
remembering simple instructionssaiof judgment; responding appropriately to supervision, co
workers and usual work situations; and dealing with changes in a routine waonky.5étti A
claimant who does not have a severe impairment is not considered disabled. 20 C.F.R.
8 404.1520(c)se= Plummer186 F.3d at 428.

Third, if an impairment is found to be severe, the ALJ then determines whether the
claimants impairmens meet orare equal toany impairment onthe Impairment List20 C.F.R.
8404.1520(a)(4)(iii). If the claimant demonstratiesat his impairments are equal in severity to, or
meet those on the Impairment List, the claimant has satisfied his burden ofapbas

automatically entitled to benefitSee20 C.F.R. $04.1520(d)see Bowe82 U.S. at 1467
21



n. 5. If the specific impairment is not listed, the ALJ will consider in his decision thaiiment
that most closely satisfies those listed for purposes of deciding whethempl@ment is
medically equivalentSee20 C.F.R. $104.1526(a). If there is more than one impairment, the ALJ
then must consider whether the combination of impairments is equal to any listeaniemdd.
An impairment or combination of impairments is basically equivalent to a listed impairiment i
there are medical findings equal severity to all the criteria for the one most simi\&illiams,
970 F.2d at 1186.

If the claimant is not conclusively disabled under the criteria set forth inmpairment
List, step three is not satisfied, and the claimant must prove at step fabenneretains theFC
to perform his past relevant work. 20 C.F.R. § 404.152B@)en482 U.S. at 141. If the claimant
is able to performhis previous work, the claimant is not disabled. 20 C.F.R4&B81520(e),
416.920(e);Bowen 482 U.S. at 1442. The claimant bears the burden of demonstrating an
inability to return tchis past relevant workPlummer 186 F.3d at 428. Finally, if it is determined
that the claimant is no longer able to perform his previous work, the burden of production then
shifts to the Commissioner to show, at step five, that the “claimant is able to perform work
available in the national economyBbwen 482 U.S. at 1467 n.5; Plummer 186 F.3d at 428.
This step requires the ALJ to consider the clainsaRFC, age, education, and past work
experience. 20 C.F.R. 4D4.1520(f). The ALJ must analyze the cumulative effect of all the
claimants impairments in determining whether the claimant is capable of performing maebik a
not disabledld.
IV.  Plaintiff's Claims on Appeal

Plaintiff argues that th&LJ erred in his decision at step fooy (1) failing to take into

account all of heseverampairments in determining h&FC (2) failing to properly evaluate and
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weigh the medical evidence of recanddetermining her RFGand(3) failingto properly evaluate
the vocational evidence on recoRlaintiff also submitshat rather than remand this matter to the
ALJ for a rehearing, the Court should reverse the ALJ’s decisiogramt summary judgment in
her favor

First, Plaintiff argues that the ALJ failed tiake into account her incontinence when
determining her RFC. Indeed, when discussing theslfas Plaintiff's RFC, the ALJ referenced
her incontinence, but did not explain its effect on her RFC. A.Rn2hat regard, whetmaking
a residual functional capacity determination, the ALJ maossider all evidence before him.
Burnett v. Comm’r of SSR20 F.3d 112, 121 (3d Cir. 2008pcial Security Rulin§6-8p requires
that an adjudicator assessing an RFC “must consider limitations and restrictiossdny all of
an individual's impairments,” both severe and {sewere. SSR 98p, 1996 SSR LEXIS 5.
Additionally, the ALJ must “give some indication of tleeidence which he rejects and his
reason(s) for discounting such evidend&uinett 220 F.3cat 121.Stated differently, “the AL3®
finding of residual functional capacity mumst accompanied by a clear and satisfactory explication
of the basis on which rests,” otherwise the reviewing court “cannot tell if significant probative
evidence was not credited or simply ignorelddrgnoli v. Halte, 247 F.3d 34, 412 (3d Cir.
2001) (quotingCotter v. Harris 642 F.2d 700, 704-5 (3d Cir. 1981)) (quotationstiza).

At step two of his analysishe ALJ found that Plaintiff's “incontinence from history of
hysterectomy’is a severe impairment. A.R. 17. By definition, a severe impairheenat least a
“minimal effect on an individual's ability to work McCreg 370 F.3dat 360.However, at step
four, when formulating Plaintiff's RFC, the ALJ did not explaihat effect this severe impairment
had onPlaintiffs RFC. A.R. 21.Indeed, the ALJ’s only reference to this impairment at step four

was the purely factual observation that “[t]he claimant underwent hystengfdw] on October
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24, 2011, with some resulting incontinence.” A.R. 21. Plaintiff testified that she exmsrienc
episodes of incdmence approximately three times per day, despite taking medication to treat this
condition. A.R. 4445. On one hand, the ALJ could reasonably have found thaintipgirment
affected Plaintiff's RFC byforcing herto take frequenbathioom breaksluring work hoursOn

the other handhowever,Plaintiff's incontinence might not affect her ability to workitfis
sufficiently controlledwith the use of supportive undergarmenmt®ther methoddere, kecause

the ALJ did notexplain how tis impairment factored into hisnalysisof Plaintiff's RFC,the

Court cannodetermine whetheit was taken into account or simply ignor&e Fargnoli247

F.3d at 41Thisfailure to address relevant probative evidenufficientgrounds for aemand

Sedd. at 42.

The Commissioneargues thaPlaintiff has failed to meet her burden of proving that her
incontinence results ia functional limitation that precludes her from her ability to perform her
past work as a mail clerk. However, the Alidientification of Plaintiff's incontinence as a severe
impairment astep two amounts to a finding that itstet least a minimal effect dmer ability to
work. See McCrea370 F.3d at 360. Therefore, pursuant to SSB®&he ALJ was required to
conside Plaintiff's incontinence when determining her REB2eSSR 968p, 1996 SSR LEXIS 5.

Alternatively, the Commissioner asserts that even if the ALJ erred in failexptain the
impact of Plaintiff's incontinence on her RFC, Plaintiff has not demonstitaaethis error caused
her harm. Under the harmless error rule, the party attacking an agencymioaten has the
burden of showing that the error prejudiced her “substantial righltsnseki v. Sanders56 U.S.
396, 409 (2009). However, the ALJ'ger in this caseés not harmles, because had he considered
Plaintiff's incontinence, the ALJ may have found that Plaintiff could not have performed her past

work. Having considered Plaintiff's incontinence, the ALJ may have concluded thadidition
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requiredher to takdrequent breakslo that point, hevocational expert testified that if Plaintiff's
RFC also included a limitation requiring her to take a 10 minute break every howowldenot

be able to perform her past wodk any work available in the national econorAyR. Based on
the vocational expert’s testimorthe ALJ may have found thatlimitation of Plaintiff's ability

to work without breaks could render her incapable of performing her past work asandeni
work available in the national econon®.R. 62. Therefore, absent this error, the result of the
ALJ’s decision may very well have been differé®¢e Shinsekb56 U.S. at 411.

In sum, he ALJs residual functional capacity determination does not provide this Court
with a clear andatisfactory explication of it®asoning. Consequenttijs case will be remanded
for further proceedingsn this point.

Second, Plaintiff contends that the AbJproperlydiscountedortions of Dr. Arrington’s
reportthat wereindicative of Plaintiff's disability without explaining why this evidence was not
credited In making a disability determination, the ALJ may weigh the credibilithefavidence.
Burnett 220 F.3d at 121G otter, 642 F.2cat 705.However, the ALinust give some indication of
the evidence which he rejects and his reasandiscounting such evidenddurnett 220 F.3dat
121;Cotter, 642 F.2cat 705. An ALJ’s failure to note if evidence that contretdihis findings was
consideredr to explain why such information was not creditedy begrounds for a remand.
Schaudeck v. Comimof Soc. Sec. Admin181 F.3d 429, 435 (3d Cir. 199%jowever, n this
Opinion,| need notule onwhether the ALJ erred in his analysis of Dr. Arrington’s refmtase
| have already determined that a remand is necessary on other giReagdsllesson remand,
the ALJ must fully explain his reasons for discrediting any medical evidence.

Third, Plaintiff argues thahe ALJ failed to properly evaluate the vocational evidence on

record. Specifically, Plaintiftontendsthat thee is a conflict between theocational expets
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testimonyregarding Plaintiff's past work as a mail clerk, and the DOdéscription of the
functional requirements of a mail clerk positigkccording to Plaintiff,the ALJ erred by failing
to identify and resolve the conflict between the vocational expert's testimwmhyhe DOT’s
definition of “mail clerk.”

In that connectiorf,Social Security Rling 00-4p requires that the ALJ ask the vocational
expert whether any possible conflict exists between the vocational exfestimony and the
DOT, and that, if the testimony does appear to conflict with the DOTeliwt ‘a reasonable
explanation forthe apparent conflict. Burns v. Barnhart312 F.3d 113, 127 (3d Cir. 2002)
(quoting SSR 0@lp, 2000 SSR LEXIS B Thus, thisRuling requiresboth that thevocational
expert’s explanationf the conflictbe made on the record and that the Atdress imis decision
how the conflict was resolvedd. at 127.An ALJ’s failure to explain a conflicbetween a
vocational expert’s testimony and the DOT can form the basis for a remand, mehexedrd does
not otherwise contain substantial evidence thatptamtiff can perform her past work or other
jobs that exist in the econom$eeBoone v. Barnhart353 F.3d 203, 209 (3d Cir. 2003)
(remandingcase to Commissioner, where ALJ failed to address conflict between vocatipeél
evidence and the DOT and record did not contaidemce other than the vocational expert’s
testimonythat the plaintiff could perform a significant number of jobs that exist in the economy
see alsoRutherford v. Barnhart399 F.3d 546, 557 (3d Cir. 2005). Howevieecause | am
remanding this case on different grounds, | decline to rule in this Omsitm whether thaLJ
committed reversible error by failing to adsisea conflictn this mannerNonetheless, on remand,
in accordance with Ruling 8@p, the ALJ should clarify and resolaay conflicts between the

vocational expert’s testimony and the DOT.
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Plaintiff also submits that rather than remand this matter té\tldefor a rehearing, the
Court should reverse the ALJ’s decision and grant sumjmadgynent in favor of Plaintiff, because
the Commissioner has “failed to meet his burden to rebut Plaintiff's prima &wwing of
disability.” Pl.’s Mem. of Law 14In cetain circumstances, it may be appropriate to reverse an
ALJ’s decision without remand, pursuant to 42 U.8@5(qg) if the administrative record fheen
fully developed and substantial evidence on the record as a whole iadi@t@ claimant is
disabbled and entitled to benefit&illiland v. Heckler 786 F.2d 178, 1885 (3d Cir. 1986)
However, “[wlhen an ALJ does not address all of the evidence of record, the appropriate action is
to remand for further proceedings, as a District Court hdaatdinding role in reviewing social
security disability casésZied v. Astruge347 F. App’x 862, 865 (3d Cir. 200%ere, remands
appropriatebecause it will allow the ALJ to address the effect of Plaintiff's incontaeipon her
RFC, as well as gnoutstanding questions regarding the credibility of Dr. Arrington’s opinion and
potential conflicts between the vocational expert’s testimony and the DOT.

V.  Conclusion

The Court finds that the ALJid not provide a clear and satisfactory explanatmwrhis
determination of Plaintiffsesidual functional capacitgnd thus, his decision is not based on
substantial evidence. Accordingly, this case is remanded for further proceedorgstbe ALJ,

consistent with this Opinion.

Dated: April 15, 2016

/s/Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge
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