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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

THOMAS E. ST. PIERREn his own

right and on behalf of all those similarly : Civ. Action No.: 15-259¢FLW)(DEA)
situated, :
OPINION
Plaintiff,
V.

RETRIEVAL-MASTERS CREDITORS
BUREAU, INC.,

Defendant.

WOLFSON, United States District Judge

In this putative class actiomRlaintiff Thomas E. St. Pierre (“Plaintiff’allegesthat
defendant Retrievallasters Creditors Bureau, Inc. (“Defendanwijolated the Fair Debt
Collection Practices Act (th&FDCPA” or the “Act”), 15 U.S.C. 81692, et seq, because
Defendanta debt collectomnailed Plaintiff and other similarly situatedebtorsgenvelopes with
glassine windows through whitheiraccount number and other personal informatias visible.
Presently before thi€ourt isDefendant’snotion to dismiss the Amended Complaint, pursuant to
Fed R. of Civ. P.12(b)(1) and 12(b)(6) For the reasons set forth below, Defendant’'s motion to
dismiss iSGRANTED.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY
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The allegations in th&mendedComplaint arestraighforward?® Plaintiff alleges that he
contractedwith New Jersey &ZPass (“EZPass”)to participate inits electronic toll payment
program(the “Agreement”) whichallowstolls to be collectedrom an EZPassaccount through
an electronic transpondegeeAm. Compl.qf 1920; Ex. A. Plaintiff allegeghat, pursuant to the
Agreementhewas requiredo maintaina prepaid balan¢@nd at the momente passed through
a laneaccepting the eleanic payment, EZPasswould automaticallydeduct therequiredtoll
chargefrom his account balanceld. at 119;Ex. A. Plaintiff furtheralleges thgiwhen he passed
through a lanevith insufficient fundsin his accounthe wassubject to penaltie®r nonpayment
of thetoll. Id. at 1123, 25; Ex. A.

Plaintiff assertghat Defendant sent hima collection lettey dated November 11, 2013,
attemptingto recover $60.06, which “constituted a combination of unpaid tolls and associated
penalties....” Id. at § 23. In the letter, DefendanadvisedPlaintiff that becauséne had not

“maintained] a sufficient prepaid balance,”-BPassrevoked hisprivileges andassigned the

! Plaintiff's allegations in thé\mendedComplaint will be accepted as truk addition, Plaintiff

has attached several documents to the Amended Complaint, includitig-#iass Individual
Agreement Terms an@onditions; as well as two collection letters from Defendant. Because
these documents are attachiedhe Amended Complaint, the Court may consider them on this
motion. SeeFrederico v. Home Depot, 507 F.3d 188, -221(3d Cir. 2007)seeMarks v. Struke,

347 F. Supp. 2d 136, 143 (D.N.J. 2004) (stating that, on a motion to dismiss, courts “generally
only considers the allegations in the complaint, exhibits attached to the complaint, acd publi
records,” and that courts cannot consider matters extraneous to the pleadings).

2 Thereare severatlifferent methodso replenish an ZPass prepaid balancéd. at Ex. A. For
exampleanaccount holdecan automatically replenisitnaccount by providing ZPass withis
credit or debit card information, anaccount holder can periodically mail a check directly+to E
ZPass. Id. It is unclear from the Amended Complaint which replenishment option Plaintiff
utilized.



unpaidobligation toDefendant ér collection. Id. at Ex. B DefendantvarnedPlaintiff thatthe
[c]ontinued use of your New JerseyZPass tag will result in toll evasion violations and
administrative fees. Id. In addition Plaintiff allegesthat nearlyseven months lateDefendant
sent him another collection letfelatedJune 16, 2014attemptingto recover “the amount of
$1,200.75, which represented a combination of unpaid tolls and associated penitias{25;

Ex. C. Defendant alsaotified Plaintiff that“[t]| he New Jersey Turnpike Authority retains the right
to issue a summons for violating N.J.A.C. 19:9:9.R. at Ex. C.

Plaintiff does notchallengethe validity of the underlyingobligationto payoutstanding
tolls and penalties Rather, in his singleount Amended Complaint, Plaintiissertsthat
Defendan violated § 1692f(8) of theDCPA“by sending EZPass collection letters to Plaintiff
and members of the putative Class in envelopes with glassine windows through which their
account numbers were made visibfe Itl. at | 42 seeid. at J 27 According to Plaintiff, the
“disclosure of the account numbers... constitutes an invasion of privacy, a core @no&ting
the FDCPA,” since idisseminates information about his “status as alleged debasrjjvell as
[Defendant’s]debtcollection effots.” Id. at  44. Based aimatalleged violationand pursuant

to 8 1692k(a) of thEDCPA Plaintiff seeks statutory damagalsis costs and attornesyfees.

3 In the Amended Complaint, Plaintiff alleges that the following individuals should heladtin
the class:

a. All natural persons with addresses in New Jersey;

b. to whom [Defendant] sent one or mor&Eass collection letter(s);

C. which were enclosed in a glassiwendow envelope that made visible the
addressee’s account number; and

d. which were dated anytime between February 26, 2014, and the date on

which a class is certified in this action.
Id. at 1 30.



On March 2, 2015, Plaintiff filed the instant action in the Superior Court of Newylers
Law Division, Ocean County. On April 10, 2015, Defendant removea@dhento this Court.
Shortly dter Defendant fileda motion to dismisgshe Complaint Plaintiff filed an Amended
Complaint on June 22, 2015. On August 17, 2@&fendant fileda motion to dismissthe
Amended Complaint, ¢in the alternative, stay thectionpending the outcome of the Supreme

Court’s decisior inCampbeHEwald Co.v. Gome, 136 S. Ct. 6632016) and/oSpokeo, Inc. v.

Robins 136 S. Ct. 1540 (2016). On January 6, 2016 Gburt ordered a stay of the proceedings.
After the Supreme Court decid&gokeq Plaintiff filed a motion to vacate the stay of proceedings
On June 16, 2016, this Court ordered that the lstajfted, but administratively terminated the
pending motion to dismiss. On August 19, 20a6the instruction of the CourDefendant
renewed its motion to dismiss the Amended Complaint, which Plaintiff has opposed.
. STANDARD OF REVIEW

Under Rule 12(b)(6), a complaint may be dismissed for “failure to stégnaupon which
relief can be granted.” Fed. R. Civ. P. 12(b)(6). When reviewing a motion to dismiss on the
pleadings, courts “accept all factual allegations as true, construertipaint in the light most
favorable to the plaintiff, and determine whether, under any reasonable reathegcomplaint,

the plaintiff may be entitled to relief.Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233 (3d Cir.

2008) (internal quotation marks omitted). Under such a standard, the factyatiafie set forth
in a complaint “must be enough to raise a right to relief above the speculative Be#kXtlantic

Corp. v. Twombly, 550 U.S. 544, 555 (2007). Indeed, “the tenet that a court must accept as true

all of the allegations contained in a complaint is inapplicable to legal comadusi Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009). “[A] complaint must do more than allege the plaintiff's



entitlement to relief. A complaint has to ‘show’ such an entitlement with its faEigwler v.

UPMC Shagside 578 F.3d 203, 211 (3d Cir. 2009).

However, Rule 12(b)(6) only requires a “short and plain statement of the ¢tlawnng
that the pleader is entitled to relief” in order to “give the defendant fair notigbatifthe... claim
is and the grounds upavhich it rests.” Twombly, 550 U.S. at 555. The complaint must include
“enough factual matter (taken as true) to suggest the required element. Thimimegose a
probability requirement at the pleading stage, but instead simply calls for enctgfio faise a
reasonable expectation that discovery will reveal evidence of the necessary .&leRigihips,

515 F.3d at 234 (internal quotation marks and citation omitted); Covington v. Int'l Ass’'n of

Approved Basketball Officials, 710 F.3d 114, 118 (3d Cir. 2013) (“[A] claimant does not have to

set out in detail the facts upon which he bases his claim. The pleading standard is moaakin t
probability requirement; to survive a motion to dismiss, a complaint merely hateta ptausible
claim for relef.”) (internal quotation marks and citation omitted).

In sum, under the current pleading regime, when a court considers a dismissal megon, thr
sequential steps must be taken: first, “it must take note of the elements thef phaistiplead to

state aclaim.” Connelly v. Lane Const. Corp., 809 F.3d 780, 787 (3d Cir. 2016) (internal

guotations marks and brackets omitted). Next, the court “should identify adleg#tat, because
they are no more than conclusions, are not entitled to the assumptiarthdf Id. (internal
guotation marks omitted). Lastly, “when there are wytdhded factual allegations, the court
should assume their veracity and then determine whether they plausibly gieeansentitlement
to relief.” Id. (internal quotation marks and brackets omitted).

II. DISCUSSION



Defendant argues that the Amended Complaint should be dismissed because ldaintiff
failed to allege a concrete harm sufficient to establish Article Il standinghe alternative,
Defendant contends th#te obligation it seeksto recover— the delinquentoll chargesand
penalties- is nota “debt’as defined by theDCPA In responsgPlaintiff contends thdte has
alleged sufficient concrete hafmecausdefendantdisclosed his pvate informationby sending
two collection letters that made visible his account numbdoreover Plaintiff argues that
Defendant was attempting to collect'debt” within the meaning of the FDCRAecausedhe
obligationto pay the outstanding tolls and penalaess from the E-ZPassAgreement, which is
aconsensual transactiohturn first to the standing question.

a. ARTICLE 1l STANDING

Article 11l of the United States Constitution limits the scope of federal couréstiaal
“cases or “controversies.” SeeU.S.Const., art. lll, 8. “The [standingpoctrine developed in
our case law to ensure that federal courts do not exceed their authority as érhaadigonally
understood,” ands a result, “[tjhe doctrine limits the category of litigants empowerethiotain
a lawsuit in federal court to seek redress for a legal wro8gdkeo, InG.136 S. Ct. at 154%ee

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).Article Il standing consists of three

irreducible elements‘[t] he pgaintiff must have(1) suffered an injury in fact, (2) that is fairly
traceable to the challenged conduct of the defendant, and (3) that is likely todsseddoy a
favorable judicial decision.’Spokeo, In¢.136 S. Ct. at 1547 (citingujan, 504 U.S. at 560-61).
Here, Defendant’'s argument centeesitirely on the injury-in-fact element, andmnore
specifically, the requiremenihat an injury be concrete Generally speaking, to demonstrate an
injury-in-fact, “a plaintiff must show that he or she suffered ‘an invaeioa legally protected

interest’ that is ‘concrete and particularized’ and ‘actual or imminent, not atorgé or



hypothetical.” 1d. at 1548 (quoting_ujan, 504 U.S. at 560).In order for an injury to be
particularized;'it ‘must affect the plaintifin a persaal and individual way.””Id. (quotingLujan,

504 U.S. at 560 n)1 In addition “[a]n injury in fact must also be ‘concrete.ltl. While courts
have sometimesconflated the particularization and concreteness requiremérstsnding, the
Supgeme Courin Spokeocexplained that[a] ‘concreté injury must be de facto’; that is, it must
actually exist.” Id. (citation omitted) The Court continued, “[w]hen we have used the adjective
‘concreté, we have meant to convey the usual meaning of the-t€renl, and not abstract.”

Id. (citation omitted).While “[c]oncreteness... is quite different from particularizatiaghg Court
explainedhat “[ clJoncreté is not, however, necessarily synonyrmaevuth‘tangible.” 1d. at 1548

49.

Both tangible and intangiblearmscan be sufficiently concrete to establish an injury in
fact 1d. at 1549 {Although tangible injuries are perhaps easier to recognize, we have confirmed
in many of our previous castmat intangible injuries can nevertheless be concieté/ith respect
to intangible injuries, courts must consider “both history and the judgment ofé€3sng Id.

The Supreme Courhas established “two tests for whether an intangible injury can... be

‘concrete.” 1n re Horizon Healthcare Servs. Inc. Data Breach | Big6 F.3d 625, 637 (3d Cir.

2017) (citingSpokeo, InG.136 S. Ct. at 1549)Vith respect tahe first testcourts mustletermine
whether the “harm has a close relationship to a hhah has traditionally been regarded as
providing a basis for a lawsuit in English or American courg§gokeo, Ing.136 S. Ct. at 1549
If the answeliis affirmative “it is likely to be sufficient to satisfy the injuip-fact element of
standing.” In re Horizon 846 F.3d at 637.

In the absence of eoserelationship,courts musnextdetermine whether Congress has

identified andelevatedthe allegedharm ‘to the status of [a] legally cognizable injur[y].ld.



(alteration in original) (internal quotation marks omittédgyoting Spokeplinc., 136 S. Ct. at
1549). Congress plays an importand instructiveole in definingcognizable injuriesthat were
previously inadequate in law3pokegInc. 136 S. Ct. at 154@nternal quotatiomnarks omitted)
(quotingLujan, 504 U.S. at 578)However,“Congress’ role in identifying and elevating intangible
harms does not mean that a plaintiff automatically satisfies the {mfact requirement
whenever a statute grants a person a statutgitiyand purports to authorize that person to sue to
vindicate that right.”Id. Rather,an intangible harm satisfies thencretenessequiremeniwhen
“Congress has expressed an intent to make an injury redressable.” InzeniH84i6 F.3d at 637
It is insufficient for a plaintiff to “allege a bare procedural violation, divorcethfany concrete
harm, and satisfy the injuiyp-fact requirement....”"Spokeq Inc., 136 S. Ct. at 1549.

The Third Circuit hasecentlydiscussed the impact &pokeo orArticle Il standingin
connection witlthe dissemination of private informatidsut under the Fair Credit Reporting Act

(the “FCRA”"). Seeln re Nickelodeon Consumer Privacy Litig., 827 F.3d 262-242%3d Cir.

2016) (holding that complaints of unauthorized tracking and dissemination of the plaontifie

activities is sufficiently concrete to establish Article Il standisgg alsdn re Horizon 846 F.3d

at635-42. In Horizon, he plaintiffs asserte@ claimfor violation ofthe FCRA alleging that the

defendant Horizon Blue Cross Blue Shield of New Jersey not adequatelysafeguardheir
personal informatior names, dates of birth aisdcial security numbersagainst theft.Seeln re
Horizon, 846 F.3d at 6230. Specifically the plaintiffs alleged thattwo laptop computers
containing the unencrypted personal informatioftioé plaintiffs]and more than 839,000 other
Horizon members were stolen from Horizon’s headquarters in Newark, New.Jdikeat 630.

In reversing ad remandingo the district court, the Third Circuit held that, “[i]n light of

the congressional decision to create a remedy for the unauthorized trépsfsoal information,



a violation of the FCRA gives rise to an injury sufficient for Article tdrsling purposes.ld. at
629. TheThird Circuitreasoned that “unauthorized disclosures of information’ have long been

seen as injurious.'ld. at 638 (quotindn re Nickelodea, 827 F.3d at 274) Althoughthe court

statedthat “[w] e are not suggesting that Horizon’s actions would give rise to a cause of action
under common law,it explainedthat, “with the passage of the FCRA, Congress established that
the unauthorized dissemination of personal information by a credit reporting agprgas an
injury in and of itself- whether or not the disclosure of that information increased the risk of
identity theftor some other future harm.Id. at 639. Because Congress “created a private right
of action to enforce the provisions of the FCRA, and even allowed for statutory damagégifor
violation,” the courtdetermined that Congress expressed a clear intent to make the unauthorized
disclosure of personal informatioedressableld. (stating that, based on its actionss clear that
“Congress believed that the violation of FCRA causes a concrete harm to coti$urireteed,
theThird Circuitconcluded that the unauthorized dissemination of private information is “the very
injury that FCRA is intended to prevent,” and, as a result, “[t]here ide facto injury that
satisfies the concreteness requirement for Article 11l standildy.at 640.

While the Third Circuit hasnotaddressed whetharviolation of the FIZTPA can gve rise
to a concrete injurycourts in this district have considered that questdight of Spokeo See

e.g, Thomas v. Youderian, No. 16408, 2017 U.S. Dist. LEXIS 16585, dat721(D.N.J. Feb. 3,

2017) (findingconcrete injury wheréhe plaintiff allegedly receivea collection lettenotifying
him thata smallconvenience fee/ould be charged for paymesrnadeby credit card) Carney v.
Goldman No. 15260, 2016 U.S. Dist. LEXIS 177087, at *18 (D.N.J. Dec. 22, 2016holding
thatthe plaintiffs satisfied the concreteness requiren@nstanding,whenthey alleged that the

debt collectomisstatedthe amount of debt oweth thdr collection lettes); Blaha v. First Nat'l




Collection Bureau, Inc., No. 15791, 2016 U.S. Dist. LEXISSI575 at *22-24 (D.N.J. Nov. 10,

2016) concluding thatheallegation that the debt collectorsrepresented tHegal statu®f the
debtin the collection letters sufficiently concrete to confer Article 11l standingf. Benali v.

AENI, Inc., No. 15-3605, 2017 U.S. Dist. LEXIS 783, at 1§ (D.N.J. Jan. 4, 2017holding,

on a motion for summary judgment, that the plairti€f not establish a concrete injury becguse
based orhis testimonythathe knew thelebtwas notactuallyhis, there was naoisk thatplaintiff
would have paidhe convenience f@e Following Spokeo, ourts in this district havaddressed
constitutional standing in two differemDCPA contexts (i) violations of § 1692dor false,
deceptive and misleadingtatementsand (ii) violations of 8 1692f for the use of unfair and
uncons®nable means in collectirgdebt.

With respect toviolations of § 1692ecourtsin this district“trend in favor of finding
concrete injury under the FDCPA where the amount or validithefdebthas been misstatéd.
Thomas 2017 U.S. Dist. LEXIS 16585, at *1&hortly after the Supreme Court decidgpokeo

the court inBlahaconcludedhat the plaintiffhad established concretenjury-in-fact, whereshe

allegedthatthe defendant sent a collection leti@the plaintiff with a sttlement offeion atime
barreddebt, buthe defendarfailed todisclosethe legal status of thdebt. SeeBlahg 2016 U.S.
Dist. LEXIS 157575, at *224. The court reasoned that Conggeenacted the FDCPA *“to
eliminate abusive debt collection practices and to promote further action to matscimers
against debt collection abuses,” and tkfa allegation that the defendant made false and
misleading statemente plaintiff about thestatusof the debt‘is precisely [the harmthat[] the
statute was intended to guard againgtl’at*23. Similarly, in Carney the plaintiffallegedthat

the defendant violatethe FDCPAwhen it sent collection letters to the plaintiff containingdals

and misleading statemerdbout the amount of debt owe&eeCarney 2016 U.SDist. LEXIS

10



177087, at *1316. The courtheldthat, becausftlhe FDCPA unambiguously grants recipients
of debtcollection letters... a right to be free from abusive collection practices,” imgutle use
of false and misleadingrepresentationsthe plaintiff sufficiently alleged the concreteness
requirement ode Article Ill. Id. at *14-16.

In connection withviolations of § 1692f, which prohibits the use of unfair and
unconscionable debt collection practicesurtsin this districthaveonly addressedhe issue of
whethera collection letter thatotifiesthe debtoithat he will be assessectonvenienceharge
for payingthe debtwith a credit carcconstitutes a concrete injuryseeBenali, 2017 U.S. Dist.
LEXIS 783, at *b-17; Thomas2017 U.S. Dist. LEXIS 16585, at *1Z1. On a motion for

summary yidgment the court irBenaliconcludedhatthe plaintiff did not suffer an injury in fact,

sincethe risk of harm was entirely conjectural and hypothetica¢eBenali 2017 U.S. Dist.
LEXIS 783, at *17. Irreaching that conclusiothe court relieégxdusively on the plaintiff's own
testimony that “the allegediebt’ was not his, and he knew it immediately upon receiving the
[c]ollection [I]etter.” Id. at *14. Based on those admissions, the court founditierte was no
risk that [the plaintiff] would pay the $4.95 processing fee because he never raant avith
AT&T and immediately believed the [c]ollection [l]etter to be a ‘scantd” at *16.

Ona motion to dismisghe court in Thomaseached a differemonclusion. SeeThomas,
2017 U.S. Dist. LEXIS 16585, at *121. In that casethe plaintiff allegedhat he receiveda
collection letterstating thathe debt collector would imposeconvenienceharge if the plaintiff
opted to pay the reported debit with a credit cald. at *1. While the court noted that the
allegations werbarely enougho establiststanding -becausehe plaintiffnever actuallypaidthe
convenience fee thecourtconcludedthat the plaintiff satiséd the concreteness requiremedit

at *17,20-21. In so holding, the court reasoned that, based on the deceptive language in the

11



collection letter, the plaintiff was “at the risk of being misled into payinddbeveniencdee]’
or, in the alternative“at risk of foregoing the convenience of paying the bill on credit (or, |
suppose, at risk of giving un payingdfor it for lack of ready mongy’ Id. at *19-20. Although
the riskof harmwas slight, the court found thatwas still presentsince thé[d]eprivation of the
right to be free from false or deceptive collection information, with the attendlmfreconomic
injury, is an interest recognized by tfDCPA], and one reasonably rooted in the traditions of
the @mmon law.” Id. at *20.

While no court in the Circuit has confronted the exact issue present in this matter, this

Court is guided by the Third Circuit’'s decisionsbhioth Horizon and Nickelodepas well as the

courts in this district that have appli@bokeoto claims under th&DCPA In enactingthe
FDCPA, Congress’ overarching purpose wés eliminate abusive debt collection practices by
debt collectors, to insure that those debt collectors who refrain from using atbeistveollection
practices are not competitively disadvantaged, and to promote consisterdcBtaigo protect

consumes against debt collection abuses.” 15 U.S.C. § 1698&Douglass v. Convergent

Outsourcing 765 F.3d 299, 3002 (3d Cir. 2014). In order to further that purpose, Congress
enacted § 1692f, which “sets out a nonexclusive list of conduct that guadsieunfair or
unconscionable.'Douglass 765 F.3d at 302. Relevant to this matter, 8 1692f(8) prohibits a debt
collector from “[u]sing any language or symbol, other than the debt collector'ssaddre any
envelope when communicating with a consumeu$s of the mails or by telegram, except that a
debt collector may use his business name if such name does not indicate that he deln the
collection business.” 15 U.S.C. 8§ 1692f(8). Dauglassthe Third Circuit expressly held that §
1692f(8) prohibits a debt collector from mailing an envelope with a glassine windovihtived s

the account number of the debtor, since the “disclosure implicates a core concetimgrilmea

12



FDCPA-the invasion of privacy.”"Douglas, 765 F.3d at 303. The court explained that “[t]he
account number is a core piece of information pertaining to [the plaintiff's] stataslebtor and
[the defendant’s] debt collection effect. Disclosed to the public, it could be used t@ ¢tgos
plaintiff's] financial predicament.”ld.

Herg Plaintiff alleges that Defendant engaged in unfair and unconscionable conduct, in
violation of § 1692f(8) of the FDCPA, whénmailed Plaintiff collection letters in envelopes that
disclosed his account numband, as a resultisseminagd his private informatiorto the public
at large SeeAm. Compl. at 1 27, 424. Historically, the right toprivacy is an interest that is
deeply rooted in the traditions of tkemmon law, and Congress has often elevated the disclosure

of certain private information to the status of a cognizable h&eeln re Nickelodeon, 827 F.3d

at 274 In re Horizon, 846 F.3d at 63D; see alsdThomas 2017 U.S. Dist. LEXIS 16585, at *13

Indeed, with the passage of RBCPA Congressnanifesteda cleaintent to makeheunfair and
unconscionablelisclosure ofprivateinformationredressableespeciallyconsidering thabne of
Congressstated purposesas toeradicaté invasions of individual privacy.” 15 U.S.C. 8 168},

seeDouglass 765 F.3d at 3Q03ee alsorhomas 2017 U.S. Dist. LEXIS 16585, at *13n order

to achieve that goaCongres®xplicitly elevated theight to be free from a debt collecttu]sing
any language osymbol... on any envelope when communicatinthva consumerby mail or
telegram. 15 U.S.C. 8§ 1692f(8eeDouglass 765 F.3d at 3084. As explained by the Third
Circuit in Douglass, under that particular provision of the Rtaintiff has a right to be free from
Defendant disclosinlis private informationincluding hisaccount numbeon any debt collection
envelope SeeDouglass 765 F.3d at 303Indeed,Plaintiff has allegedhat Defendant violated
that legaly protectednterest Accordingly, lecauseéhe FDCPA unambiguously grants Plaintiff

a statutory right to be free from tdesclosureof private information that could expose his status

13



as an allegedebtor,and thatthe right toprivacy is an interest thdas long been recognized at
law, the Court concludes that Plaintiff has adequately all8gedoncreteness requirement under
Article 1114

b. THE FDCPA —TOLLS AND PENALTIES DO NOT CONSTITUTE A DEBT

The Act*“is a consumer protection statute that prohibits certain abusive, deceptive, and

unfair debt collection practices.’Marx v. General Revenue Corp., 133 S. Ct. 1166, 1171 n.1

(2013)(citing 15 U.S.C. § 1692).In order b state a clainunder the FDCPA"a plaintiff must
prove that (1) lie] is a consumer, (2) the defendant is a debt collector, (3) the defendant’s
challenged practice involves an attempt to collect a ‘debt’ as the Act defines if4)atite
defendant has violated a provision of the FDCP Atenapting to collect the debtDouglass 765
F.3dat 303. Here Defendanargueghatthe delinquent tolls and penalti@sge not“debts’” under
the FDCPA and,as a resultthe Court must determinghetherthoseparticularobligationsfall
within thepurview of theAct —an issue that only a few federal courts throughout the country have
previously addressed.

Under thestatute “[a] threshold requirement... is that the prohibited practices are used in

an attempt to collect a ‘debt.’Zimmerman v. HBO Affiliate Grp.834 F.2d 1163, 1163d Cir.

1987) seePollice v. Nat'l Tax Funding, L.P., 225 F.3d 379, 400 (3d Cir. 20889;als&anon-

4 Finally, although Defendant does rargue that Plaintiff has failed to allege a particularized
harm there is no doubt that Plaintiff's alleged injury is, in fact, particularized,usecBlaintiff
alleges that he personally received two collection letters from Defendadntbatiaa glassine
window that disseminated his account number, and the obligation ttheaypaid tolls and
penalties‘is said to be hi8. SeeSpokeo, InG.136 S. Ct. at 154&ee alsorhomas 2017 U.S.
Dist. LEXIS 16585, at *9 (holding that “[tlhere is no doubt thatthe] alleged injury is
particularized; it clearly is, because [the plaintiff] personally receiliedcollection letter], and
the debt reported therein is said to be his.”).
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Lauredant v. LTD Fin. Servs., L,ANo. 156529, 2016 U.S. Dist. LEXIS 81030, at *5 (D.N.J.

June 22, 2016)“Debt’ is defined asanyobligation or alleged obligation of a consumer to pay
money arising out of a transaction in which the money, property, insurance, or servidesghi
the subject of the transaction are primarily for personal, family, or houspbgddses..”. 15
U.S.C.8 169245). AlthoughCongressas not definethe term‘transactiory’ the Third Circuit
has explainedthat the “debt” must arise out of gpre-existing relationshign which a debtor
voluntarily elects to avail himsetif eitherconsumegoods or servicesSeePollice 225 F.3d at

401; Staub v. Harris, 626 F.2d 275, 278 (3d Cir. 198@g alsdiper v. Portnoff Law Assocs.

396 F.3d 227, 233 n.8 (3d Cir. 2005)hat consumer “transactionfan beestablished through

eitheran express cdractual relationshipr aconsensuakrrangement SeeGross v. Maitlin 519

Fed. Appx. 749, 751 (3d Cir. 2013In the instant matterhe parties do not disputleat Plaintiff
and EZPassentered into mexpressontractual relationshj@as evidenced by the Agreement.
However themereexistence of a contractual relationship does not end the ingunioe
there are two partto the statutorydefinition of “debt” thatrequire further explanatiorand
considerationSeel5 U.S.C. § 1692a(5pecifically, he Court must firstleterminevhether the
obligation topay arises from a consumer transactioat is “primarily for personal, family, or
household purposes.id. The Third Circuitin Pollice hasprovided some guidan@a thescope
of that particularlanguage SeePollice, 225 F.3d at 4003. For examplethe courtconcluded
thatthe obligation to pay government entities for water and sewer services causattitlebt
becausehe “homeowners (‘consumers’ of water and sewer services) had an ‘obligatioray. to p
money’ to the government entities which arose out a ‘transaction’ (rengiegiiter and sewer
service) the subject of which was ‘services... primarily for personal, familyhoosehold

purposes.”’ld. at 400(alteration in original) However the Third Circuit hadistinguished water
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and sewer obligatiafrom propertytax obligations specifically holding thad homeowner’sax
obligation is not a “debtbecauséthe obligation to pay arose from the levying of taxes upon the
ownership of property.1d. at 401-02seeStaul 626 F.2d at 277-79. The paramount distinction
is thatthe taxobligation doesiot arise from @onsensual consuméransactioti seePollice, 225
F.3d at 402 (stating that “the property taxes... arose not from the purchase of prapédynb
the fact of ownership.”hecausgaying taxes is obligated under law.

The obligation to pay delinquent tolls, heran be likened to a tax, as discusse@altice,
and not like an obligation to pay outstanding water and sewer sefimigesonal household use
This distinction is importantin Pollice, the Third Circuit found the homeowners’ obligation was
createdy their subscription with the governmental entity for water and seweceg, and those
services were used for “personal, family, or household purpdsés.’U.S.C. § 1692a(5). The
court stressed that the homeowners consumed the water and sewesseiithin the confines of
their home, for their personal benefit, whichtis€type of pro tanto exchange which the statutory
ddinition [of ‘debt’] envisages. Pollice 225 F.3d at 40Xalteration in original)(internal
quotation marks omittedjguoting Staul) 626 F.2d at 278). However, the relationship between
Plaintiff and EZPass, an agent of the State authorized to administer the electric toll collection
program, stands oa vastlydifferent footing than a traditional consumer relationship. Iddee
critically, tolls are akin to taxes because the funds from tolls are used for more generalgaurpose
SeeStauh 626 F.2d at 278 (holding that taxes are not a “debt” under the FDCPA, Rjazes

are used for more general purposes; they are not limited to the statutory puypdeesyacting

5 In Pollice, the Third Circuit distinguished between homeowners and persons that own the
property for business purposes, explaining that “the water and sewer obligatioisydyersons]

who own their property for business purposes are not ‘debts’ because thessamacnot
‘primarily for personal, family, or household purposesPbllice 225 F.3d at 400 n.23. In his
Amended Complaint, Plaintiff does not allege that he utilized the tolls roads foebsigiurposes.
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N.J.S.A. 8§ 27:24l, the Legislature sought “to facilitate vehicular traffic and remove thsept
handicaps and hazards on the congested highways in the State, and to provide for themcquisiti
and construction of modern express highways....” N.J.S.A. § -A7:28 order to achieve that

goal, the Legislature authorized the Authority to use the revenue cdlfeate tolls “to acquire,
construct, maintainimprove, managerepair and operatgansportationprojects....” 1d.; see
N.J.S.A. 8§ 27:2%(e). Unlike a traditional consumer relationship, but like revenue generated by
taxes, revenue generated from tolls is used for the benefit of the public atinatgding the
construction, maintenance and improvement of the ro&dsStaul) 626 F.2d at 278 (stating that
taxes “provide funds for such nonpersonal purposes as... roads... and other governmental
services’). Thus the obligation to pay tolls does rastse from a transactidhat is “primarily for

personal, family, or household purposes.” 15 U.S.C. § 1692a(5).

Nevertheless,elying on_Brown v. Transurban USA, Inc., 144 F. Supp. 3d 809 (E.D. Va.

2015) and_Yunker v. AllianceOne Receivables Mgmt., Ne61196, 2011 U.S. DIisLEXIS

159445(S.D. Fla. July 18, 2011), Plaintiff contends that Defendant was attempting ta eollec
“debt” because Plaintiff and-EPass entered into a consensual consumer transactiaiaaii:
Agreement is the source of his obligation to pay the unpaid tolls and pendhiessponse,

Defendant relies olYazo v. Law Enforcement Sydnc. No. 083512, 2008 U.S. Dist. LEXIS

93345 (C.D. Cal. Nov. 7, 2008) to argtieat the obligation to patoll charges and violation
penaltiesdoesnot ariseout of the consumer transactibaetween Plaintiff and #ZPass, but rather,
the obligation arisesut of New Jersey state lgw@ndhenceis not a “debt."Thus,the Court must
determine whether the obligation to pédne outstanding tolls and penaltitsises out of” the

Agreement
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In Yazg, the plaintiff who was not enrolled in an electronic toll collection program,
asserted a FDCPA claim agaimastiebt collectorfor attemptingto recover unpaidoadwaytolls
andpenalties SeeYazgo, 2008 U.S. Dist. LEXIS 93345, at *1-2. TH#strict courtdisagreed and
held thatsuchobligationsare not‘debts’ within the meaning of thEDCPA Seeid. at*6-9. The
courtreasoned thatan obligation arising from the violation of a law or the commission of a tort
is not the result of a consensual transactidd.”at *6. Addressing the peli@s first, the court
determinedhat “[b] ecause these are fines imposed as a result of tosyatiolation they were
not incurred through a consensual transaction.ld.”at *7. With respect tahe tolls,the court
reasoned thdtoll road use is only consensual in certain sitwa,” underthe California vehicle
code Id. at *7-8. Since theuse oftoll roads without payng the tollviolatesCalifornia law,the
court held that it “cannot conclude that the obligation to pay arose out of a consensual consume
transaction, andherdore finds that it is outside of the scope of ‘debt’ @mtemplated by the
FDCPA.” Id. at *8. Althoughthe plaintiff in Yazo did not participatean an electronic toll
collectionprogram unlike Plaintiff in this casdhedecision imeverthelessonsistent with a well
established propositiomtinder the FDCPA, an obligation is not a “deibtthat obligation arises
out of the operation of lavas opposed to a consensual consumer “transacti®gePollice, 225

F.3d at 40002; see alsdrranklin v. Parking Revenue Recovery Serltsc., 832 F.3d 741, 744

(7th Cir. 2016)Agrelo v. Affinity Mgmt. Servs., LLC, 841 F.3d 944, 951 (11th Cir. 2016) (stating

that an obligation is not a “debt” under thecA“where the obligation to pay iaes solely by
operation of law,” includingfor example;government-imposetine[s]”).

In contrast, irBrown, the plaintiffs alleged that théyadenrolled in the EZPass program,
and that they satisfied “the requirements of the program [by] properly mouhengZPass

device on their windshields and linking the#ZPass accounts to a vaticeditcard.” Brown, 144
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F. Supp. 3d at 842The plairtiffs assertedhat the EZPassquipment wrongfully registereadll
violations,even though their accounts were valid and fully funditl. The courideterminedhat
“the alleged toll violations at issUytherd are properly understood asonsensudransactios.”
Id. Althoughthe reasoning ithin, the courfoundthat “[p]laintiffs [] contracted with EZPass for
a transponder that communicates with toll collection booths across the coumtmpst regions
of the country, this allows for morefieient travel. Indeed, motorists with an-EPass @nsponder
need not wait in the ‘cash onlihes at toll booths, but instead, can continue driving through the
‘E-ZPass’lane, typically without delay. Id.

In Yunkers thecourtreached the sant®nclusion as Brown, holdingthat the collection
of delinquenttolls was a “debt” because the plaintiff “entered into the SunPass Agreement for
‘personal purposes.”Yunkers 2011 U.S. Dist. LEXIS 159445, at *The plaintiff, there alleged
that sheparticipated in the SunPass programelectronic toll collection program in Florida, and,
when shdailed to replenish her prepaid accoant incurredh balance ofinpaidtolls, the Florida
Department of Transportaticmssignedhe obligation to aollection agency.Id. at *1-2. In
holding thatthe obligation was covered under tR®OCPA the courtreasoned thahe plaintiff
“agreed in the SunPass Agreement to pay in accordance with its termwiflesseonsisting of
the issuance and use ofrartsponder and a ppaid account for the payment of tolls, and further
agreed that she would be liable for any deficiencies in her prepaid acccamy other charges
associated with the collection of such deficiencidd.’at *7. The court furthereasoned that the
plaintiff “was not compelled to enter into the SunPass Agreemé@inécausekhe had the choice
of paying tolls at the booths by tendering cash either to the attendamtts @machine that accepts
cash...” Id. at *8. Indeed thecourt dstinguishedhe decision ir¥azag where the plaintiffn that

casewas not enrolled imn electronic toll collection prograran the grounds that th@aintiff in
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Yunkers ‘tlearly chosdto enter into the SunPass Agreement and afnydiés term$ pursuant to
which she is now obligated for an indebtednedd.”

While the courts irBrown and_Yunkers botladdressedlelinquenttolls and penalties

connection withparticipants inelectronic toll collection prograsy this Court respectfully
disagreeswith thar conclusionthat, whena person contractsith an electronic toll collection
provider, thearrangemensomehow changes altersthe underlying source of the obligation to
paythosetolls andpenalties Although the Third Circuit has ndirectly addressedhe “arising

out of” language in 8 1692a(8he Seventh Circuit has recentigld that such a phrase “limits the
FDCPA's reach to only those obligations that are created lnotieacts the parties used to give
legal force to their tr@saction.” Franklin 832 F.3d at 744 (emphasis in original). The court
explained that, generally speaking, an obligation is a “debt” when the source of taiatlis
contract law but “efforts to collecton obligations that are created by other kirafslegal
authorities, like tort law or traffic regulations, are not covered by the FDCRA In Franklin

the plaintiffs alleged that they parked their cars at a publicly owned gddtithat was managed

by a private company, anldatthey subsequently received collection letters from the defendant, a
debt collector, because the private company “claim[ed] they parked withoogayd now owe

the $1.50 parking fee and a $45 nonpayment penaldy.t 743. In holding that the unpdiks

and penalties were “debts” under tAet, the Seventh Circuit concluded that “it's clear that
contract lawisthe source of the obligation at issue here” because, by parking in the lot, “@tontra
was formed obligating [the plaintiffs] to pay thetsthprice or pay a higher price if they left the
parking lot without paying.”ld. at 744 (emphasis in original). In determining the source of the
obligation, the counteasoned thaeven though the parking lot was owned by a public entity, “no

municipal ordinance or regulation obligates pamkddashers to pay the $45 [nonpayment
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penalty]; that obligation comes from the contract that is formed when a custoksempie |ot.”
Id. In fact, the court found that “[t|hese obligations have no source imcipal law.” Id. at 745.

In both Brown and _Yunkersthe courtsconcluded that unpaid tsllandpenalties ara

“debt” because the plaintiffs obtained some benefit from being enrolled iaelgb&onic toll
collection program. Howeverthose courtsieve discussed thsource of the obligation, and
therefore, ignored the “arising out of” analyskere,Plaintiff's obligation to payhe outstanding
tollsand penaltieslid not ariseout of theAgreemenbetweerPlaintiff and EZPassinsteadlit is
clear that New Jersey state law is the sourd¢beobbligationat issue When ary individual opts
to travel on the New Jersey Turnpike (the “Turnpike”) or the Garden State &airtie
“Parkway”), state law establishdse obligation to pathetolls, whichareprescribed byhe New
Jersey Turnpike Authority (the “Authority”)SeeN.J.S.A. § 27:225;N.J.A.C. § 19:91.19. In
addition topayingwith currency or coin, the New Jersey Legislature has exprasgiprized the
electronicpaymentof tolls. SeeN.J.S.A. § 27:2384.1 to-3; seeN.J.A.C. § 19:9.1 to-3.
Electronic toll collection systes) like E-ZPass,are “utilized by the Authority to register and
collect the toll required to be paid for a vehicle entering a toll plaza owned and/aedgdsraor
upon the behalf of, the Authority.” N.J.A.C. § 1®9. Generally no individual isallowedto
make use ofoll roads withou paying theequiredtoll. SeeN.J.S.A.8 27:2325; see alsiN.J.A.C.
§19:91.19. In particular, the regulatiopsovidethat ary individual utilizing the electronic toll
payment prograncannot‘refuse to pay, evade or attempt to evade the payment of the toll for
passage of a vehicle on a Roadway, unless an exemption exists for the paymentéairdee r
toll.” N.J.A.C. 8 19:9.2(a);seeN.J.S.A. § 27:234.2 to-3. Whenanindividualfails tocomply
with the electronictoll collectionrules and regulations‘the Authority or its agenfsuch as E

ZPassmaysend an Advisory and Payment Request to the owner of the violating vehicle by regular
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mail..., [and] [u]pon receipt of the Advisory and Payment Request, the owner of tagngol
vehicle shall pay to the Authority or its agent, the proper toll and an &drative fee in the
amour of $50.00 per violation or such other amount as may be established by duly adopted rule.”
N.J.A.C. § 19:9-9.b); seeN.J.S.A. § 27:23-34.2.

In the instant mattePlaintiff contracted with EZPass to participate in its electronic toll
collection program.SeeAm. Compl. at Ex. A. In exchange for more efficient tramelNew
Jersey toll roadsPlaintiff paid EZPass a small cash deposit for the use of the electronic
transponder, along with a monthly membership déene dolla. Seeid. In addition, in
accordance with the Agreement, Plaintiff was required to maintain a prepaidéialhais account
to covertoll charges, an&-ZPass was authorized to deduct thdsarges each time Plaintiff used
his transponder.Seeid. However, lecause Plaintiflllegedlyfailed to maintain a sufficient
prepaidbalanceat the moment he passed through the lanes accepiiRa&she was unable (or,
unwilling) to pay therequiredtolls, triggering certain penaltied.ike the court ifYazo concluded,
because the use of New Jersey toll roailsout payment violatestate lawthat obligation does
not arise out of the-ZPass Agreement. Indeed, it is of no moment that Plaintiff had an Agreement
with E-ZPass, the thirgharty administratoraskedwith colleding tolls on behalf of the State, since
that Agreement is not the source of the obligatibhe Agreement only pertains to the manner in
which Plaintiff paid tollsj.e., requiring a minimum prepaid balance and outlining the proper usage
of the transponderThe fact remainshowever that the“debt” allegedin this case arose out of

Plaintiff's obligation to pay tolls under New Jersey I&wAccordingly, because thebligation to

6 Although this issue is not before the Cobecaus Plaintiff specifically allegethat Defendant
was attempting to collect unpaid tolls and penaliiés possible thatertainobligationsunrelated

to tolls and penaltiesnay arise out of the Agreement. For exampl®@Jaintiff failed topay the
monthly membershipgfee of one dollar, that obligation could arguably be considered a “debt”
because it was created by the Agreemamd, not by operation of law.
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pay tolls clearlyarises out of state law, anbecauseahe use of toll roads isot “primarily for
personal, family, or household purposdsjt for the benefit of the general publise Court holds
that Plaintiff's obligation to pay delinquent tolls does not constitute a “debt” withim#aning
of the FDCPA.

Similarly, the obligation tgay penaltie$or nonpaymentlearlyarises out oNew Jersey
state lawandcourtshave held thgtenalties imposed as a result of a statutory violation fall outside

the scope of the FDCPASeeGulley v. Markoff & Krasny, 664 F.3d 1073, 1074 (7th Cir. 2011)

(“The text, as we read § 1692a(5), defines ‘debt’ in a manner that necessattiesxines from
coverage.”);_se alsoYazo 2008 U.S. Dist. LEXIS 93345, at *7. Tellingly, the Agreement
provides thatE-ZPassis permtted to assess “penaltieas provided by law,” including the
imposition of a$50 adminstrative fee for each violatipnvhich is the same penalty imposed by
N.J.A.C. § 19:9.2(b). SeeAm. Compl. at Ex. A.Accordingly, since none of the obligations that
Defendant attempted to recover from Plaintiff arise out of the AgreemmenCourtdismisses
Plaintiffs Amended Complainbecause Defendant was not attempting to collect a “debt” within
the meaning of the FDCPA
V. CONCLUSION

For the reasons set forth above, Defendant’s motion to dismiss the Amended Cosplaint i

GRANTED.

DATE: March 24 2017 /s/ Freda L. Wolfson
The Honorable Freda L. Wolfson
United States District Judge
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