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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ANDREW ELLIN,

Plaintiff,
Civ. Action No. 15-2698LW)
V.
CREDIT ONE BANK : OPINION
Defendant

WOLFSON, District Judge:

Plaintiff Andrew Ellin (“Plaintiff”) filed this action againshis credit card company,
DefendaniCredit One BanK‘Defendant”or “Credit One’), allegingviolations of the Telephone
Consumer Prefction Act (TCPA"), 42 U.S.C. § 228t seq, and, in response, dlendantnow
movesto dismiss the complaint and compel arbitratimnits motion,Defendant argues that the
arbitration clause in thearcholder agreement (the ‘Cardholder Agreement”) is valid and
enforceable, thus obligingdntiff to arbitrate hisTCPA claim. For the reasons set forth below,
the Qurt finds that a valid arbitration agreement between the parties exists, aRththtdf’s
TCPA claimfalls within the ambit of the arbitration claug®efendants motion iSGRANTED.

Factual and Procedural Overview

In August 2014 DefendantsentPlaintiff a preapproved credit card solicitation by mail

containing language requiring both partiesarbitrate any potential disputétarwoodAff. § 8.1

! Since Defendant mounts a factual challenge to this Court’s subject radgidiction, the Court
may consider factual matters and extrinsic materials, such as affidayitthear evidence, that
are not referenced in Plaintiff's ComplaiBee Ballenting. United States486 F.3d 806, 81(Bd
Cir. 2007);United Statesex rel. Vuyyuru v. Jadha®55 F.3d 337, 3448 (4th Cir. 2009)“*When,
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Shortly thereafter, Plaintifhpplied fora credit cardhrough Defendatg website? and, in turn,
Defendantmaileda credit card t®laintiff for activationld. § 11. TheCardholdeiAgreementvas
enclosed with the credit caraind itcontained a variety of terms and conditions that were intended
to govern Plaintiff's credit card account ahe relationshipvith Defendantld. 10. Importantly,
among them was a claustatingthat use of the attached credit card signified an acceptance of the
Agreement’s terms and conditior®eThe Agreemenp. 1.Moreover, the Agreement contained
an arbitration clause, whose bold and capital text, in pertinent part;Pé&ASE READ THIS
PROVISION OF YOUR CARD AGREEMENT CAREFULLY. IT PROVIDES THAT
EITHER YOU OR WE CAN REQUIRE THAT ANY CONTROVERSY OR DISPUTE BE
RESOLVED BY BINDING ARBITRATION. ” Id. atp. 6. After providing an explanation of the
arbitration process, the Agreement furtbefined the clause’sroadscope: “[c]laims subjedb
arbitration include, but are not limited to,...collections matters relatinguogaxount;...and any
other matters relating to your accourt!”

Notwithstanding these aforementioned provisions, Riafibed this suit. Plaintiffalleges
that Defendant violated the TCH¥y continuously telephoning him, regarding delinquent credit
card payments, through the use of an automatic dialing system without obtaining hes jpress

consent. Compl. 120, 28.In the present matter, Defendant moves to dismiss the complaint and

as here, defendant challenges the existence of subject matter jurisdiction ithéadtistrict court
may then go beyond the allegations of the complaint and resolve the jurisdicitieahfdispute
by considering evidence outside the pleadings, such as affidavits.”).

2 While Plaintiff alleges that the language pertaining to arbitration in the solicitatidrthe
website application lackpecificity, unlike the clause contained in the Cardholder Agreement,
Defendant does not take the position that Plaintiff is bound to arbitrate based on the ovehsi
solicitation. Rather, Defendant claims that Plaintiff agreed to the terms as theinfdhe
Cardholder Agreement. Accordingly, the Court will focus on that agreement inginoQ
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compel arbitrationprimarily arguing that Plaintiff hasgreed to arbitrate his TCPA clain.
However, n an attempt to circumvent ti@ardholderAgreement’s arbitratiolause Plainiff
arguesinter alia, that becauséDefendant provides no documentation showing Plaintiff's written
acceptance of the terms and conditions of a credit card,” the arbitration agreenmmalid and
enforceablegdespite the fact th&laintiff made purchases on his credit c&icintiff’'s Opposition
Brief at 11
Discussion
1. The Federal Arbitration Act

The Federal Arbitration A (“FAA”) “purpose is to reverse the longstanding judicial
hostility to arbitration agreements that had existed at English common lawdbédraadopted
by American courts, and to place arbitration agreements upon the same footirey asmtracts.”
Beery v. Quest Diagnostics, In853 F. Supp. 2d 53536-37 (D.N.J. 2013) (Internal quotation
and citation omitted To achieve this end, the FAgrovidesthat contract provisionghat contain
arbitration clausesshall be binding, allows for the stay of federal court procegsdimany matter
referrable to arbitration, and permits both federal and state courts to cipration if one party
has failed to comply with an agreement to arbitta®eU.S.C. 88 23, 4 Collectively, “those
provisions|[of the FAA] manifest a libeal federalpolicy favoring arbitration agreement8éery

953 F. Supp. 2d at 537 (Internal quotation and citation on)itt&dcordingly, “as a matter of

3 While Plaintiff does not make any argument as to whether TCPA claims are headiadable,
various courts have so foun&ee, e.g.Cayanan v. Citi Holdings, Inc928 F. Supp. 2d 1182,
1207 (S.D. Cal. 2013) (finding a TCPA claim arbitrab@yyings v. T™Mobile USA Inc., 978 F.
Supp. 2d 1215, 1225 (M.D. Fla. 2013) (san@)nway ex rel. Conway v. Done Rite Recovery
Sens, No. 145182,2015 U.S. Dist. LEXIS 56980, at *14 (N.D. Ill. Apr. 30, 2018)eingarten

v. Colony Brands, IncNo. 121079, 2013 U.S. Dist. LEXIS 118492t *4 (D. Conn. Aug. 21,
2013) (determining that plaintiffs TCPA claim fell within scope of adbibn clausg Sherrod v.
Time Warner Cable, IncNo. 141471,2014 U.S. Dist. LEXIS 16339%.D.N.Y. Nov. 21, 2014).
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federal law, any doubts concerning the scope of arbitrable issues shouldlbedras favor of
arbitration.”ld. (Internal quotation and citation omitted).

Whena district court is presented with a motion to compel atimtrait must answethe
following two questions(1) whether theartiesentered ind a valid arbitration agreemeiind (2)
whether the disputat issuefalls within thescope of tharbitration agreemenCentury Indem.
Co. v. Certain Underwriters dtloyd's 584 F.3d 513525 (3d Cir. 2009). When performintis
inquiry, the Court applies “ordinary stdsav principles that govern the formation of contracts.”
Kirleis v. Dickie, McCamey & Chilcot&60 F.3d 156, 160 (3d Cir. 2009).

2. Validity of the Arbitration Agreement

Plaintiff disputes thealidity of thearbitrationclausein question arguing that “Defendant
has failed to present sufficient evidence that Plaintiff knowingly agrearbiwation.” Plaintiff's
Opposition Motion at 9. In support of thp®sition Plaintiff makes a twofold argument: (1) the
language concerning arbitration in the credit card solicitdgicksspecificity, and (2)‘Defendant
provides no documentation showing Plaintiff's written acceptance of ardholaer
Agreement’sterms and conditionbld. at 1011. However, these assertions avighout merit.
With regard to the former contentiotihe Court has already indicated that it will look to the
CardholdeAgreement in determining whether a valid arbitratiause between the parties exists

as that Agreement governs the terms of Plaintiff's credit cand, with regard to the latter

4 While Plaintiff's opposition indicates that the Agreement “may have been mail&laiatiff,

thus suggesting that Plaintiff may rfdve received the Agreement, Defendant’s affidavit states
that Credit One enclosed a copy of the Agreement when it mailed Plaintiff hit caetli Since
Plaintiff has failed to submit any evidence, e.g., sworn certification, on this p@rgssertiom

his legal brief is not sufficient to refute Defendant’s evidehgzewski v. Moyer Packing Go
252 Fed. Appx. 449151 (3d Cir. 2007{citing Jersey Cent. Power & Light Co. v. Lac&y2 F.2d
1103,(3d Cir1985)(“[L]egal arguments in briefs are not evidence.”)).
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contention Plaintiff's written acceptance of ti@ardholderAgreement’s terms and conditions is
not required to create a bind contract.

New Jersey case law indicates that the cardholder’s use of the credit card aldfieient
in proving that a valid contract compelling arbitration exists between the paibesck v. Cities
Service Oil Cq.149 N.J. Super. 542, 548977)(noting that‘acceptance or use of the card by the
[cardholder] makes a contract between the parties according to” the terms cardin@der
agreement)MBNA Am. Bank, N.A. v. Cohéyo. A-5484,2010 N.J. Supetnpub.LEXIS 2039,
at*8 (App. Div. Aug. 18,2010)(finding that defendartardholdemas bound by tharbitration
clausein the carcholderagreement because, “it has long been recognized that in such situations,
use of a credit card signifies acceptance of the terms of the creditresgt®; MBNA Am. Bank,
N.A. v. BibhNo. A-4087,2009 N.J. SupetJnpub. LEXIS 1650, at *7 (App. Div. June 23, 2009)
(holding that plaintiffbank couldexercise thearbitrationprovision in thecarcholder agreement
because “it has long been recognized in New Jersey that in the context ofrtahditsalit cards,
the cardholder’s decision to use the card provides the requisite assentaonheft the offer
extended by the cdmlissuancesuch that a contractfermed’); Dimick v. First USA Bank, N.A.
No. 992550,2000 U.S. Dist. LEXIS 20910, at #8 (D.N.J.Jan. 14 2000) (rulingthat plaintiff
cardholder relinquished his right to litigate against defendant bank, becauseifiredsigs intent
to be bound byhte arbitration clause in the camder agreement by using his credit card to make
purchases).

Here a cursory review of the Agreement’s language immediaésigalsthat it contains
an arbitratiorclause and it indicates a method for accepting its ter&pecifically, the firstfew
sentences of the Agreement readlhif Agreement, together with the application you previously

signed and the enclosétbitration Agreement, governs the use of your VISA or MasterCard



Accountissued by Credit One Barikand“[b]y requesting and receiving, signing or using your
Card, you agree” tthe Agreemers termsand conditionsSeeThe Agreemenp. 2.Directly under
thatphrasethe words IMPORTANT NOTICE ,” in bold and capital text, direct the reader to the
sixth pageof the Agreementwhich contains the arbitratiodlause to further ensurethat the
cardholder is aware theexistence antermsof the arbitration clauséd. Consequently, th€ourt
is satisfied thaPlaintiff clearly was on notice of the Agreemengsbitration clause, anthat
Plaintiff signified his acceptance to the Agreement’s terms by making purchases onihtzactded
3. Doctrine of Unconscionability

In the alternative, Plaintiff arguaa a conclusory fashiothat, even if the arbitration
agreement isvalid, “such clause is unconscionalded therefore unenforcealileRlaintiff's
Opposition Brief at 12. Indeed, Plaintiff devotes very little in his opposition papstgpport of
this position. Nonetheless, the Court will briefly addrB&sintiff's claim of unconscionability.

Under New Jersey lawan unconscionably analysis requires consideration of two
elements—procedural and substantive unconscionabili®uidotti v. Legal Helpers Debt
Resolution 74 F. Supp. 3d 699713 (D.N.J. 2014). Procedural unconscionability “considers
defects in the formation [of a contract], namely, the partgs, literacy, lack of sophistication,
and the presena# hidden or unduly complex contract termsld..(Internal quotation and citation
omitted). On the other hand, substantive unconscionably “simply suggests the exchange of
obligations so one sided as to shock the court’s consciddcat’71314. (Internal quotation and
citation omitted).Nonetheless,raarbitration clause that effectivalyformsthe cardholder of its
terms is not procedurally unconscionalilenick,2000 U.S. Dist. LEXIS 2091&x *8 (concluding
that since the arbitration “provision effectively puts the cardholder on notitenditshehas

relinquished his/her right to litigate claims in court...the arbiraitlause is noprocedurally



unconscionabl@. Moreover an arbitration provision is not substantively unconscionaltlevés
not the product of grossly disproportionate bargainpogver, and ifit does not impede the
cardholderin pursuing any meritorious claim&rimm v. First Nat'| Bank578 F. Supp. 2d 785,
796 (W.D. Pa. 2008fopining that the arbitration clause in tharcholder agreement was not
substantively unconscionableecause the cardholder “could have chosen to open said accounts
with a different financiainstitution’) ; Dimick, 2000 U.S. Dist. LEXIS 20910 at *8l{serving that
the arbitration clause was not substantively unconscionable, because it did natdégrg
cardholder] from vindicating substantive rights afforded” under the Truth in LeAding

Here the Agreemeneffectively called Plaintiff's attentioto its arbitrationclause. For
example, the Agreement’s secong@rovision which was clear and in plain viewead:
“IMPORTANT NOTICE : Please read the Arbitration agreement portion of this document for
important information about yoand ouregal rights under this Agreementhe Agreement p
2. Relatedly, the arbitration provision was printed in bold and capital text, and contained a
explanation of the arbitration process’s implicationSRBITRATION REPLACES THE
RIGHT TO GO TO COURT, INCLUDING THE RIGHT TO A JURY AND THE RIGHT
TO PARTICIPATE IN A CLASS ACTION OR SIMILAR PROCEEDING. IN
ARBITRATION, A DISPUTE IS RESOLVED BY A NEUTRAL ARBITRATOR INSTEAD
OF A JUDGE OR JURY.” Id. atp. 6.In addition, the Agreement doast prevent Plaintiff from
pursing the substantive rights that the TCPA affords him; rather, it mecglye® him to bring
his claimbefore an arbitrator. Further, Plaintiff had a meaningful choicej@ctingthe terms of
the Agreemenby simply choosing to open a credit account with andthancialinstitution. As

such, theCourt finds that tharbitration clauses notprocedurdl or substantively unconscionable.



4. Scope of the Arbitration Agreement

Having concludedthat a valid agreement between the parties extstsCourt mushext
determine whether the dispute at hand falls withe ambit of the Agreement’s arbitration clause.
In making this determination, “the Court should keep in mingr& policy favors arbitratioh,
and that broadly drafted arbitration clauses are entitled to a presumpadntadbility. Ellin v.
EmpireToday, LLC No. 112312, 21 U.S. Dist. LEXIS 95639, at16-17 (E.D. Pa.Aug. 24,
2011) Century Indem. Co. v. Certain Underwriters at Lloy&884 F.3d 513556 (3d Cir. 2009)
(noting that, because the scope of the arbitration clause in question “is broad|[,] esiinaption
of arbitrability applies to 1. Indeed if “the contract contains an arbitration clause, there is a
presumption oérbitrability in the sense th§an] order to arbitrate the particular grievance should
not be denied unless it may baid with positive assurance that the arbitration clause is not
susceptible of an interpretationathcovers the asserted disput&T&T Techs. v. Communs.
Workers of Am.475 U.S. 643, 650 (1986) (Internal quotation and citation omitedprdingly,

“In suchcases|in] the absence of any express provision excluding a particular grieframce
arbitration,..only the most forceful evidence of a purpose to exclude the claim from arbitration
can prevail.”ld. (Internal quotation an citation omitted).

In this case, Plaintiff alleges that Defendant violated the TCPA by telephamngitin
regard to a delinquent Credit One credit card accdisgentially Plaintiff brings suit based on
the collection practices of Defendanhel arbitrationclauseprovides “[ elither you or we can
require thaany controversy or disputbe resoled by binding arbitration” anfc]laims subject
to arbitration include.collections matters relating to your accoumdnd any other matters
relating to your accountThe Agreeemnp. 6 (emphasis added). This broadly drafted arbitration

clauses entitled to a presumption of arbitrabilit2laintiff has not rebutted such presumption. In



fact, Plaintiff's TCPA claim undoubtedly falls within thmurview of the arbitratioslause; that is,
Defendant’s alleged violation of the TCRAquestionably pertains to a collection matter relating
to Plaintiff's credit card account, as Defendant’s telephone call wagyped by Plaintiff'salleged
delinquency.Moreover, Plaintiffs TCR claim clearly falls within themeaning of “any
controversy or disputeds defined by the scope of the arbitration clause.
5. Dismissingthe Proceedings

Finally, upon an order compelling arbitration, Defendant asks the Court to dismiss the
action, andPlaintiff has not requested a stay pending arbitrafitwe. Third Circuit has held that
the plain language @ection 3 of the FAA "afforda district court no discretion to dismiss a case
where one of the parties applies for a stay pending arbitratitmyd v. Hovensa, LLC369 F.3d
263, 269 (3d Cir. 2004)Becauseneither party requests a stay of the proceedirtge Court

dismisses the case in favor of arbitration.

DATE: November 12, 2015 /s/ Freda L. Wolfson
Freda L. Wolfson
U.S. District Judge




