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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

DONNA LAYDEN,
Plaintiff, . Civil Action No. 15-346 TBRM)(LHG)
v. : OPINION
TARGET CORPORATION, et al.,

Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Court iDefendanftTarget Corporation’¢‘Defendant”)Motion for Summary
Judgmenpursuant to Federal Rule of Civil Procedure 56. (ECF28€9.Plaintiff Donna Layden
(“Layderi) opposes the motiofECF No.27.) Pursuant to Federal Rules of Civil Procedure 78(b),
the Court did not hear oral argument. For the reasons set forth below, Defeiatiah for
Summary Judgment (SRANTED.
l. FACTUAL BACKGROUND

Laydenwasa customent Defendant’s retail stogTarget”) in Middletown, New Jersey
on April 7, 2014! where she allegs sheslipped on giece ofplastic and fell(Compl.(ECF No.
1-1) 1 1;D.’s Statement of Material Facts in Supp. of Mot. for Summ. J. (ECF Nb) 251, 8;
ECF No. 27111, 8.)LaydenclaimsDefendant “negdently and carelessly failead make proper

and timely inspectionswhich causedher to trip and sustain serious personal irgI(ECF No.

1 Although the Complaint indicates that Layden was at Defendant’s store on April 8, 2014, both
Layden and Defendant agree the alleged incident occurred on April 7, 2014. giate'sient of
Material Facts (ECF No. 26) 1 1; Pl.’s Statement of Material Fa¢ECF No. 27) 7 1.)
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1-195.) SpecificallyLaydenclaims*trash, debris and other items including plastic hangers” were
allowed to remain on the floor “after a period of time that would reasonably” gienDefit notice
of a slip and fall hazardld. 1 3.)

Laydencontess severalssues of facasserted by Defelantand challenges the credibility
of Defendant’s withesses. While the Court ultimately finds there is no gensugddstrial as to
any of thematerial factsthe Court addressLayden’s challengebelow and draws all justifiable
inferences in hervor.SeeAndersorv. Liberty Lobby, In¢.477 U.S242, 248 (1986(noting that
disputes over irrelevant or unnecessary facts will not pdech grant of summary judgment);
Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 200&)n considering a motion for
summary judgment, a district court may not make credibility determinationsgagenn any
weighing of the evidence; instead, the fmoaving party’s evidence ‘is to be believed and all
justifiable inferences are to be drawnhis favor.”” (quotingAnderson477 U.S. at 255).)

A. Layden’s Alleged Incident

On April 7, 2014,at 12:30p.m.,Laydenallegedly slipped on piece ofplasticand fellin
Defendant’s stord ECF No. 26-1 1 1, 8; ECF No. 27 11 1,.&yden testified
| picked [a comforter] up and put it into the cart and walked over to
the scanner that was on the main aisle on the pillar poleaadt|
to go lift thecomforter out othe cart andmy foot slipped out from
undermeand | went down.
(Layden Dep? at Tr. 3:19-21.)Layden did not see anything on the grolnedoreshe fellbut
observed a “piece of small plastic hanger” on the floor while she waglagithe ground(ld. at

Tr. 50: 717, 79:2%23). Sheclaims to have seeonly two employeesand no other guésin the

storethat day. Id. at Tr. 48:9-12.Nevertheless,h& did not report the incident until the next day.

2 Various transcript excerpts are provided at ECF Nos. 26-2 and 27-2 and will bennifibed
as “Layden Dep.”



See infraSection I. C(“Reporting the Incideny: The fall injured Layden’s right shouldetd(at
Tr. 86:14-25; ECF No. 26-1 1 26; ECF No. 27 1 26.)

B. The Object in Question

The parties dispute what, if anything, Layden slipped on. Although Laydenedbfi
seeing a “piece of small plastic hanger” on the floor after she fell, dhsotpickit up after she
fell. (ECF No. 261 11 3132; ECF No. 27131-32.) Instead, in the week following the incident,
Layden’s daughtein-law, Lori Conklin (“*Conklin”), went to Target, picked up a piece of plastic
hanger from the floor, and gave it to Layden. (Layden Dep. at Tr.B1While Layden testified
she did not ask Conklin to retrieve a piece of plastic from the store, Conklirete&tifyden did
make such a request of h@ECF No. 261 1135, 442, 45; ECF No. 21135, 4242, 45.) Months
later, Conklin “returned [to the store] kmok for a white piece [of plastic hanger],” retrieved “[a]
little white hooked hanger,” and also “gave it to [Layd&(@onklin Dep. (ECF No. 2@, Ex. H)
at Tr. 25:14, 29:1-4.) Conklieaventually concedetthe “hangers she produced were not from the
floor but were holding up pieces of merchandise on the Wallat(Tr. 22:14, 28:17-29:4.)

At her deposition, Layden could not identify whether the piece presented to her was the
one that caused her fall, but stated it was “something like it.” (Layden Dep. %83:Tf, 54:18-
21; ECF No. 26l 1 5961; ECF No. 27 11 561.) She produced a photograph of a piece of plastic
similar to the onen which she slipped (ECF No.-2611 37, 61; ECF No. 2737, 61),but
Defendant denies usingin its store at the time of the incident. (ECF No-R€&Xx. J; ECF No.
26-1 11 6263, 100-02.)

Further,Layden argues, based on the employee’s handling of the hangers, a reasonable
jury could infer Defendant’s liability. Before the store opens, an overmighw restocks the
merchandiseand an outside contractor cleans the floor after the overnight crew completes thei

work. (ECF No. 26l 119598; ECF No. 2741 95-98.)When merchandise arrives at the store, it
3



comespre-hungon hangers, but the employedake them off when we put the merchandise on
the racks.” (DeMarco Dep.at Tr. 24:20-25:1.)

Defendant argues th&atement (and all testimony regarding “hangers”) is irrelevant and
misleading, because Layden ultimately testified, as discussed abowhedlsaiv a small hooked
shaped piece of plastic on the ground. (ECF No. 28 dd&fgndant claims employees do not
place, replace, or remove any hangers or hooks on the merchandise and the merchandise is
prehung and attached to the hangers when it artivehe store. (ECF No. 26 1 85-87.)
Defendant also contends customers leave the store with the hangers attachedeichiandise,
along with the price tag, when they purchase the product. (ECF Nof®88t91.)

C. Reporting the Incident

Laydendid not report the incident until the following day on April 8, 204#which time,
a Guest Incident Report (“Incident Report”) (ECF No-Z&x. B) and Investigation Report (ECF
No. 262, Ex. C)were prepared by Donna DeMarco (“DeMarch™p Target employee dn
executive team leader, responsible for-ttagay operations on the sales floeMarco Dep. at
Tr. 8:3-6, 20-24; ECF No. 26-1 11 2, 64, 72; ECF No. 27 11 2, 64, 72.). Accordingroitieat
Report,Laydenwas at the [s]Jcanner in HBA/Paper AreA39” when she “stepped on something
and it scooted out from under [her] foot.” (ECF No-2Z€Xx. B.) The Incident Report staté$)
the cause of Layden’s fall was an “unknown object (tiny) on the fl¢®)it was “unknown at ta

time” whether “the floor/ground [was] clean and dry”; af@) a “tiny piece of plastic” was

3 Various transcript excerpts are provided at ECF Nos. 26-3, Ex. K and 27-3.

4 In the Guest Incident Report and throughout the briefing, both parties reféat@“‘DeMarco”
and/or “Ms. DiMarco.” On May 18, 2016, the parties took Donna DeMarco’s deposition, and the
Court finds no reason to believe, nor do the parties contencefédrences relate to anyone other
than her.



involved. (d.; ECF No. 261 1156, 24; ECF No. 271 5-6, 24.)In the Investigation Report,
DeMarco indicated she could not “determine the source of the sabgtaoondition” because the
“[rleport [was] taken 1 day laterobject gone.” (ECF No. 28, Ex. C.)Layden’s signature appears
at the bottom of the Incident Report. (ECF No. 26-2, Ex. B.)

Layden challengeBeMarco’s credibility and reliability as to what she reported. (ECF No.
26-11110-12; ECF No. 27A]110-12.)Layden claims DeMarco “did not inspect the area where
[she] fell and . . . it is likely that she failed to inspect the accident site antesifigd as such to
protect her job.” (ECF No. 27{ 11-12.) Layden further challenges DeMarco’s testimony
regarding how long, if at all, the object was on the floor, and whether Defeneapisyees were
aware of it. DeMarco testifiedn the day of the incident, Defendaad safety procedures in place
andthatevery team membevasresponsible for customer safe(ipeMarco Dep. at Tr. 13:21
and 16:912.) Shealso testifiedteam leadersdesignatedas Leades on Duty (“LODs’), were
required to walk the sales floor at least once an hour, help guests, n@aitomembers, inspect
floors, and maksure the storevassafe.(DeMarco Dep. at Tr. 17:48:3.) The LOD would have
been advised if someone in the store fell. (ECF No. 26-1 { 104; ECF No. 27 § 104.)

Stephanie LembkgLembke”) wasthe LODonthe day of the inciderandclaims shevas
not made aware of anyone falling near the scanner at the time of the incidenN@EZ&L 1
8182, 103; ECF No. 2Y181-82, 103.) Lembkeeceivedsafety trainig and acknowledgeher
responsibility to address any guest or safety issues in the building while omdlutgtirig picking
things up from the floor. (ECF No. 261 83-84, 92, 99; ECF No. 2Y 83-84.)Laydenalso
guestions Lembke’s credibility arisputes whether each employee fulfilled their obligations to
ensure customer safety. (ECF No.JP[®2-93, 99.)

The day after the incident, DeMarco viewed an hour and half of videotape surveillance



along with Michael Triolo (“Triolo”), a former execwt team leader of asset protection for Target.
(ECF No. 261 1171, 10810.) They did nobbserve anyonalling near the scann€rd.), but
Layden argues Triolo and DeMarco failed to view footage of the locatiorevitherfall occurred
(ECF No. 27171, 108-10)The parties dispute whether the incident occurred by the scanner in
the main aisle in front of the building acrdssm the household appliance products, as alleged by
Defendantbased on the Incident Repodr in the main aisle near the scanngrtie bedding
section, as alleged kyaydenin her opposition to her Motion. (ECF No.-28[{ 6570; ECF No.

27 11 65-70.) Significantly, but without making any findings of fach review ofthe record
indicates the parties may be referring to the samenscaHowever, to the extent the facts are in
dispute, the Court notes Layden’s argumetiiat the accident happened by a scanner other than
the one noted in the Incident Report and viewed by Defendant the nexisdagt expressly

supported by the portion of thecordshe repeatedly cites.

> |In opposition to the Motion, Layden argues studd'[] DiMarco that she fell in the main
aisle near thecanner by the bedding section,” relying her own deposition testimony, as well as
the deposition testimgrof Lembke. However, the cited portion of Layden’s testimony states only:

Q: Did [DiMarco] ask you any questions?

A: Yes, like what happened and | told her.

Q: What did you tell her?

A: | told her that | was getting a comforter, brought it up to the
scamer and my foot slipped out from under me and | fell.

(Layden Dep. at Tr. 73:129.) Earlier in the deposition, but not cited directly by Layden, she
testified “she walked over to the scanner that was on the main aisle on the pdlafigoat Tr.
39:17419.) Lembke’s testimony, as cited by Layden, states DiMarco told herntheemt
“happened down by produce,” which Lembke states is part of the “hard lines” depalieneinite
further testified that department includes “[a]ll of your bedding. All @firyHBA. That’s your
health and beauty products. Anything food related. So all the grocery and produed, &s w
electronics, toys, and seasonal.einbke Dep.60:21 — 61:17.)

When read together, Lembke’s testimony reconciles Layden’s arguntbribe/Incident
Report, filled out by DiMarco but signed by Layden, which states the incident eddwyrthe
“[s]canner in HBA/Paper AreA39.” (ECF No. 262, Ex. B.) DiMarco testified, at the time of the
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Il PROCEDURAL HISTORY

Laydeninitiated this actiorn the Superior Court of New Jersey, seeking to recover money
damages for injuries suffered after she slipped and fell in Defendant’sstetaibn April 72014.
(ECF No. 11)) The action was brought against Defendant andRNse Realty, théeasing
companyfor Defendant’s retail storéld. { 2.)Defendant remowktheaction to the District Court
of New Jerseyclaimingdiversity amondhe partiesafforded £deral jurisdiction(ECF No. 1.)in
responsel.aydenmoved to remandilleginglack of subject matter jurisdiction becalée-Rose
Realty the New Jersey property owner, defeated diversity. (ECF No. 5.) Followinggueadent
on July 23, 2015, the CouteniedLayderis motion and orderethe parties to complete limited
discovery to the applicabilitgf the leasing compargs it pertains to jurisdictional issu¢ECF
No. 7; ECF No. 8.)The Court also ordereithe parties to deposecarporate representative of
Defendaniwho isfamiliar with the ground lease and the relationship between Defendant and Nu-
Rose Realty(ECF No. 7.)Layden subsequentlyithdrew her motion for remand, this Court
retained jurisdictionand the parties continued with discovéBCF No. 13.) On March 8, 2017,
the action was brought before an arbitrator, who fouhayeris favor.(ECF No. 24.Defendant
rejected tharbitrator’s findingand requested a tridé novgursuant to Local Rule 201.1({5§CF
No. 25) and this Motion followed.

IIl.  LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavitsyjfsmow that there is no

genuine issue as to any maeéfact and that the moving party is entitled to a judgment as a matter

incident, there was only one scanner in that aredldio Dep. at Tr. 35:32.) Due to the wide
range of products in that area, it is possible the parties are all referrihg same HBA/Paper
Area scanner, which seems to be located near both bedding and household appliances.
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of law.” Fed. R. Civ. P. 56(c). A factual dispute is genuine only if there is “a igmffievidentiary
basis on which a reasonable jury could find for the non-moving party,” anchaterial only if it
has the ability to “affect the outcome of the suit under governing kkauther v. Ctyof Bucks
455 F.3d 418, 423 (3d Cir. 200&ee also Anderson v. Liberty Lobby, Jn€l7 U.S. 242, 248
(1986). Disputes over irrelevant or unassary facts will not preclude a grant of summary
judgment. Anderson477 U.S. at 248. “In considering a motion for summary judgment, a district
court may not make credibility determinations or engage in any weighing of theeajidestead,
the nonmoving party’s evidence ‘is to be believed and all justifiable inferences are to beidrawn
his favor.” Marino v. Indus. Crating C9.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson
477 U.S. at 255)kee also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S. 574, 587,
(1986);Curley v. Klem298 F.3d 271, 276-77 (3d Cir. 2002).

Thepartymovingfor summaryjudgmenthastheinitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986):If the movingparty will bearthe
burden ofpersuasiorat trial, that party must supporits motion with credibleevidence. . .that
would entitleit to adirectedverdictif notcontrovertecattrial.” Id. at 331.0n the other handf
the burden opersuasiomttrial would be on the nonmovingarty, theparty movingfor summary
judgmentmay satisfy Rule 56’s burden of productiooy either (1) “submit[ting] affirmative
evidencehat negatesan essentiablementof the nonmovingparty’sclaim” or (2) demonstrating
“that the nonmovingparty’s evidenceis insufficient to establishan essentialelementof the
nonmovingparty'sclaim.” Id. Oncethe movantdequatelysupportsts motion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond thepleadingsand by her own
affidavits, or by the depositionsanswersto interrogatoriesand admissions oriile, designate

specificfactsshowingthatthereis a genuinassuefor trial.” 1d. at 324;seealsoMatsushita 475



U.S.at 586; Ridgewoodd. of Ed. v. Stokley 172 F.3d 238, 25¢3d Cir. 1999).In decidingthe
meritsof aparty’smotionfor summaryudgment,thecourt’'srole is notto evaluatethe evidence
and decidethe truth of the matter, but to determinewhetherthereis a genuindassuefor trial.
Anderson477U.S.at249.Credibility determinationsirethe province othefactfinder.Big Apple
BMW,Inc.v.BMWof N. Am.,Inc., 974 F.2d 1358, 1363d Cir. 1992).

Therecanbe“no genuingssueasto anymaterialfact,” however f apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scaseandon
whichthatpartywill bearthe burderof proofattrial.” Celotex 477U.S.at322-23."[A] complete
failure of proofconcerninganessentiatlementof the nonmovingarty’scasenecessarilyenders
all otherfactsimmaterial.”ld. at 323; Katz v. AetnaCas. & Sur. Cq.972 F.2d 53, 5%3d Cir.
1992).

IV.  DECISION

Defendant moves for summary judgment, arguirayden cannot provenegligence
because she cannestablishwhat caused heo fall. (D.’s Br. in Supp. of its Mot. for Summ. J.
(ECF No. 264) at 10.) Defendant further argueaydencannot prove whethddefendant “had
actual or constructive notice of a dangerous condition that caused the at€ideat11.) Finally,
Defendantcontendghe mode of operation rylevhich Laydenasserts is applicable to this case,
does not apply because the rigdimited to“self-service business settings suct{these]where
customers handle the product themselves and the accident occurs in areas gftaetbddiness’
selfserviceoperations, which [here] was not at issuéd” at 12.)

In responselLaydenargues a “reasonable juror could conclude that an emplayee
Defendant] removing hangers before customers arrived dropped a hangerloarthad failed

to discover it in the five and a half hours before the accident.” (ECF No. 27 aagéenfurther



maintainsthe injuries she sustained were caused by Defendant’'s employees and, eéherefor
“[P]laintiff need not show actual or constructive notice because the condiisncreated by
[Defendant] or its employees.1d{ at 21.)Finally, Laydenargues the mode of operation rule
applies because the injury occuriedhe selfservicesetting of Defendant’s busineskl.(at 22.)
Ultimately, the parties dispute twssues First, the parties disagree over the negligence
standard to be applied and whether Layden needs to establish Defendant'sSecaticglbased
on the applicable standarthe parties disagree as to whether a genuine issue exists for trial.
Defendant argues Layden lackufficient evidence to prove negligent¢eyden challenges the
credibility of Defendant’s witnesses and contends a reasopaplcould find in her favorThe
Court will addresshoth disputes as it analyzes the parties’ shifting burdens, as required on a
summary judgment motion.

A. Defendant’s Burden

The Court finds Defendant has sufficiently met its Rule 56 burden to show entitlement t
summary judgmenbecause it haadequatelyinform[ed] the district court of the basis for its
motion, and identified] those portions ofthe pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavitany, which it believes demonstrate the
absence of a genuine issue of material f&ge Celotexd77 U.S. at 32 Specifically, Defendant
states: (1).ayden cannot identify what object, if anything, was on the floor and caused her to fall
(2) she didnot report the accident until the next dayg (3) there were no witnesses to and is no
video of the accidentConsequently, Defendant contends Layden cannot prove actual or
constructive noticeBy arguing there does not exist “sufficient evidentiary basis on which a
reasonable jury could find for [Laydenk&e Kaucherd55 F.3cat423(defining a genuine factual

dispute), Defendant sufficiently demonstrates, for the purpose of meetingiggsbaiden, the
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absence of a genuine issue of material fact.

B. Layden’s Burden

Having found Defendant adequately supported its Motion, the burden shifts to Layden to
“‘go beyond the pleadings and by her own affidavits, or by the depositions, answers to
interrogatories, and admissions on file, designate specific facts showiripdhais a genuine
issue for trial.”Celotex 477 U.S. aB24 Layden fails to meet this biden.In opposition to the
Motion, she states, in one conclusory sentence, “It is respectfully submittedethmbofs, both
direct and circumstantial, offered in this matter, together with the legitimate noésen the
plaintiff's favor, would allowa jury to reasonably determine that the defendants are negligent.”
(ECF No. 27 at 20.) This falls short of designating for the Court “specifis $howing that there
is a genuine issue for trial.”

Nevertheless, she additionally argue$) (mode of operation is applicable because
customers do not have access to the hanger that caused the plaintiff's fal; #wedpfaintiff is
entitled to an adverse inference that the lost surveillance video showingitenasite prior to
the accident would kely have been beneficial to the plaintifine Court willaddress Layden’s

arguments and discuss the negligence standard, but ultimately diaidgiff's insufficient

¢ Layden additionallyarguesDefendant had astimmary judgment burdéto “demonstrate that

notice to the Defendant was unnecesstagause Defendant caused the dahdére Court is not
persuaded, nor is it clear from Layden’s brief why Defendant would be régoinmeetshis
“burden’ Further, Layden’s Opposition raising these arguments assumes several ueslupport
allegationsTo the extent Layden intends to argue she does not have to prove notice to Defendant,
that is addressedfra.

” Even reading this statement in conjunction with her Counterstatement of Factatentest of
the Case, Layden does not meet her burden. The Statement of the Case ohdlusory legal
arguments and does not provide a single citation to specific supporting evi(Beegenerally,
id. at 23.) The Counterstatement of Facts includes citations, but the cited portionrettneé
often does not accurately or fully support the intended proposition, and many of Layden’s
challenges to Defendant’s Statement of Facts are based on impralpengds to the witnesses’
credibility. (See generally, icat 317.)

11



evidence in fatal to her case, because she cannot meet her burden of production at tri

C. Negligence

To prove her negligence claim under New Jersey law, Layden “must estdidish t
[D]efendant breached a duty of reasonable care, which constituted a proximatef gdaiseiff’'s
injuries.” Keith v. Truck Stops Corp. of ArA09 F.2d 743, 745 (3d Cir. 1990). A storekeeper owes
his patrons a duty to “guard against any dangerous conditions on [the] property that the owner
either knows about or should have discovered][,] . . . [and] to conduct a reasonable inspection to
discover latent dangerowsnditions.”Stelluti v. Casapenn Enters., LLC A.3d 678, 691 (N.J.

2010) (citingHopkins v. Fox & Lazo Realtar625 A.2d 1110, 1113 (N.J. 1993)). In the absence

of an exception, a storekeeper is generally not held liable for injuries whendlaoactual or
implied knowledge or notice, and no reasonable opportunity to discover” the dangerous condition
on the premise®Brown v. Racquet Club of Bricktow71 A.2d 25, 30 (N.J. 1984). The plaintiff,
therefore, bears the burden of proving “that the defendant had actual or constructive ga@ivied

the dangerous condition that caused the accidBidivoccia v. Glass Gardens, In&18 A.2d

314, 316 (N.J. 2003). Constructive knowledge is established when the dangerous condition
“existed for such a lenigtof time that [the defendant] should have known of its preseRgeléau

v. Kentucky Fried Chicken, In@5 A.3d 1015, 1022 (N.J. Super. Ct. App. Div. 20affjd, 122

A.3d 328 (N.J. 2015) (quotingozza v. Vornado, Inc200 A.2d 777, 779 (N.J. 1964)

Layden argues there are two applicable exceptions to the requirement thatfglaintif
establish actual or constructive knowledge: (1) the mode of operation rule, and (2) when the
defendant caused the condition that led to injuaydenassertefendat’'s Motionreliesonher
alleged inability to provehis element and therefostould bedenied because she does not need
to prove notice as an element of her claim.

First, Layden argues New Jersey’'s mode of operation rule affordeifarence of
12



negligence where, “as a matter of probability, a dangerous condition is likely toaxthe result

of the nature of the businesdNisivoccig 818 A.2d at 316, 318. “This inference relieves the
plaintiff of proving that the defendant had actual or constructive notice of therdaagendition

and instead requires the defendant to show that it did ‘all that a reasonably prudemuhdagion

in light of the risk of injury [the mode of operation] entailed/dlentin v. Toys R Us, IndNo. A-
332607T3, 2010 WL 3075749, at *2 (N.J. Super. Ct. App. Div. July 15, 2010) (quoting
Wollerman v. Grand Union Stores, In221 A.2d 513, 515 (N.J. 1966%¥ke also Nisivoccjé818
A.2d at 317 (“[W]e held that when it is the nature of the business that creates the, lazar
inference of negligence thus raised shifts the burden to the defendant to ‘negaterémeeaniby
submitting evidence of due care.” (quotiBgzza 200 A.2d at 780)).

However, n order to benefit from this inference, a plaintiff must “establish aeximn
between the allegedly dangerous business practice and the identified caheept#iritiff's
injuries.” Kelly v. Ruby Tuesday Redio. Civ. A. 122034, 2013 WL 4731812, at *3 (D.N.J.
Sept. 3, 2013)See Cashour v. Dover Parkade, LUSo. A-4241-11T2, 2013 WL 560914, *6
(N.J. Super. Ct. App. Div. Feb. 15, 2013) (finding prior mode of operation cases “all involved a
direct causal link between the object slipped on and its known source, the latter aggimai
particular circumstance, manner oetmod by which defendant operated its busifes#n
inference [of negligence] can be drawn only from proved facts and cannot be based upon a
foundation of pure conjecture, speculation, surmise or guessd v. Landy171 A.2d 1, 7 (N.J.
1961) Prioleau, 85 A.3d at 1027 (“Modef-operation liability does not apply merely because
defendants operated a fast food restaurant. Rather, plaintiff must éstatdissal nexus between
the fast food or other business operation and the harm causing her injuries.”).

Next, Layden argues she does not need to demonstrate actual or constructive knowledge

13



because Defendant caused the condition and is therefore charged with knowledge Bfito(EC
27 at 21 (citing Model Jury Charge (Civil) 5.2Q0F%ccording to Layderthe dangerous condition
was a plastic hanger removed by the employees and, although “[tlhe hangergpased to be
placed in the garbagel,] . . . [DiMarco’s] testimony in and of itself wolbdved rational factfinder

to infer that that [sic] employgenegligently dropped a portion of the hanger on the floor leading to
[] Layden’s accident. (ECF No. 27 at 22.)

D. Insufficient Evidence

At this stage, the Court cannot weigh any evidence, decide the truth of spettiics na
make credibility determinationgnderson477 U.S. at 24Big Apple BMW974 F.2dat 1363.
And while the Court must make all justifiable inferences in Laydavsrf that standard is not
limitless. The Court’s role at this stagetesdetermine whether there is a genuine issue for trial
Anderson477 U.S. at 249, arffdo genuine issue as to any material fact” can eikeparty fails
“to make a showing sufficient to establish the existence of an element esse¢htaiaiptarty’s case,
and on which that party will bear the burden of proof at triaélotex 477 U.S. at 3223.Layden
is unable to produce sufficient evidence to establish a causal nexus between &éhefmod
Defendant’s operations (or the alleged dangerous condition) and her injweesdiagly, the
Court finds neither exception applies.

Most glaringly, Layden“cannot clearly identify the [object] that caused her,fahd
“without a clear desgution of what this [object] was and how it ended up [on the floor], it cannot
be connected to [D]efendant’s mode of operati@@eAnderson v. Stop & Shop Supermarket, Co.
L.L.C., No. A4060414T2, 2016 WL 6518597, at *3 (N.J. Super. Ct. App. Div. No@,6) In
Prioleau the Appellate Division reversed the trial court’s application of the mode of operation,
finding the jury charge “unfounded and errongbugere there was no evidence the [fast food]

restauraris floor was iltkept, strewn with debrier laden with overflowing trashand plaintiff
14



“possibly” slipped on greas85 A.3d at 1027The court refused to expand the madeperation
rule of all selfservicing facilities absent evidence thmintiff suffefed] injury because the mode
or manner of the business operation cfehtthe dangerous condition on the premiséd. at
102728. (“To trigger modef-operation liability, a plaintiff must identify facts showing a nexus
between the method or manner in which the business is operated when extending products or
services to the public, and the harm alleged to have caused the plaintiff'S)injury

Layden argues she is entitled to an inference of negligence because the bediitmgis
a selfservice area and patrons’ carelessness in hanaierghandise is to be anticipatéche
Court is unwilling to find Defendantehgaged in anode-of-operationthat created the kind of
systemic, foreseeable risk of harm that obviates the need for plaintiff abligistactual or
constructive noticg seeKelly, No. Civ. A. 122034, 2013 WL 4731812, at *4, particularly where
Layden cannot specifically identify the object on which she @hfusingly,n attempting to cite
the recordand to the extent she relies on more than conclusory statefraydenconflates the
evidenceaegardinghangers and hooks. For example, Layden argues the dangerous condition was
a “plastic hanger” and “[tlhe hangers are supposed to be placed in the garbagetbstitany
in and of itself would allow a rational factfind@rinfer that that an employee negligently dropped
a portion of the hanger on the floor leading to Ms. Layden’s accident.” Not only deasghment
(and the testimony by DiMarco on which Layden relies) refer to hangersptite ddes not find
the evidence supports such an inferehegden fails to identify my dangerous business practice
in which Defendant improperly handled the hedkhaped plastialleged to causker injury.See
Kelly, No. Civ. A. 122034, 2013 WL 4731812, at *Bayden merely offes speculative testimony
without any evidentiary support as to the object or its solifee.Court does not find sufficient

evidence exists to infer that, on the day of Layden’s fall, employees handled theshemgsed
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the garbage, and caused the hangers to fall on the ground, such that a plastia/iocbkthe
employees did not touch and Layden has yet to specifically idergifigled up on the floor near
a scanner.

Moreover Layden did not report seeing the object before she fell, did not produce the
alleged object that caused her fall, and did not report the accident until the nekagidgn(Dep.
at Tr. 50:46, 55:2325, 79:2123; ECF No. 26l 1 9; ECF No. 27 1 9.) When Layden reported the
incident on the following day, she claimed to not have sé®t caused her fall. (Layden Dep. at
Tr. 79:21-23.) Indeed, in the Incident Repbitayden only references an “unknown object (tiny)
on the floor,” and claimed a “tiny piece of plastic” was involved. (ECF N&2;Z6CF No. 261
11 56, 24; ECF No. 27 156, 24);see Cordasco v. Walgreen Cho. A-163610T3, 2011 WL
5118996, at *3 (N.J. Super. Ct. App. Div. Oct. 31, 2011) (affirming summary judgment in favor
of the defendant because “there is no evidence whatsoever that-gergek bins containegen
bags or containers, that there was any wléey/substance or carbdgpe material in the bins, or
that the substance on the floor came from the bins or the merchandise in the bite). |
Complaint, Layden specifies she slipped and fell on a piece of plastic hanger. Homieme
Conklin returned to the store to retrieve a plastic hanger, Layden could not identifexne
piece presented to her was the piece that caused her fall, simply stating it wabitsphketit.”
(Layden Dep. at Tr. 53:11, 54:14; ECF No. 26l § 5961; ECF No. 27 {1 581); see Cashouyr
2013 WL 560914, *6 (granting summary judgment in favor of the defendant because thi plainti

“provided no proof whatsoever as to the source of the substance,” but merely &tldtpe/e

8 Layden challenges DiMarco’s credibility in order to attack lth@dent Report. For example,
Layden argues DiMarco wrote down the wrong accident location in ordavécher jobWhile
the disputed issue of where the accident took place may, in other cases, be gralerdsd
summary judgment motion, the dispute here is neither genuine nor materialcitiemtiiReport
is signed by Layden, and she does not dispute its contents.
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slipped on a shopping bag because “she saw ‘something white’ on her foot”).

Further, Layden concedes to leaving the store without notifying anjheobtore’s
employees after she allegedly fell. (Layden Dep. at Tr. 49@6.) Indeed, Layden cannot
prodwce any witnesses to the incident, as she saw no other customers when she was & the stor
and did not report the incident. (ECF No. 26-1 11 2, 28-32; ECF No. 27 11 2, 28-¥%2jentin,

2010 WL 3075749, at *3 (finding although the plaintiff could naniify the substance, she
presented witnesses who testified to seeing her slip and a store enghk@yeeg up the spill);
Balsamide v. WaMart Stores, InG.No. 065676, 2011 WL 2148381, at *4 (D.N.J. May 31, 2011)
(finding the plaintiff met his burden even though she could not identify the source of tihat oi
caused the fall, but presented witnesses who saw the oil on the floor). Both partiegregehea

LOD at the time of the incident, Lembke, would have “absolutely” been advisesh&@me fell.

(ECF No. 261 1 104; ECF No. 27 1 104ee McCracken v. Target Corplo. 094816, 2011 WL
1466075, at *5 (D.N.J. Apr. 18, 2011) (finding enough evidence to create an inference of
negligence sufficient to survive summary judgment because “although rtiess mhspute when

the spill occurred, the evidence proves that spilt mouthwash caused [p]laiatif)'s f

Layden was unable to produce any video evidence of her falling or produce, at the
minimum, footage of her at the store on the day of the inci@eetHicks v. Target CorfNo. 16
3116, 2011 WL 6825996, at *3 (D.N.J. Dec. 28, 2011) (finding sufficient evidence, including
photographs submitted by both parties, where “a dangerous condition is likely to occes@s a r
of the presence of clear liquah the floor”); Romeo v. Harrah’s Atl. City Propco, LL.Q68 F.

Supp. 3d 726, 731 (D.N.J. 2016) (finding genuine issue of material fact where there was “video
surveillance of the area and the fact that [a casino supervisor] was in the argdiguexistence

of the spill”). Layden indicated in the incident report to have fallen near the scanner at the main
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aisle. (Incident Report, ECF No. 26 Ex. B) At the time of the incident, there was only one
scanner at the main aisle. (DeMarco Dep. at Tr.-33:8The video surveillance would have
captured footage of a customer falling near that section of the $towd. Tr. 35:323.) Triolo and
DeMarco testified to viewing the video surveillance at the time of the allegemcbut claim

to have not seeanyone fall near the scanndd.(at Tr. 36:5-6).

Layden argues Defendant’s failure to produce footage was spoliation of evidehce a
adverse inference should be drawn. (ECF 27 é8®PSpecifically, Layden disputes the correct
location of the fall ad questions DeMarco’s and Triolo’s credibility, alleging DeMarco “likely
fabricated [the] information because she told [] Triolo the wrong location of tigeat and the
surveillance footage is erased after thirty daygeCF No. 27 { 67.) Layden ackneages,
however, Defendant’s company policy was to maintain surveillance footadprfpidiays, unless
a request is made to preserve the footage prior to the-tlaiytperiod. (ECF No. 27 § Because
the accident occurred on April 7, 2014, and Laydeaterney requested preservation of the
footage on May 19, 2014, the thithay period lapsed and the footage was erased. According to
the Third Circuit “no unfavorable inference arises when the circumstances énthetthe
document or article in questi have been lost or accidentally destroye@timbs v. Int’l
Harvester, Inc. 718 F.2d 88, 96 (3d Cir. 1983). Accordingly, Layden’s spoliation inference is
without merit.

To the extent Layden produced a photograph of a heavidence, the plastiookin the
photograph was not a hook that Defendant usedyen the exact one Layden alleges she slipped
on, but rather “a photograph of a plastic piece similar to the piece that [Laydggdion.” (ECF
No. 263, Ex. I.) Indeed, Defendant claims the store did not used the type of hanger depicted in

Layden’s photograph at the time of the alleged incident. (ECF Nb.{#B6163; ECF No. 27 11
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61-63.) Layden testified the plastic hanger was white (eaigdDep., ECF No. 2@ at Tr. 54:12
14), but Defendant produced an affidavit from Senior Team Leader fooftlines department
Lisa Lindgren, stating “Target Corporation did not use plastic pieces agatem [Layden’s]
photographs . . . [and the plastic piece in the] photographs are different in size and colbefrom t
ones in use by Target on April 7, 2014.” (Def.’s Br., Aff. of Lisa Lindgren, ECF N&.PAt
deposition, Triolo referenced additional differemdeetween the hangers other than color,
including the hanger’'s shape. (ECF No-2@t Tr. 46:414, 47:948:5.) He described Target’s
hangers as more rounded on the top side, whereas the hangers Layden producedosergdsha
at Tr. 50:420.) Lembke also stated the store did not use white, but clear plastic hdlgexts
73:11-20.)Accordingly, Layden has not presented sufficient evidence to show a causal link
between anyalleged mode of operatioand any alleged object causing Layden’s injury
demonstrated that a dangerous condition existed.

A plaintiff cannot survive summary jgchent simply by asserting they might disbeleve
the testimony of defendastwitnessesSchoonengen v. Curtiss Wrightt43 F.3d 120130 (3d
Cir. 1998);Hozier v. Midwest Fastener, InA08 F.2d 1155, 1165 (3d Cir. 1990Yilliams v.
Borough of WesChester. P.A.891 F.2d 458, 460 (3d Cir. 198%Yhile “certain scenarios may
arise where a material fact cannot be resolved without weighing the atgdibil particular
witness or individua! those situations are limited to[iW]here an issue of material fact cannot be
resolved without observation of the demeanor of witnesses in order to evaluatecittibitity.””
Schoonejongerl43 F.3d al30 (quotingAdvisory Committee Notes, 1963 Amendment to Fed.
R. Civ. P. 56(e). In those casestHere is asufficient quantum of evidence on either side for
reasonable minds to differ,” the dispute is “genuine,” and “summary judgment is inagigpr

Id. The Court is not faced with this issue, nor does Layden allege as bagztuse no material
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facts—i.e., facts that haveéhe ability to “affect the outcome of the suit under governing law”
Kaucher 455 F.3dat 423—are in disputeéhat must be resolved by observing a particular witness.
Layden’s primary argument is that DiMarco lied about the location of the at¢alprotect her
job. This is immaterial, becaudgeayden, who has the burden of production at trial, cannot prove
her prima faciecase, and Layden’s failure to provide proof of an essential element of her case
“necessarily renders all other facts impradl.” Id. at 323;Katz v. Aetna Cas. & Sur. C&72 F.2d
53, 55 (3d Cir. 1992).

“[SJummary judgment is appropriate where no reasonable jury could find that the
plaintiff's injuries have been proximatelyused by the defendant’s condiicthompson2007
WL 1598616, at *3. Defendant satisfied its summary judgment buaddnLaydenfailed to
provide a sufficient evidentiary basis for her clafithe ultimate burden of persuasion remains,
of course, with the plaintiff,Nisivoccig 818 A.2d at 318, and slmwas not directed the Court to
any disputed fact that would change the outcome of theoc@sevide a genuine issue of fact for
the jury. Layden relies on conclusory legal arguments and circumstantiah@yitbesupport her
assertion that a reasonahleyj could construe the facts in her favdccordingly, a jury could not
find a reasonable basis for the conclusion that the conduct of Defemasctusal linked in any
way to Laydetrs injury.

[I. CONCLUSION

For the foregoing reasons, DefendaMotion for Summary Judgment@GRANTED . An
appropriate Order will follow.
Date: June 25, 2018 /s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
UNITED STATES DISTRICT JUDGE
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