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UNITED STATESDISTRICT COURT
FORTHE DISTRICT OFNEW JERSEY

AVANTOR PERFORMANCE
MATERIALS, INC.,

Plaintiff, : Civil Action No. 15-3540 DEA)

V.
) OPINION
UNITED STEEL,PAPERAND RUBBER, :
MANUFACTURING, ENERGY,ALLIED
INDUSTRIAL AND SERVICE
WORKERSINTERNATIONAL UNION
LOCAL 04-729,

Defendant.

ARPERT ,MagistrateJudge®

This mattercomesbeforethe Courtby way of separatenotionsfor summary
judgmentby (1) Plaintiff AvantorPerformanceéMaterials,Inc. (“Plaintiff” or “Avantor”); and
(2) DefendantJnited Steel,PaperandRubber, Manufacturindgsnergy,Allied Industrialand
ServicesWorkersinternational Unioriocal 04-729(“Defendant’or “Local 729). Both
partiescontend theywreentitledto judgmentasa matterof law on the me claim thatremains
in this casej.e., Defendant’'counterclaimallegingthatPlaintiff breachedts obligatiors
under wo collectivebargainingagreemen{*CBA ") to maintaincertainbenefitswith respect
to Avantor’s 401k) Plan. Specifically,DefendanallegeshatwhenPlaintiff eliminateda

certainbenefitfrom theplan,it breachedatermin theCBAs which statedthat “[t] he

! Pursuanto 28 U.S.C.8 636(c)andFederaRule of Civil Procedurer 3, the partieshaveconsentedo
MagistrateJudggurisdiction,andthe District Judgehasauthorizedhe undersignedo conductall proceedings
in this matter.
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Companywill maintaina 40Xk) planthatcoversall eligible employeeshatis substantially
similarto the previous plans.SeeCounterclaimECFNo. 5

The Courtheardoral argument on the motions @rcttoberl7, 2017.Forthereasons
below, Plaintiff’'s motionfor summaryjudgments granted andDefendant’smotionis
denied.

|. Background

A. The 2008Collective BargainingAgreements

AvantoroperatesamanufacturingandresearcHacility in New JerseyECFNo. 29-40
at{ 3. Thebargainingepresentativéor the productiorandmaintenancemployeest
Avantoris theUnited Steel,PaperandForestry,Rubber Manufacturing Energy,Allied
IndustrialandServiceWorkersinternationalUnion andits Local 729 fogether the “Union’).
ECFNo.41 at 11 6, 7.

Avantor previously operateas Mallinckrodt-Baker,Inc. (“MB” or the*Company’?)
andwaswholly ownedby Covidien,PLC (“Covidien”), whoseparentwasTyco International
Inc. ECFNos 29-40at 1 4, 8; 41at {1 4, 8. MB and the Unionwerepartiesto two CBAs
(the“2004 CBAs”) thatwereeffectivefrom March 29, 2004 througMarch 30, 2008.These
agreementgovernedhetermsandconditions ofemploymenfor two groups ofMB'’s
employees-thosein the“TechnicalUnit” andthosein the*P&M Unit”. ECFNo. 29-40at {1
9, 10;ECFNo. 41 at 119, 10. Both of the 200€BAs providedthatcoveredemployeesould
participatein theTyco International(U.S.)Inc. Retirementind SavingsPlan(the “Union’s
401(k)Plan”). With regardto the Union’s 401(kPlan,the CBAs provided thecompany

would matchemployeecontributionsat 50% upto thefirst 6% ofbasepay. ECFNo. 29-6at

2TheCourtattimeswill referto MB aswell asits successorAvantor,asthe “Company.”



24. Additionally, theeCBAs providedthatadefinedbenefitpensiorplan,i.e., the“J.T.
BakerBargainingUnit Retiremenflan” would “be in effectfor the duration of the
Agreement[s]. ECFNo. 42-1at{ 6.

Shortlybeforeexpirationof the 2004CBAs, in February 2008yIB andthe Union
enterednto negotiationdor successoagreemerst ECFNo0s.29-40 | 1241 at{ 12. During
those negotiation®/B proposedreezingthethenexistingdefinedbenefitpensiorplanand
replacingthe Union’s 401(kPlanwith the “Covidien Hourly 401(kRetiremen Savingsand
InvestmenPlar’ (hereinafterthe “Covidien 401(kPlan”). The Covidien 401(kPlanwas
considerecainenhancedersion of the Union’s 401(klan.ECFNos.2940at {115, 16; 41
at{115, 16. Thee appearedo beseverakdvantagethatthe CovidierPlanhadoverthe
Union’s Plan,includingthatit hadahighercompanymatch,it includedovertime
compensatiomseligible compensationt allowedolderparticipantso makecatchup
contributions andit hadnowaiting periodto enroll. ECFNo. 29-11.

Theinitial discussionsegardingireezingthedefinedbenefitpensiorplantookplace
onMarch 27, 2008and assummarizedn themeetingminutes® wereasfollows:

[Company:] ... | knowwe have proposed lzardfreezeto the pension plan. |

wantto raisetheissueof theenhancedlOlkthatis calledthe companylan.

Justlet me saythis. Thereis this enhancedOlkplanthatall salariedfolks

have.lt's notavailableto those groupthathave a pensiorit is an“either”

“or” situation.It appeardo be avery generous 401k planalmjust throwing

thatoutasapossibility,if we cangetwhatwe feel we needonthis pension
plan.

*k%k

[Company:]The companymatchis alsosignificantlymorethanwhatthe union
currentlyhas.

3 RichardParker the chief spokesmarfior the Companyduringthe 2008negotiationstestifiedthatthe minutes
werenot a“word-for-word” transcriptionbut areanaccurateepresentationf whatwasdiscussedECFNo. 29-
9at15.



[Union:] Wouldyou keepyour pension oliquidateit?

[Company:]You couldkeepafrozenpension untilouretire. It would just
gt]ay thesameNo moreaccrualof service.

[Union:] Wouldyou sayit is theemployees optionto choose the 401k or the
pension?

[Company:] It's notan optioneitheror. We can'tfreezeit justfor some
employeesilt is all or nothing.

[Union:] We needmoreinformationonit.

[Company:] | don't have tHeall informationright now. But we cango back
andgetit. It does[increasejovertime. It hasthecatchup contributiongor
anyoneover 50andit hassignificantlymorecompanymatch.Thosearethe 3
biggest things. Will getyou somethingoetterandhopefullythis afternoon. |
just hopethis getsusoff deadcentersowe canmakesomeprogressere.

*k%k

[Union:] Theunion’sinterestedn negotiatinga comprehensive package.
Everythingis tied togetherWe arewilling to considerthehealthcarechanges,
andthecompanyalsowithdrawingthe other proposals good.We needto do
some dualiligenceon someitems.Theenhanced01k-- thereis goingto be a
certainnumber ofemployeesoncernedvith moneybeingpumpednto the
pensionsuchas2%. Whatis the cutoff? Who aretheemployees?

[Union:] We havehada 401kfor afew years.Theplus of the 401ks that
compounding over thgeais]. Most of uswill getlimited benefitevenby
puttingin theenhancedO1k row. Consequemny, 10 moreyearsfor people
won't goveryfar to give adecentetirementAnyonewhois probablyin their
50’s wouldwantsomethingextra.For thoseemgoyees therewill be
negligiblepositive benefits of the 401k. Coulk segregat¢hoseneedse
needto do somethinglifferentfor them.

[Union:] We arenotsureof the wholepicture,butwe like theenhanced01k,
we needto try to plug the holdregading olderworkers]

[Company:] Iwill give youtheinformationon the 401k.

[Company:] | justwantto makesurethatyou realizethatthe 401kalso
includes aompanymatchthatyou get.

*k%k



[Union:] Conceptuallyye arewilling to give you thetwo crownjewelsin
your packet;somaybeyou shouldgive on theotherstuff; whichis thehealth
careandthe pension.

[Company:]Keepin mind theenhancedl01kis an expensivéenefit;so
giving up the pensiorsn'tsavingthatmuchmoney; | just donvantyou to
think thereis ahugesavingswith thechangeo the 401k;we areworkingto
give you acomprehensiveounter proposalndthatwill be tomorrow.

[ECFNo. 31-8,March 27, 2008 Minutesat 3-6, 13.

Thenextday thepartiesmetagainandcontinuednegotiationfor successoagreements
to the 2004CBAs. Thefollowing discussionassummarizedn themeetingminutes,took
placeregardingthe 401(k) plan:

[Company:] ...If thereis interestin theenhancedlOlkthatis notsubjectto

thegrievanceandarbitrationprocedureandthatis in a paragrapin Company
Proposal #12. ...

*k%k

[Union:] ...Company Proposal #12ve aregoingto propose a countéhatall
currentemployeegemployedasof April 1, 2008 will begrandfatheredto the
currentpension planAll currenthireswill begrandfatheredh, thatis the
languagave would be okaywith.

*k%

[Company:]Let me makea coupleof commentsl appreciatehefact thatyou
have lookedhardatthis. We have a couple ahajor problems — onés the
pension, ....

Jokk
[ECF No. 31-8,March 28, 2008 Minutest 3, 4, 7-9]

Duringthesenegotiationsthe Company proposed the followitagnguagebe addedio
the CBA:

ADD: Theemployeegoveredby this agreementill beallowedto participate
in theenhancedompany Sponsored 401(k) plaieemployeesentitiement



to benefitsand/or contributions undéhnis planshallbe governedh all respects
by the provisions o$uch planandtheadministrativerulesassetforth and
interpretedoy the PlanAdministrator.The Companyretainstheright to
amendmodify or terminatetheplanin anyway, atanytime, without
bargainingwith the Union.The Unionagreeghatno grievancecanbefiled
regardingthe Company sponsored 401tanandthatif agrievancas filed
the Unionagreegshat suchgrievancewill not besubjectto arbitration.

ECFNo0s.29-40at  18; 41at { 18. In this provision, the Compamgtained‘the right to
amendmodify or terminatetheplanin anyway, atanytime, without bargainingvith the
Union,” becauseit explainedduringnegotiationsthe Covidien 401(klPlanis thesameplan
in whichthe Company'xecutivesandsalariedemployeegarticipateand,therefore the
Company‘was unwilling to have thePlansubjectto bargainingwith the Unionasto
substance gorocedure’or to have thesamedeterminedhrough the Union’s grievance
proceduresECFNos.31-1 aty 14; 42-1at | 14.

Knowingthattherewasa possibilitythatMB wasgoingto be sold, the Union
requestedhatMB add“change of controllanguagdo MB’s proposed languagegarding
the Covidien 401(klPlan.ECFNo. 29-41at { 19. The Unionindicatedthatit waslooking for
“languagédike the change of contrédnguagehatis in themedicalplan,” asto which the
partieshadthefollowing discussion during the negotiations:

[Company:]Thereis nochangen our proposabn the pensionWe believethe

pension should bigozenandpeopleaddedon theenhancedO1k.We believe

the additional contributionandmatchonlengthof service thenthose people
canmakeup asignificantportionfor retirement

*k%

[Company:] | justwantto raisethis. The[changeof control] languagéhatyou
proposehereis intendedo protectemployeesn theeventof achangen
control, sathere'sno dispute over the propoghhtyouwill havethesame
planasthesalariedemployeessuchasBill. Thosesamechangeswill apply.
We areonly lookingat “changeof control” language.



[Union:] Yes, only changeof control. Thatis the intent. Regardinghe

Company’s pension/401(k) proposalvhatwe aregoingto dois counteryou

onthis. If wewereto agreewith theenhanced01k,we wantthecurrent

pension plaro bebasedon thebest5 yearson theemployeesetiring, we are

alsolookingfor a sunsetlausethatthe currentplanwould notfreezefor a

year.We arealsolooking for languagdike thecharge of controlanguagehat

is in themedicalplan.

[ECF No. 31-8,March 29, 2008 Minutesit 4]

The Companyadvisedthe Union during negotiationthatit “could notguaranteethe
[401(k) plan]benefits; but “the way they should loolat it wasthatthis wasthesameplan
thatthemanager$ad,soif the Companylecidedo terminatethe plan, ocut thebenefits,
therewould beramificationsbeyondthe bargaining unit‘andthe Company would havie
takethatinto considerationECFNos. 29-40at § 22, 41at 22. Accordingo Parkerthere
wasnot a propsalfrom the Unionthatwould haverequiredbenefitsto remainsubstantially
thesamein theeventof achangan control. Id. at { 23. Parkerexplainedthatevenif there
hadbeensucha proposal, the Company would haegectedt becausésaddlging] a
potentialbuyer” with such a substantiability would havemadeit impossibleto sell the
facility. 1d.

Tim Sutter,Presidenbf Local 729wasaparticipantin thenegotiationof the 2008
CBAs. ECFNo. 48at 15. Accordingto Sutter,the Union ftepeatedlyaisedits concerns
thatthe Company’s contributions ... could teElucedor eliminatedby thenew purchasing
entity.” Id. Sutterstateghatthe “Union suggestetthatany ... saleshould oblige the
purchaseto keeptheexisting401(k)in place.” Id. Sutterstateghat“the Company
eventuallyagreedo this proposal, cafting languagehatin theeventof asale,it would

requirethe purchaseto haveasubstantiallysimilar 401 (k) Plan,which the Unionaccepted.”

Id. at T 16.



Ultimately the patiesexecutedCBAs, effectiveMarch 31, 2008 througMarch 27,
2011,eachof whichidenticallystatedthe following:

Theemployeesoveredby thisagreemenivill beallowedto participaten the
Company Hourly 401 (kiRetirementSavingsand Investmen®Planeffective
July 1, 2008Theemployes’ entitlementgo benefits and/or contributions
underthis planshallbe governedh all respectdy the provisions o$uchplan
andtheadministrativerulesassetforth andinterpretedoy thePlan
Administrator.The Companyretainstheright to amend, modify oterminate
theplanin anyway, atanytime without bargainingvith the Union.The Union
agreeghatnogrievancecanbefiled regardingthe Company sponsored 401(Kk)
Planandthatif agrievancas filed theUnion agreeghatsuchgrievancewill
not besubjectto arbitration In theeventof achangan ownership, the
Companywill maintaina 401(k)planthatcoversall eligible employeeghatis
substantiallysimilar to the previous plans.

ECFNo. 29-40at  32.

B. The2008 Covidien 401 (kiPlan

The 2008 Covidien 401 (kiPlandefined“eligible employees'to include hourlysalary,
anddesignatedinionizedemployeeof Covidien. ECFNo. 29-40at § 33.The SummaryPlan
Descriptionfor the 2008 Covidien 401(Blanexpresslynotified eligible employeeghat
“Covidien expectdo continue thdlanindefinitely.” Id. at § 35. It further providedthat
“Covidien hastheright to modify anytermsof the Planor terminatethe Plan,in its discretion
atanytime,” andadvisedparticipantghat“[i]f Covidienmakesmaterialchangego thePlan
it will notify you of suchchanges.”ld.

FromJuly 1, 2008 througBecembe1, 2009the 2008 Covidien 401(kiplan
permittedall eligible employeedo contribute goercentag®f his orhereligible compensation
in 1% inadementssubjectto IRS limits, andbeentitledto anemployematchingcontribution

basedupon thefollowing schedule:



Yearsof Service EmployeeContribution EmployerContribution
0+ 0% 0%
0+ 1% 2%
0+ 2% 3%
0+ 3% 4%
0+ 4% 5%
10-19 5% 6%
20-24 6% 7%
25-29 7% 8%
30+ 8% 9%

Id. at 1 36.

Beginningin January2010, Covidiermodifiedthe 401(k)planby adding a 3% non-
electiveemployercontributionfor all eligible employeesandrevising theemployematching
schedule.ld. at | 37 Thus,beginningn January2010, the Covidien 401(lBlan

contribution schedulaasasfollows:

Yearsof Service Employee EmployerMatching Non-Elective
0+ 0% 0% 3%
0+ 1% 0.5% 3%
0+ 2% 1% 3%
0+ 3% 1.5% 3%
0+ 4% 2% 3%
0+ 5% 2.5% 3%
0+ 6%+ 3% 3%
Id.




Covidienalsoincluded a supplementalatchingcontribution(the “SuperMatch”) for
all eligible employeesvho hadat least20 yearsof service. Employeesvereadvisedhatthis
benefitwould expireon Decembe31, 2014.1d.; ECFNos. 29-22at 2; 31-15at5. The Super

Match contributionschedulevasasfollows:

Yearsof Service Employee EmployerMatching Non-Elective
20+ 6%+ 4% 3%
25+ 7%+ 5% 3%
30+ 8%+ 6% 3%
Id. at 38-39.

Accordingto Sutter,the Union"analyzedthe[se]changes'to thePlan“and
determinedhatthe nonelectivecontributionandtherecalibrationof contributionsor the
senioremployeeshenin effectdid not involve a substantishangefrom the 2008 Plan®
ECFNo.48at 24.

C. AvantorPerformancéJaterials,Inc. SavingsandRetiremenPlan

In August2010, Covidien solt!B. As aresult,all hourly,salaryandunionized
employeesveretransitionedo anewly-createdplan,which ultimatelybecamehe Avantor
PerformanceéMaterials,Inc. SavingsandRetiremen®Plan(the “Avantor 401(k)Plan”). ECF
No. 29-40at 1 42. The Avantor 401(k)Planhadthesamecontribution schedulasthe
previous planandit alsoadopted the Supétatchwith theexistingexpirationdate Id. at

45,

41t is unclearto the Courtwhy suchananalysiswould havebeendone,astherehadnot beena changeof control
atthetime thesechangesventinto effectthatwould havetriggeredthe requiremento maintaina substantially
similar plan.

10




D. Negotiationof the 2011CollectiveBargainingAgreements

In February2011, Avantolandthe Unioninitiated negotiationgor successor
agreementso the 2008CBAs. ECFNo. 29-40at 1 49. Unlikewith the 2008CBAs, the
401(k) Planwasnot amajorfocus of the 2011 negotiationECFNo. 49at | 26.
Neverthelesstherecordshowsthatthe Union proposedmendinghe language governing the
401(k) Planfrom the 2008CBAs asfollows:

Theemployeesoveredby thisagreemenivill beallowedto participaten the
Company Hourly 401 (kiRetirementSavingsand Investmen®Planeffective
July 1, 2008The employeesentitlementgo benefits and/or contributions
underthis planshallbe governedh all respectdy the provisions o$uchplan
and theadministrativerulesassetforth andinterpretedoy thePlan

Admlnlstrator ihe@empany—%msﬂw@ﬁ—teﬂamend—medﬁy—ep

ef—&ehangc—yﬂ—ewn@shﬂa the Companywll malntalna 401(k) planthat

coversall eligible employeegshatis substantiallysimilar to the previous plans.

ECFNo. 29-40at 1 51. The Companyrejectedthis proposalandultimatelytheparties
agreedonthefollowing modifications

Theemployeesoveredby thisagreemenwill beallowedto participatein the
CompanyHeurly 401(k) RetirementSavingsandinvestmen®Planeffective
July 1, 2008The employeesentitlementgo benefits and/or contributions
underthis planshallbe governedh all respectdy the provisions ofuchplan
andtheadministrativerulesassetforth andinterpretedoy thePlan
Administrator.The Companyretainstheright to ameneg or modify, er
terminate theplanin anyway, atanytime, without bargainingvith the Union.
The Unionagreeghatno grievancecanbefil ed regardinghe Company
sponsored 401(klanandthatif agrievances filed the Unionagreeghat
suchgrievancewill not besubjectto arbitration Ha-the-event-of-a-changein
oewnership; tThe Companyvill maintaina 401(k) planthatcoversall eligible
employeeghatis substantiallysimilar to the previous plans.

11



ECFNo. 29-40at § 53. Avantoagreedo takeout“or terminate’becausét hadnointention
of terminatingthe 401 (k) Plan,andagreedo remove"[i] n theeventof achangan
ownership”becauseherewasno potentiakalepending. Id. at 1154-55.

E. Recharacterizationf the 3%Non-Elective Contribution

In October2012, Avantounilaterallyapprovedherecharacterizatioof the Avantor
401(k)Plan’s3% qualified, norelectiveemployercontributionasadiscretionarydesign
based'safeharbor” contribution pursuarto federaltax regulationsECFNo. 29-40at  63.
Themodificationtook effectJanuaryl, 2013.Id.

E. The 2014CollectiveBargainingAgreements

Avantorandthe Unionenterednto CBAs effectiveMarch 31, 20140 March 26,
2017. Therewereno changedgo therelevantsectiors governingparticipationin the Avantor
401(k)Plan sothelanguageof thesesectiors in the 2014CBAs (specifically,Article 16,
paragrapl®, of the 2014&M CBA, andArticle 18, paragrapl®, of the 2014echnical
CBA) wasidenticalto thatin the 2011CBAs. ECFNo. 29-40at § 59-62.

F. TheDisputed Chang® the Avantor 401(klPlan

The SupeMatch contributionthatwentinto effecton Januaryt, 2010,expiredby its
owntermsonDecembe1, 2014, and, thussaseliminatedfrom the contribution schedule
effectiveJanuary, 2015.ECFNo. 29-40at { 64. Also effectiveJanuaryl, 2015, Avantor
eliminatedthe 3%safeharbor contribution It did sobecauseét was“trying to makethe
companyprofitable” andviewedthe contributioras“an excessivéenefit.” 1d. at 1 65-66.

Thereafter Avantor’s contribution schedutemainedasfollows:

12



Yearsof Service Employee EmployerMatching
0+ 0% 0%
0+ 1% 0.5%
o+ 2% 1%
0+ 3% 1.5%
0+ 4% 2%
0+ 5% 2.5%
0+ 6%+ 3%

Local 729contestedheeliminationof the 3%Non-Elective Contribution, contending
that Avantorbreachednobligationunder theCBAs to “maintaina 401k) planthatcoversall
eligible employeeghatis substantiallysimilar to the previous plans.” Avantaieniedthe
grievanceciting the parties’agreementinder theCBA thatno grievancecanbefiled
regadingthe Company-sponsored 4R plan. Local 729thenfiled ademandor arbitration
with the AmericanArbitration Association and Avantorfiled the Complairt in thepresent
actionseekingandultimately obtaining, aleclaratiorthatthegrievancenvasnotarbitrable.
Local 729counterclaimedh this action assertinghat Avantorbreachedirticle 16,
paragrapl®, of the 2014&M CBA, andArticle 18,paragrap 9, of the 2014 echnicalCBA
whenit unilaterallyeliminatedthe 3.0%dNon-electiveEmployerContribution onJanuaryl,

2015°

5> To the extentthatthe Union arguesn its motionthatthe expirationof the “SuperMatch” constitutedabreach
of the CBAs, thatissueis not beforethe Courtasit wasneverpledby the Union. Theonly claim assertedn the
Counterclainrelatesto theterminationof the 3% Non-ElectiveContribution,andthatis the only issuebefore
the Court.

13



1. Discussion

A. LegalStandard SummaryJudgment

Summaryjudgments governedoy FederalRuleof Civil Procedure 5&andis
appropriateif the pleadings, depositiorempswerdo interrogatoriesandadmissions ofile,
togethemwith theaffidavits,if any, showthatthereis no genuinessueasto anymaterialfact
andthatthe movingpartyis entitledto ajudgmentasa matterof law.” CelotexCorp.v.
Catrett 477U.S.317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Under Rulef&éia
materialif it influencesthe outcome of thactionunder the governing substantiasv. See
Andersorv. Liberty Lobby 477U.S.242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A
materialfactraisesa “genuine’issue‘if the evidencés suchthatareasonablgury could
returnaverdict” for the nonmovingarty.Healyv. N.Y.Life Ins.Co., 860F.2d 1209, 1219 n.
3(3d Cir.1988).

The movingpartybearstheinitial burden of provinghatno genuinessueof material
factis in dispute Celotex 477U.S.at 323.0ncethe movingparty hascarriedthis burden, the
non-movingparty mustpresenevidencehata genuindactissuecompelsatrial. Id. at 324.
The non-movingparty mustoffer admissibleevidencethatestablishes genuinessueof
mateial fact, id., not just‘somemetaphysicatioubtasto the materialfacts.” MatsushitaElec.
Indus. Cov. ZenithRadio Corp,475U.S.574, 586, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986).
Its opposition musteston“factsin therecordandcannotrestsolely onassertionsnadein the
pleadings|/egalmemoranda, ooral argument.’Berckeleyinv. Group, Ltd.v. Colkitt, 455
F.3d 195, 2013d Cir.2006).

In determiningwhetherthereis a disputednaterialfact, “[tthe nonmovingparty's

evidencds to bebelieved,andall justifiableinferencesareto bedrawnin [that party's]

14



favor.” Huntv. Cromartie 526U.S.541, 552, 119 S.Ct. 1545, 143 L.Ed.2d 78499)
(quotingAnderson477U.S.at 255). The Courtis notto “weigh the evidencanddetermine
thetruth of thematter,”butneedonly determinenvhethera genuinessuenecessitateatrial.
Anderson477U.S.at 249.If the non-movingpartyfails to demmstrateproof beyond dmere
scintilla” of evidence that a genuirssueof materialfact exists,thenthe Courtmay grant
summaryudgment.Big AppleBMWv. BMW of NorthAmericg 974 F.2d 1358, 1363d Cir.
1992).

B. Claimfor Breachof CollectiveBarganing Agreement

Local 729s claim turnson the propeinterpretatiorof the 2014CBA. AstheThird
Circuit recentlynoted,‘[w] e interpretcollectivebargainingagreements. accordingo
ordinary principles o€ontractlaw, atleastwhenthose princigsarenot inconsistentvith
federallabor policy.”United Ass'nof Journeyman & Apprentice PlumbersR8pefittersof
U.S. & Canada Local 74. Int'l Bhd. ofElec.WorkersLocal 313 643F. App'x 133, 1353d
Cir. 2016)(citing M & G PolymersUSA,LLC v. Tackett -- U.S.-- 135 S.Ct. 926, 933, 190
L.Ed.2d 809 (2015))Thus,aswith anyothercontracttheparties intentions controland
“[w]here the words of @ontractin writing areclearandunambiguousis meanings to be
ascertainedh accordancevith its plainly expressedhtent” M & G PolymersUSA,LLC v.
Tackett,135S.Ct. at 933

Thefirst stepfor the Court, thereforejs to determinewvhetherthetermsof therelevant
CBAsareambiguousSeed. “A contractclausels ambiguousvhenit is ‘subjectto
reasonablalternativeinterpretations.”Int'l Union, United Auto., Aerospace &gr.
ImplementWorkersof Am.,U.A.W.v. SkinnerEngine Cqg.188 F.3d 130, 14@3d Cir. 1999)

(quotingTaylorv. Continental Group Change Control Severanc®ayPlan, 933 F.2d 1227,

15



1232(3d Cir.1991)). In order“to decidewhetheracontractis ambiguous, [courts] do not
simply determinewvhether from [the court’s] point ofview, the languages clear.”
Teamstersndus.EmployeesVelfareFundv. RollsRoyceMotor Cars,Inc., 989 F.2d 132,
135(3d Cir. 1993). Rather,acourtshould‘heartheproffer of thepartiesanddeterminef
there[are] objective indiciahat,from thelinguistic referencepoint of theparties,thetermsof
the contractaresusceptibleof differentmeanings.”ld. Consequently;[b] eforemaking a
finding concerninghe existenceor absencef ambiguity,[courts] consider theontract
languagethemeaningsuggestedy counselandtheextrinsicevidenceofferedin supportof
eachinterpretatiort. Id.

In relevantpart, the disputed provisiofiom the 2014CBAs readsasfollows:

Theemployeesoveredby thisagreemenivill beallowedto participaten the

Company 401(kRetirementSavingsandInvestmenPlaneffectiveJuly 1,

2008.Theemployeesentitlementgo benefitsand/or contributions undéhis

planshallbegovernedn all respectdy the provisions o$uchplanandthe

administrativerulesassetforth andinterpretedy thePlanAdministrator.The

Companyretainstheright to amendor modify,the planin anyway, at any

time, without bargainingwith the Union.The Unionagreeghatnogrievance

canbefiled regardingthe Company sponsored 401gtanandthatif a

grievancads filed the Unionagreeghatsuchgrievancesvill not besubjectto

arbitration.The Company will maintain a 401 (k) plan that coversall

eligible employeesthat is substantially smilar to the previous plans.
ECFNo. 29-35at 40andECFNo. 29-36at42 (emphasis supplied).ocal 729 contendghat
“Avantor’s unilateralcessatiorasof Januaryl, 2015, ofts 3% nonelectivecontribution ...is
contraryto” Avantor’'sobligationunder theCBA to “maintaina 401(k) plarthatcoversall
eligible employeeshatis substantiallysimilar to the previous plans.ECFNo. 41-1at 1.
Local 729argueghatthe plain meaningof therelevantcontractuajprovisionrequired

“Avantor maintainits contributiongo the 401(k)soasto be‘substantiallysimilar’ to the

requirement®f the previous plans.id.

16



While Local 729s arguments primarily focused on the“plain meaning’of the
relevantianguageit alsocontendghatthe paties “actualdealings’supportts readingof the
CBA. Sedd. at7. It points outhatthe disputed provisiowasoriginally adoptedn the 2008
CBAswhenthefacility wasin the process of being solds such,Local 729argueghat
“[w]hat makessersein thecontextof animminentsaleis a substantiveequiremenbn the
buyerto keepthe equivalenkevel of contributionsn place” becausét allows*“the buyerto
calculateanimportantpartof the annuabperatingcostgoingforward ..., and the union
employeesregivensecuritysothattheywill haveanincentiveto staywith thecompany
afterthepurchasdor theremaindeiof thecontractperiodafterthesale.” 1d. at 8. Local
729s brief, however citesnothingin therecordto supportthis proposition.

Contraryto Local 729’sassertionsAvantor contendghatthe CBAs permittedit to
makethe disputedhanges.It points outhatunder theaCBAs, the Companyretain[ed]the
right to amendor modify, theplanin anyway, atanytime, withoutbarginingwith the
Union.” ECFNo. 29-35at40andECFNo. 29-36at42. Avantor disputelsocal 729s
readingof theCBAs, arguingthatthelanguageelied uponby Local 729 did notequire
Avantorto maintainanysetlevel of benefits but, rather,it requred Avantorto maintaina
plansubstantiallysimilar in designto previous plang,e., Avantor could nosubstantially
alterthe 401(k)Plan’sdesignasnegotiatedy the partiesin 2008,by treatingbargaining unit
employeedlifferentfrom othereligible employees.Accordingto Avantor, its readingis
supportedy theplain language of th€BAs aswell asthenegotiationhistoryof therelevant
provision.

Thefirst portion of the disputedentencetateghat”[tjhe Companywill maintaina

401(k)planthatcoversall eligible employees..”. Avantorargueghatthe use of the
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indefinitearticle“a” precedindplan” showsthatthe Companys notrequiredto maintain
anyspecificplan or anylevel of benefits allegedlyreaffirmingthat Avantorwasfreeto
“amendor modify theplanin anyway, atanytime,” asthepartieshadagreedt could. ECF
No. 29-35at40andECFNo. 29-36at42. Avantorconcedespeverthelesghatits right to
amendor modify the plarwasnotunfetteredandthatis wasrequiredto maintainaplanthat
was“substantiallysimilar to previous plans.” According Avantor,this meantit was
requiredto maintainaplanin which bargaining uniemployeesnust bereatedthesameas
all othereligible employees It claimsthatthisis evident,atleastin part,by the use of the
term“eligible employees ? ratherthan the unqualifieterm“employees, asusedthroughout
the CBAs whenreferringto bargaining uniemployees.Avantor contendghattheparties’
use of the phrasenaintaina 401(k)planthatcoversall eligible employees’shows alear
intentto requireAvantorto contractuallytreatthe bargainingunit employeeghe sameasit
wastreatingthe otherclassificationf eligible employeeswvith respecto its 401(k) plan.
Avantoralsopointsto theparties’use of the plurdiplans” in the phrase “substaatly
similarto previous plans.”’Accordingto Avantor,this showsthatthe partieswerenot
referringto aspecific401(k) planwith asetlevel of benefits butinsteadwerereferringto the
designof the plansgenerally(i.e. treatingall eligible employeesthesame) which would
remainconstant despite changdstcould occuto thebenefitsovertime.
Readingtheparagraplasa whole, Avantoargueghatits interpretatioris the only
onethatwouldgive full meaningandeffectto all of theprecediry sentences the paragraph,
in which Avantor contendst retainedexclusiveright to setthebenefitlevelsfor the Avantor

401(k)Plan. It claimsthatthelastsentencén the paragraplwhenreadin conjunctionwith

6 Thereappearso beno disputeherethat“eligible employees'tefersto al hourly, salary,andunionized
employees.SeeECFNo. 29-39at26 n. 69.
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thesecondandthird sentencs, reflectsthe Company’ sommitmenthat,if it modified the
benefits/contributiontevelsofferedunderthe Avantor 401(k)Plan,themodificationwould
notchangethe parties agreeduponplandesignby treatingbargaining uniemployees
differently thanothereligible employeesAvantor contendthatanyalternativeinterpretation
would renderAvantor’s unequivocaletentionof theright to “amendor modify theplanin
anyway” utterly meaninglessnd/orillusory.

Like Local 729, Avantor notethatthe disputdlanguageriginatedduring the 2008
negotiations. Avantor points undisputecvidenceshowingthat atthattime, thesubjectof
the negotiationsvasthe proposettansitioningof Unionmembergo analternative401(k)
plan-the 2008 Covidien 4(k) Plan Avantorassertghatthe Covidien 40(k) Planwas
consideredainimprovement over the Union’s 401(R)andueto its inclusion ofbasepayand
overtimewithin thescopeof eligible compensation. A memorandum compatimgplans
alsoshowsthatthe Covidien Planhada highercompanymatch,allowedolderparticipantgo
makecatchup contributionsandhadno waiting periodto enroll. ECFNo. 29-11.However,
asAvantor points out, thpartieswerenegotiatingunion membersparticipationin the plan,
not thespecificbenefitsof the plan.

Finally, Avantorargueghatthehistoricalstructure of th€€BAs undermined.ocal
729'sinterpretationof the sentencé[tlhe companyshallmaintaina 401(k)planthatcovers
all eligible employeeghatis substantily similarto the previous plans.in 2004,MB
guaranteethattheemployematching401(k) contribution schedule wouldmainthesame
during theterm of the 2004CBAs and,asaresult,MB andthe Unionexplicitly setforth the
employematching401(k) contribution schedula the 2004CBAs. SeeECFNo. 29-6at 24

(“The companywill matchemployeecontributionsat 50% upto thefirst 6% ofbasepay.”);
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ECFNo. 29-7(same).However,thepartiesdid not includeanysuchschedulen the 2008
CBAs, the 2011CBAs, or the 2014CBAs. Avantor contendthatthis becauseéhe Company
refusedtio guarante¢hatit would maintaina certainlevel of employercontributiongn the
latter CBAs.

The Courthasconsidered thproffer of theparties,aswell astherelevat contract
languagethemeaningsuggestedby counselandtheextrinsicevidenceofferedin supportof
eachinterpretationincludingsuchextrinsicevidenceas“the structure of theontract,the
bargaininghistory,andthe conduct of thpartiesthatreflectstheir understanding of the
contracts meaning. SeeRolls-RoyceMotor Cars 989 F.2cat 135. An analysisof these
factorsleadsthe Courto the conclusionhatthe disputed language the 2014CBAsis not
ambiguousandis subjectto only onereasonablénterpretatior—theinterpretatioradvanced
by Avantor.

As aninitial matter,it is undisputedhatthe Companydvisedthe Union during
negotiationghatthe Company‘could notguaranteghe [401(k) planpenefits."ECFNo. 29-
40at Y 22;ECFNo.41aty 22. Eventhough the Uniomayhaveraisedconcernghatthatthe
Company’s contributions could lbeducedor eliminatedin theeventof asale,the Company
explainedto the Unionthattheplandesignthatthe Companyvasproposing wouldafford the
Union alevel of protectiomagainsthis becauséthis wasthe sameplanthat themanagers
had,soif the Companylecidedo terminatethe plan, orcut thebenefits therewould be
ramificationsbeyond théargainng unit” andthe Company woultaveto takethatinto
consideationbeforemakinganysuchchanges ECFNo. 29-40at  22.This plandesignwas

ultimatelyagreedo by theparties.

20



Further, lookingat theoveralldocumentindthe structureof therelevant paragraph,
the partiesunambiguouslagreedhat Avantorcouldamendor modify theplan®“in anyway,
atanytime.” Giventhe number ofariableselevantto any401(k)plan (e.g, eligible
compensationgatchrup contributioreligibility, investmenbptions,loanavailability, vesting,
waiting period,seeECFNo. 29-11),this provision would beenderedsirtually meaningless
underLocal 729’s construction.Theability of Avantorto amendor modify theplanwas
bargainedor by Avantorandagreedo by theparties. Duringthe negotiationgor the 2014
CBAs, the Union proposed removing Avantor’s #@lgito amendor modify the plan.SeeECF
No. 29-40at § 51. However this proposawasexpresslyejected andthe provisiorallowing
amendmentandmodificationto theplanremanedin thefinal agreement.This underscores
theparties intentionto allow Avantorto makechangedgo the plan.

To theextentthat Avantor’sright to makechangedo theplanis limited by its promise
to “maintaina 401k) planthatcoversall eligible employeegshatis substantiallysimilarto the
previous plans,thatpromiseextendsasAvantor notes, onlyo thedesignof the plan, under
which bargainingunit employeegarticipateequallyin the Avantor 401(kPlanwith all other
eligible employees.At thetime therelevantlanguagevasaddedo theagreementshe
partieswerenot negotiating ovewhatparticularbenefitstheplanshould provide, butather,
the focuswvasonthe bargaining uniemployes’ equalparticipationin the plan.As noted
above suchequalparticipationprovided the Union’snemberswith alevel of protection
againstreductionsn their 401(k) plan benefitsbecause¢he Company would have consider
the effect of makingsuchchangegar beyond théarmainingunit. Consequently, the

protectionagainstenefitchangeshatthe Unionbargainedor wasnot foundin the
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“substantiallysimilar” language of theelevantparagraphbutrather,in theplandesignj.e.,
equalparicipation.

Finally, therecord does not suppottocal 729’sassertiorthatthe Company promised
to maintainaparticularlevel of contributiongo the gan. IndeedasAvantor points out,
wherethe Companyadmadesuchapromisein thepast,i.e., the 2004CBAs (thosein effect
immediatelyprior to the 2008 negotiations), the Company’s obligati@sexpresslysetout
in theagreementECF No. 29-6at 24. (“The companywill matchemployeecontributionsat
50% upto thefirst 6% ofbasepay.”); ECFNo. 29-7(sam@. The 2014CBAs, however,
contains nsuchexpresobligation. Rather,asnoted above, theartiesexpresslyagreedhat
the Company couldmendor modify theplanin anyway, atanytime.

A courtmaygrantsummaryjudgment oranissueof contractinterpretationf it
concludeghatthecontractualanguageas subjectto only onereasonablénterpretation.

IBEW Local Union No. 10%. StardLo Elec.,Inc., 444F. App'x 603, 6073d Cir. 2011).
Here,theCourtfindsthatthe disputedanguagas unambiguousanddid not prohibit Avantor
from modifying the 401(k)benefitsthatLocal 729haschallengedere. As such, Avantor did
notbreachthetermsof the 2014CBAs. Plaintiff's motionwill grantedandjudgmentwill be
enteredn favor of Plaintiff on Defendant’scounterclaim.

[11. Conclusion

For thereasonabove Plaintiff's motionfor summaryudgments grantedand
Defendant’amotionfor summaryjudgments denied. An appropriatéOrderaccompaniethis
Opinion.

s/ DouglasE. Arpert
DOUGLASE. ARPERT,U.S.M.J.

Dated:March 23, 2018
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