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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 15-3628(FLW)(LHG)
JIVKO ATANASSOV, et al, individually

and on behalf of all other persons similarl OPINION
situated :
Plaintiff,
V.

AMSPEC SERVICES, LLCa New
Jersey Limited Liability Company

Defendant

WOLFSON, United States District Judge

This matter comes before the CoontDefendant Ampsec Services, LLC’s (“Defendant”
or “Amspec”)motion, pursuant to Feder&ule of Civil Procedure 12(b)f6to dismiss the putative
collective action' initiated by named Raintiffs Jivko AtanassoyCarlos DelLuna, and Anthony
Floyd (“Plaintiffs’), based on the firdiled rule or, in the alternative, transfer this casethe
United States District Court fathe Southern District of Texas. For the following reasons,

Defendants motion todismissbased upon the firdiled rule is denied, but the motion to transfer

1 SeeCamesi v. Univ. of Pittsburgh Med. Gff29 F.3d 239, 2423 (3d Cir. 2013}*Under
Section 16(b) of the FLSA, 29 U.S.C. § 216(b), an employee may bring an action against his
employer individually, on his own behalf, andleotively, on behalf of other ‘similarly situated’
employees [Genesis Healthcare Corp. v. SymczykU.S. _ , 133 S. Ct. 1523, 1527 (20[L3)
order to become parties to a collective action under Section 16(b), employeedfimuatively
optdn by filing written consents with the cour29 U.S.C 8§ 216(b). This feature distinguishes the
collectiveaction mechanism under Section 16(b) from the eat®n mechanism under Federal
Rule of Civil Procedure 23, where, once the class is certified, those not wishingntbuoled n
the class must affirmativelypt-out?).
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is granted pursuant to 28 U.S.C. § 1404this matter is transferred the United States District
Court for the Southern District of Texas.
l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The following facts are drawn from tihespectiveeomplaintgfiled in these mattersinless
otherwise noted.

A. The Texas Action

On July 24, 2014, lpintiffs Charles Brbara and Robert Martinez, (iTexas Plaintiffs”)
filed acollective-actionlawsuit againsAmpsedn the United States District Court for tBeuthern
District of Texas on behalf of Amspec’s inspectors and dispatchersinglleiglations of the
overtime and minimum wage provisions of the Fair Labor Standards Act of 1938 (“FLZA”)
U.S.C., 8 201et seq(“TexasAction”). Tx. Compl. 11 34. The complaint in the Texas Action
assertswo claims: (1) violation of the FLSA for failure to pay overtine,at 14556, and (2)
violation of the FLSA for failure to pay minimum wage, at 157-63.

The Texas Plaintiffs allege that Amspec (1) disguised certain forms of ceatjpen“as
reimbursed expenses for the sole purpose of excluding them from the propemevert
compensation”; (2) compensated its employees “based on an illegal adoption of tireifigc
work week method” of pay (“FWW?”),” an alternative system of calculating averthat allows
for a halftime, as opposed to a one and-tiad time, overtime multiplier; and (3) “misclassiffied]

its dispatchers as exempt from overtime pay” under the FU&Aat ] 22, 25, 35. According to

2 In evaluating a motion to dismisthe Court‘may consider documents that are attached
to or submitted with the complaianhd any ‘matters incorporated by reference or integral to the
claim, items subject to judicial notice, mattefspublic record, orders, [and] items appeg in
the record of the case.”Buck v. Hampton Twp. Sch. Djs452 F.3d 256, 260 (3d Cir. 2006)
(quoting5B Charles A. Wright & Arthur R. Milleri-ederal Practice & Procedurg 1357 (3d ed.
2004) (citation omitted)



the Texas Plaintiffs, “these misdoings also violate the minimum wage provisidhe 6LSA
because, when accounting for the amount of hours worked by Texas plaintiffssschefabers
during certain weeks, their average pay dipped below $7.25 an Hduat'{ 58.

B. The Camin Cargo Decision

On April 16, 2015, while the Texas Action was pending, a decision was issHathson
v. Camin Cargo Control, IncNo.H-13-0027 2015 U.S. Dist. LEXIS 49896 (S.D. Tex. Apr. 16,
2015). The plaintiffs irCamin Cargowho were represented by the same attorngyesentig
Texas Plaintiffs in the Texas Actidiand the plaintiffs in this actionhad filed an unrelated
collective actioron behalf of the inspectors and dispatchers of Camin Cargo Control, Inc., an oll
and gas inspection company. Like in the Texas Actianplhintiffsin Camin Cargaalleged that
their employer violated the overtime provisions of the FLSAI)ydisguising compensation as
reimbursed expense) illegally adopting the FWW in calculating overtime premiums, é)d
misclassifying dispatchei@s exempt from overtime payd. at *3-4, 7, 15, 22. Although the
Camin Cargodecision was favorable to the plaintiffs with respect to liabdiythese issueshe
court disagreed with the plaintiffs’ method for calculating damages, which, in itmited the
plaintiffs’ total recovery.ld. at *15, 22, 26.

C. The New Jersey Action

On May 29 2015,a month after th€amin Cargadecision an@lmosteleven months after
the Texas Action wasommencegdPlaintiffs filed the instantawsuit (“NJ Action”), and filed an
Amended Complaint on June 19, 2015. The NJ Actiore@lective action lawsuibnly onbehalf
of Amspec’s inspectoralleging violations of the overtimand antiretaliationprovisions of the
FLSA. TheAmended Complairdalleges that Amspec “diluted its employees’ overtime rate of pay

by disguising compensation as a reimbursed exgeasd,that “Amspec...took advantage of the



[FWW].” Am. Compl{ 1 see id.f65-77 The Amended ©@mplaint in the NJ Action asserts
two clams under the FLSA: (1) failure to pay overtinge,at 11 65-7Q and (2) retaliationd. at
1971-77 The NJAction alsoincludes twostatelaw class actiortlaimsagainst Amspealleging
violations ofthe New Jersey State Wage and Hour Law (“NJWHN)].S.A. 34:1156a to-
56a38, and the Pennsylvania Minimum Wage Act of 1968 (“PMWA”"), 43 P.S. 88 333.101
333.115.1d. 11 45, 78-80, 81-87.

OnJuly 24 2015,Defendant filedhe instantmotion to dismis®ased on the firdiled rule
or, in thealternative, to transfehe matter to the United States District Court for the Southern
District of Texashased upon 28 U.S.C. §1404(a).
. DISCUSSION

A. The First-Filed Rule Does Not Apply Because the Texas Action and New
Jersey Action are Not “Truly Duplicative.”

Under the first-filed rule,” the Third Circuit hasnstructedthat ‘in all cases of federal
concurrent jurisdiction, the cousthich first has possessiai the subject must decide itEEOC
v. Univ. of Pa.850 F.2d 969, 971 (3d Cir. 198&juotingCrosley Corp. v. Hazeltine Corfal22
F.2d 925, 929 (3d Cir. 19419ert. denied315 U.S. 813 (1942) “The firstfiled rule counsls
deference to the suit that was filed first, when two lawsuits involving the isaoes and parties
are pending in separate federal district courtddheywell Int’l, Inc. v. Int'l Union502 F. AppxX.
201, 205(3d Cir. 2012)(citing Univ. of Pa, 850 F.2d at 971 The Thrd Circuit has explained
that, for the firsffiled rule to apply:

[T]he latefiled case must be truly duplicative of the suit before the court . . . That

is, the one must be materially on all fours with the other . . . The issuéfaves

such an identity that a determination in one action leaves little or nothibg t
determined in the otlne



Grider v. Keystone Health Plan Cent., In800 F.3d 322, 334 n.6 (3d Cir. 20@@uaations and
citations omitted}; see alsacComplaint of Bankers Trust Co. v. Chatterjé86 F.2d 37, 40 (3d
Cir. 1980) (holding “[i]t is important, however, that only truly duplicative proaegsibe avoided.
When the claims, parties or requested relief differ, deference may not beraipropAkishev
v. Kapustin 23 F. Supp. 3d 440, 448 (D.N.J. 2p1Wheaton Indus., Inc. v. Aalto Sdilo. 12
6965, 2013 U.S. Dist. LEXIS 118524,5%6 (D.N.J. Aug. 21, 2013)Worthington v. Bayer
Healthcare LLC No.’s 112793, 113017, 113299, 2011 U.S. Dist. LEXIS 144369,14-15
(D.N.J. Dec. 15, 2011i%lover v. Ferrero USA, IncNo. 121086, 2011 U.S. Dist. LEXIS 121352,

*13-14 (D.N.J. Oct. 20, 2011)[H] owever, the firsfiled rule is not rigidly applied nor absolute.

3 The Court notes that a disagreement exists among the district courts witl@Gir¢hit as
to the firstfiled rule’s “same issues” requirementith several courts declining to follow the Third
Circuit’s instruction inGirder. See, e.gLaw Sch. Admission Council, Inc. v. Tatio. 155219,
2015 U.S. Dist. LEXIS 172393, *14-17 (E.D. Pa. Dec. 29, 2@i;lair Cattle Co. v. WardB0
F. Supp. 3d 5537, 5589 (M.D. Pa. 2015)Palagano v. NVIDIA Corp.No. 151248, 2015 U.S.
Dist. LEXIS 112146, *48 (E.D. Pa. Aug. 19, 2015%ynthes, Inc. v. Knapp78 F. Supp. 2d 450,
456 (E.D. Pa. 2013). Those courts reason that the Third Circuit’s instruct®mder, which
relied oncasdéaw from the First and Sixth CircuitseeSmith v. SEC129 F.3d356, 361 (6th Cir.
1997); Congress Credit Corp. v. AJC Int#42 F.3d 686, 689 (1st Cir. 1994), was dictum and,
therefore, they “do not believe the Third Circuit has held that thefifedtrule requires the two
cases to be duplicativa identical’ Synthes 978 F. Supp. 2d at 456. Instead, relying on other,
unpublished, posBirder district court decisions which did not directly address the footnote in
Girder, these courts reason that “the ral@pplication is not cabined to proceedings involving
identical parties and identical issues, but extends to cases where there iamialibserlap of
the subject mattér.ld. at 457. However, this Court disagrees that the Third Circuit’s direction in
Girder was dictum.An appellate court’s ruling is dictuonly if not necessary to fully decide the
issue before itSee IMO Indus. v. Kiekert A@G55 F.3d 254, 261 n.4 (3d Cir. 1998). Girder,
the district court gave alternative reasons for its decisidhe appellate court considered and
rejected botlreasons (as it had to for completenessidingboth reasons invalid and explaining
why. Such alternative appellat®ldingsare, by definition, not dictaSeeWoods v. Interstate
Realty Ca.337 U.S. 535, 537 (194Best Life Assurance Co. v. IRB1 F.3d 828, 834 (9th Cir.
2002) (alternative holdings are not dicta). Moreover, even if the Third Circuitisigtion
concerning application of the firited rule were dictum and not binding, it is nevertheless
“instructive as to the position of a piaular appellate panel.'United States v. Conston, Inc. (In
re Conston, Inc,)181 B.R. 769, 774-75 (D. Del. 1995).



Indeed, the Third Circuit has recognized ttliatrict courts have always had discretion to retain
jurisdiction given appropriate circumstances justifying departure fronirfitditied rule.” Glover,
2011 U.S. Dist. LEXIS 121352 414 (internal quotation marks and citations omittedhose
circumstances include: (1) bad faith; @yum-shopping; (3) when a secaoffittd action has
developd further than the initial suignd(4) whenthe first action was filed in anticipation of an
imminent suit in another, less favorable foru8eeUniv. of Pa 850 F.2dat976-77.

In applying this teshere it is clear that the suljematter of the twactionsis not “truly
duplicative.” The complaint in theTexas Action asserts claims against Amsmec behalf of
inspectors and dispatchefst (1) failure to pay overtimeinder the FL&, Tx. Compl. 11 456,
and (2) failure to pay the minimum wage under the ALE. at f 5763. In contrast, the
Amended Complaint in thidJ Action asserts claims against Ampsady on behalf of inspectors,
for (1) failure to pay overtime under the FLSA, Am. Compl. 9765(2) retaliation under the
FLSA, id. at 11 7177, and (3) violations of the NJWHL and PMWH#, 11 at 7880, 8187.
Indeed, based on the different clairthe resolution of the Texas fan will not address Plaintif
retaliation claimunder the FL&, nor will it address Plaintiffs’ stat@w based claim&which will
clearly leae more than “little or nothing” to be determined in the NJ Acti@nider, 500 F.3dat

334 n.6.

4 Because the Court finds that the subjeeitter of the two matters is not “truly
duplicative,” it will not address the partiearguments concerning the level identity of the
plaintiffs in the two matters.

5> Without addressing the merits of Plaintiffs’ stéaa claims, the Court notes, as an
example, that the Eastern District of Pennsylvania has observed that theaRUFAMVA, and
their regulations, appear to treat the propriety of the FWW method of paymenrgrtiifeiSee,
e.g, Verderame v. Radioshack CarBl F. Supp. 3d 702, 709-10 (E.D. Pa. 2014).



Defendant’s argument that this Court should apply thestifiled rule because Plaintgf
choice of New drsey is blatant forurahopping which seek® avoid the effects of th€amin
Cargo decisbn by adding claims and partiesturns the analysis on its head. FiCourt’s
discretion exists torétain jurisdiction given appropriate circumstances justifying departure from
the firstfiled rule” Univ. of Pa, 850 F.2d at 972mphasis added)t is not within this Court’s
discretionto apply the firsffiled rule toforegojurisdiction when the rule’s narrorequirements
are not met. Moreovethe analysis of forurshoppingas an exception to the firBlted rule has
traditionally focusean whether thénitial suit was the product dbrum-shopping, not the later
filed suit. See idat 976-77. Thus, although these arguments are relevant to the transfer,analysis
discussed belovihey do noimpactthe conclusion that the two acteare not “materidy on all
fours with each otherdnd, therefore, that the firted rule does not applySeeGrider, 500 F.3d
at 334 n.6.

Accordingly, Defendans motion to dismisshis matter based on the fhfiéed rule is
denied.

B. Transfer to the United States District Court for the Southern District of
Texas.

Although this CourdeniesDefendant’s motion to dismiss on the basis of the-filled
rule, it may stilltransferthe matteunder 28 U.S.C. § 1404(&)See Arnica Mut. Ins. Co. v. Fogel
656 F.3d 167, 171 (3d Cir. 2011). Under 28 U.S.C. § 1404fdr‘the convenience of parties
and witnesses, in the interest of justiaelistrict court may transfer any civil action to any other

district or division where it might have been brought’ (internal quotations omitted).

® In considering whether to transfer a case, the Court may cotaifigavits, depositions,
stipulations, or other documents containing facts that would tend to establish theaneces
elements for a transferPlum Tree, Inc. v. StockmedB88 F.2d 754, 756-57 (3d Cir. 1973).
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Three factors must be considered when determining whether to grant a transfer under
Section 1404(a)(1) the convenience of the parties, (2) the convenience of the witnesses, and (3)
the interests of justiceliggett Grp.Inc. v. R.J. Reynolds Tobacco Cb02 F. Supp. 2d 518, 526
(D.N.J. 2000) (citing 28 U.S.C. § 1404(dymara v. State Farm Ins. C&5 F.3d 873, 87€3d
Cir. 1995)). These factors are not exdws, and must be applied in an “individualized analysis .
.. made on the unigufacts presented in each cast&l’ at 52627 (citations omitted).The first
two factors have been refined into a rethaustive list of private and public interests that courts
should consider.See Jumaras5 F.3d at 8780. As st forth below, a balance of the pertinent
private and public interests, and consideration of the interests of justiaatesdihat transfer of
this matter to the United States District Court for the Southern District of Texagapapie

I. The Private Interests Weigh in Favor of Transfer.

Under Section 1404(a), a court should consider the following private factors:

(1) plaintiff's forum preference as manifested in the original choi2g;tlfe

defendant’s preference; (3) whether the claim arose elsewhere; (4) theienogen

of the parties as indicated by their relative physical and financial conditjatime(5

convenience of the witnessdsut only to the extent that the witnesses may actually

be unavailable for trial in one of the foradai®) the location of books and records

(similarly limited to the extent that the files could not be produced in the alternativ

forum).

Danka Funding, L.L.C. v. Page, Scrantom, Sprouse, Tucker & Ford, 2LE. Supp. 2d 465, 474
(D.N.J. 1998) (citinglumara 55 F.3d at 879) (internal quotations omitted). The Court finds all of
these factors are aitherneutralor weigh in favor of transfer.

While a phintiff's choice of forum is a “paramount concern” that is considered
“presumptively correct,Lawrence v. Xerox Corp56 F. Supp. 2d 442, 452 (D.N.J. 199%ie

choice of forum by a plaintiff is simply a preference; it is aoight.” Liggett 102 F. Supp. 2d at

530. Although two of the named plaintiffs are residents of New Jersey, and a third is a



Pennsylvania residemhere glaintiff is suingon behalf of a putative class, courts héaféorded
little deference to §]laintiff’'s choice of forum” because “in such actions the participation of the
class representative is gengrahinimal” and “the potential members of the class will likely be
scattered across the United StateSadntomenno v. Transamerica Life Ins.,d. 11-7362012
U.S. Dist. LEXIS 44883, *187 (D.N.J. Mar. 30, 2013)nternal quotation marks and citations
omitted);see alsd’rof. Adjusting Sys.of Am, Inc. v. GenAdjustment Bureau, Inc352 F. Supp.
648, 650 (E.D. Pa. 1972)Indeed,while the plurality of plaintiffs that have opted into this
collective actionare in Texas (35fwith 28 located in New Jersgyplaintiffs in California,
Connecticut, Florida, Louisiana, Massachusetts, Maryland, Maine, New York, andid/irave
chosen to opt into this suit as weélCertification of Andrew Mortensen (dated July 24, 2015)
[hereindter “Mortensen Cert.”[ff 45. Therefore, this factor is neutraHowever, Refendant’s
preference to litigate in Texageighs in favor otransfer, particularly since another similar case,
as mentioned above, is already pending in Texas.

Plaintiffs arguethatthey worked for Defendant in New Jersey and, therefore, that their
claims arose hergactor 3),and that their relative physical and financial condiasrcompared to
Defendant(factor 4)weigh in favor of retaimg thiscasein New Jersey. Butdue to the diverse
nature of the proposequlitative classes, these factors are, at best, neutral, becaBksenibijfs’
logic, the claimsasserted on behalf die putative class members from different statis® arose
in thosestatesin whichtheputative class members wodnd, as wih the analysis of the Plaintff
choice of forum, the fact that the named plaintiffs will likely play a minimal roleiglitigation

renders factor8 and 4neutral. SeeSantomenna2012 U.S. Dist. LEXIS 44883t *20-21.

"The Court notes that, since this mottordismisshas been filed, a total of 7 new consents
have beesubmitted and 2have been withdrawn. However, the record does not indicate where
these individuals are located.



The convenience of the withesses must also be considerednbutd the extent that the
witnesses may actually be unavailfor trial in one of the fora.Jumarg 55 F.3d at 879.
AlthoughPlaintiffs argue thiemany of Defendant’s “key witnesses” are located in New Jdisey,
Courtfinds that thigs notthe caselnstead Defendant’s relevant witnesses are likely to be located
in every state in which gaintiff/class member was or is locatedlas recordndicates thathese
membersare sprad throughout the United States. Margortantly,neither party contends that
those witnesses would not be available in either foruRurthermorge “the convenience of
witnesses [who] are employees of a party carriewv@ight because the parties are obligated to
procure their attendance at triaMentor Graphics Corp. v. Quickturn Design S$y4. F. Supp. 2d
505, 510 (D. Del. 1999), and, as the party requesting transfer, any inconvenience imposed on
Defendant’s own witessess borre by itself SeeKoken v. Lexington Ins. Gd\No. 042539, 2004
U.S. Dist. LEXIS 22192, at *11 (E.D. Pa. Nov. 2, 2004). Accordingly, this factor is neutral.

Finally, the Court must also consider “the location of books and records (ohky ¢xtent
that the files could not be prockd in the alternative forum).” “The technological advances of
recent years have significantly reduced the weight of [this factor] inala@d®e of convenience
analysis.” Lomanno v. Blagk285 F. Supp. 2d 637, 647 (E.D. Pa. 20QBR)marg 55 F.3d at 879.
While Plaintiffs argue that all relevant evidence is located in Nagey, thisrgument is similarly
rejectedfor the same reasons indicated above; Defendant’s relexeotdsmay be located in
every locatio in which aclass membewas or is located, andthdeed Plaintiffs themselves are
not exclusively situated in New Jerséwurthermore, Plaintiffdo not contend thavidence would
be unavailable in either forum and, therefore, this factor carries “rghtve Copley v. Wyeth,
Inc., No. 09722, 2009 U.S. Dist. LEXIS 62440, at *18 (E.D. Pa. July 16, 2006ppola v.

Ferrellgas 250 F.R.D. 195, 200 (E.D. Pa. 2008).

10



Accordingly, the Court finds the private interests weigh in favor of transfer
il. The Public Interests Weigh in Favor of Transfer

Under Section 1404, the public interests a court should consider include:

(1) the enforceability of the judgment; (2) practical considerations thal ocoaie

the trial easy, expeditious, or inexpensive;tf® relative administrative difficulty

in the two fora resulting from court congestion; (4) the local interest in deciding

local controversies at home; (5) the public policies of the fora; and (6) the

familiarity of the trial judge with the applicable sgdaw in diversity cases.
Danka Funding 21 F. Supp. 2d at 474 (citinlymarag 55 F.3d at 8780) (internal quotations
omitted).The Court finds these interests are also all either neutral or favor transfer.

The parties have not argued, and the Court cannot discern, why a judgment rendered in this
case in one forum would not be enforceable in the other and, accordingly, this fastarado
weigh in favor of either forumSeeMetro. Life Ins. Co. v. Bank One, N.Alo.’'s 031882, 03
2784,2012 U.S. DISLEXIS 137119, at *22324 (D.N.J. Sept. 25, 201, Xee alsdoore’s Federal
Practice— Civil § 111.13 (“[W]hen both forums are federal district courts, this factor has littl
relevance because it is unlikely that there would be any significant differetiee difficulty of
enforcing a judgment rendered by one federal forum or the other.”) (Bilatesouth Computer

Corp. v. Three Dimensional Technologidac., 719 F. Supp. 446, 450 (W.D.N.C. 1989))

Similarly, local interest$,the familiarity of the trial judge with the applicable state Peandthe

8 Not only does the NJ Action involve claims under both New Jersey and Pamiaylv
(and federal) law, but of the TGmployees whariginally filed consents to sue, only 28 are
located in New Jersewvith the remainder spread across ten other states, with a plurality of 35
located in TexasMortensen Cerf]{ 45.

®Yocham v. Novartis Pharms. Carp65 F. Supp. 2d 554, 560 (D.N.J. 2008) (stating that

federal judges are “regularly called upon to interpret the laws of juiimacoutside of the state
in which they sit.”)
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relatively similar level®f congestion of the two forunt8 are neutral factorsNor has either party
identified any public policy in either fora which might impact the transfer aisalollectively,
these factors are either neutral

“[P]ractical considerations are relevant and warrant transfer if they could heakeat
eay, expeditious, or inexpensiveMetro. Life 2012 U.S. Dist. LEXIS 137119 4P1. “One
practical consideratiothat sypports transfer is efficiencyTb permit a situation in which two
cases involving precisely the same issues are simultaneously pendifigrentiDistrict Courts
leads to the wastefulness of time, energy and money th&4ga)4vas designed togvent.” Id.
(quoting Continental Grain Co. v. Barge FBR85 364 U.S. 19, 26 (1960)). Although the
presence of the FLSA retaliation cla{@ount Il) and the state law wage claiffGounts 11l and
IV) renders the NJ Action sufficiently different to forego application of thefflest rule, it is
clear that both the Texas Action and the NJ Action comtsirbstantially similaclaim concerning
failure to pay overtime properly under the FLSBomparelx. Compl. 1 2685, 4556, with Am.
Compl. 11 2829, 6570. Therefore, this factor weighs in favor of transferring this matter tasTexa
where discovery is already underway concerning Defendant’'s overtime pagolens. See
Certification of Patrick W. McGovern (dated July 24, 3Dfhereinafter “McGoven Cert.] 11
10-11.

iii. Interests of Justice

10 As of June 30, 2015, the District of New Jersey has 10,435 total filings spread over 17
judgeships, for an average of 614 filings per judge. The median time between filing@sitain
for civil matters is 7.8 months. The Southern District of Texas has 14,159 total, fdprgad over
19 judgeships, for an average of 745 filings per judge. The median time between filing and
disposition for civil matters is 7.2 months. See http://www.uscourts.govisttasble/na/federal
courtimanagemenstatistics/2015/06/3G.
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Having weighed all the relevant factptee Court finds that interests of justice favor a
transferto the Southern District of Texas. Indeed, while the-fitetl rule is construed narrowly
by the Third Circuit, the “interests of justice” inquiry under Section 1404 is diohged. “Where,
as here, related lawsuits are pending elsewhere, transferring a case servgsnettaminterests
but also the interests of justice because it eliminates thébpibgf inconsistent resulisand
conserves judicial resourceésCIBC World Mkts., Inc. v. Deutsche Bank Sec., I8@9 F. Supp.
2d 637, 651 (D.N.J. 2004titations omitted)see also Am. Inst. for History Educ., LLC v. E
Learning Sys. Int'l LLCNo. 102607, 2010 U.S. Dist. LEXIS 120946, at {{2.N.J. Nov. 16,
2010).

In summary while the firstfiled ruleis inapplicable here, application of the Section 1404
factors weighs in favor of transferring this matter the United States District ©r the Southern

District of Texas.

Il1.  CONCLUSION
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For the foregoing reasons, Defendamtistion todismiss this matter under the fuffied

rule is denied but pursuant to 28 U.S.C. 81404(tiis matter is transferred the United States

District Court forthe Southern District of Texas.
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Dated:February24, 2016

/sl Freda L. Wolfson
Freda L. Wolfson
United States District Judge




