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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DENNIS JACOBS

Petitioner . Civ. No. 15-4826RLW)
V. .
UNITED STATES OF AMERICA, . OPINION
Respondent.

FREDA L. WOLFSON, U.S.D.J.

l. INTRODUCTION
Petitioner Dennis Jacob@ Jacobs”) commencedhis proceeding by filing a Motion to
Vacate, Set Aside, or Correct lmisminal sentenceunder 28 U.S.C. § 2255. (Mot., ECF No. 1
Am. Mot., ECF No. 6.) The Court denied his motion on September 15, 2017. (Op., ECF No. 23;
Order, ECF No. 24.) Presently before the Cauamotion by Jacobs seeking relief from that
Opinion and Order, under Federal Rule of Civil Procedure 60(b), which the &@sacbnstrues
as a motion for reconsideratian the alternative (ECF No. 25.) Under Federal Rule of Civil
Procedure 7&his motion s decided without oral argument, and, for the following reasons, the
motionis DENIED.
. BACKGROUND
As the Court’s prior Opinion recited the underlying facts and procedural histortaih de
only the most pertinent facts are repeatedSeptember 2011, the Police Department of the Port
Authority of New York and New Jersey received a tip that M.E., gebFold boy, had run
away fromhis home in Italy, and was to be picked up at Newark Liberty International Abypor

Jacobs, a convietl sexoffender. (Ans., Ex. A, ECF No. 14-21) was confirmed that Jacobs
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had two felony convictions for aggravated sexual contact with minor childsemresult of these
convictions, he was subject to community supervision for life and was prohibited from having
any contact with minors and from any internet accelsk) Police officels and FBI agents
observed Jacobs meej M.E. at the airportwheraipon they kissed and walked out to Jacobs’s
cartogether (Id.) Jacobs was then arrested and M.E. taken into custody by Customs and
Border Patrol. Ifl.) Although Jacobs initially declined consent to search his car, he
subsequently relented, stating that it contained a computer with “evidence” wh)it. (

In an interview with agents, M.E. indicated that he had met Jacobs online and that they
had exchanged sexually explicit photographthemselves (Id.) He explained that when they
first began chatting, in February 2011, he ttddobs that he wds years old, but that, in May
of that year, hedmitted that he was, in fact, only 18d.f M.E. had previously come to visit
Jacobs in July 2011, and he stated that they had engaged in oral and anal sex sixioreseven t
during that visit. Id.) M.E. alleged that, when he had proposed anothigy J&sobs had
instructed him to alter the date on his birth certificate in an effort to avoid éro@d))

The following day, officers obtained search warrants for Jacobs’s car and hnse. (
Ex. E, ECF No. 14-6.) Upon executing these warrantg,dieed a laptogomputer, disc
drives, media discs, digital cameras, and a cellular phone, among other things EXAGS)
Searches of these devices and discs, executed under communications data wagalets, rev
instant messages between Jacobshutd (d.) A subsequent search of a storage unit, executed
under a federal warrant, produced an additional computer and storage discs, and réhagees of
items revealed 28 pornographic images of M.E., a video of him bathing, and 297 sexually

explicit chats between Jacobs and M.E. (Ans., Ex. |, ECF No. 14-10.)



Jacobs was charged, in a federal criminal complaint, with one count of possession of
child pornography, under 18 U.S.C. § 2252(a)(5)(B) and (b)(2). (Ans., Ex. J, ECF No. 14-11.)
The government offered an initial plea deal of distribution and/or receipt of child paphygr
which would have carried a mandatory minimum sentence of 15 years imprisonment, but
indicated that, if no plea deal was reached, the government would pursue a chandgeaiiqor
of child pornography, which, given the circumstances, could have resulted iyear35-
mandatory minimum sentenceSeeAns., Ex. K, ECF No. 14-12.) After months of
negotiations, the governmeamtade a “best and final” offer of a plea to possessfarhild
pornography, which carried a mandatory minimum sentence of only ten years. (Ans., Ex. N
ECF No. 14-15.) Jacobs’s counsel, David Sch@frhafer”), advised Jacobs by letter that
there was'no chance of being acquitted of the possession athiitibn charges at trial” and
that he did not perceive any Fourth Amendment violations arising from the undedgdrghes
and seizures.ld.) In a subsequent letter, Schafer addressed Jacobs’s expressed concerns over
the propriety of tharrest and agn advisedlacobghatit would be a disservic# he advised
that there wa%ny chance whatsoever of having any of the evidence gathered against you
suppressed, or to be acquitted at trial.” (Ans. Ex. Q, ECF No. 14J489bs appeared before
Judge Joel A. Pisano on September 13, 2013, and acceppadaliueal.United States v.

Jacobs Crim. No. 13-601, ECF Nos. 18 & 27.

Jacobs filed his Motion to Vacate, Set Aside, or Correct his sentence on June 30, 2015,
alleging that he received ineffectiagsistance of counselECF No. 1.) He filed an Amended
Motion shortly thereafter. (ECF No. 6.) Jacobs primarily asserted that 6shatéd have (1)
sought suppression of evidence obtained in connection with his arrest, (2) sought suppression of

evidence obtained via warrants, and (3) negotiated a conditional plea Seal. § 12)



In addressing Jacobs’s arguments, the Court found that Schafer was notiveetfict
failing to argue for suppression of evidence, as the arresting officepdizable cause to arrest
Jacobs and, in any case, the central evidence against him could not have been suppressed as
“fruit of the poisonous tree.” (ECF No. 23 at 17-20.) The Court further found that the search
warrants were properly based on corroborated statements, law enforcemerdtmpserand the
victim’s own statements.Id. at 21-23.) As the Court concluded that any suppression motion
would have failed, it found that Jacobs could not meet the prejatitee required for
ineffective assistamcof counsel. Id. at 20, 23.) The Court further found that Jacobs suffered no
prejudice from Schafer’s failure to seek a conditional guilty plea as tp@ged suppression
motions were meritless and, furthermore, there is no indication that the govemoadohhave
agreed to a conditional plead.(at 23-24.) Construing the Amended Motion as including an
allegation that the plea was involuntary, the Court foumévidence that Schafer had coerced
Jacobs into accepting the deal, noting that Schafer’s correspondence emphatsibedkimace
was Jacobs’s and that Jacobs gave a sworn statement at the plea hearing beforeahaddpat
the plea was knowing and voluntaryd.(@t 24-27.) Finally, the Court found no resulting
prejudice from an alleged failure by Schafduring the plea colloquyo correct factual
inaccuracies concerning when Jacobs learned M.E. was a midoat Z728.)

[11.  THE PRESENT MOTION

Shortly after the Court issued its Opinion and Order denying Jacobs’s § 2255 motion,
Jacols filed themotion presently pending before the Court, which seekef from thefinal
order under Federal Rule of Civil Procedure 60(b). (ECF No. 2%)gi$t of the motion ishat
Jacobss argument thahe Court should have held an evidentiary hearing concerning whether

Schafer provided ineffective assistan¢®eeECF No. 25 at 4, 6, 11-1)2As in his original



motion, Jacobs argues that Schafer was ineffective by ignoring Fourth Amenidsues and
failing to seek suppression of evidenc8e€ idat 3-8.) Jacobs contends that Schafer’s “only
concern was to get a favorable guilty plea for all sides concerneddagget sex offender’s
criminal record of twice encountering mairs off the street away from society[;] Regardless of
his clients rights.” Ifl. at 5.)

Jacobs additionally argues that no evidence was submitted to the Court showing that

M.E. was in fact a minor or establishing that the person interviewed wadyabMual (Id. at 8-
9, 10-12.) Jacobs argues that Schafer was incompetent by failing to prove Mriity atel
age, and he seems to suggest that Schafer should have hired investigatersiineleshether
“M.E. could have been an adult impersonating as a minéd."a{ 11.) He further alleges that

Schafer failed “to go to the scene of the crime and locate potential witness[teks.” (

In responsethe government argues that Jacobs improperly uses his motion simply as an
attempt to reargue the issuesabty resolved by the Court. (ECF No. 26, at 1.) It contends that,
as the Court has already considered and ruled on Jacobs’s various argumentse dneyhss
with the Court’s rulings should be left to a properly filed appédal. af 1-2.)

V. ANALYSIS

As a general matter, “[&ule 60(b) motion is addressed to the sound discretion of the
trial court guided by accepted legal principles applied in light of all the r@leraumstances.”
Ross v. Meagar638 F.2d 646, 648 (3d Cir. 1981) (internal quotation marks omitiba)gated
on other grounds by Neitzke v. WilligmM90 U.S. 319, 328 (1989). Jacobs’s mosipacifically
citesRule 60(b)(1) as theasisfor relief. (EG- No. 25 at 2.) That subdivision permits that, “on
motion andust terms, the court may relieaeparty . . . from a final judgment, order, or

proceeding for . . . mistake, inadvertence, surprise, or excusable neglect.”. Ead.RR



60(b)1). In deciding a motion under Rule 60(b)(1), a court should consider, among other things,
potential prejudiceo other partieswhether the movant has a meritorious argunzerd,the level
of the movant’s culpability in bringing about entry of the underlying order or judgnsed.
Mathias v. Superintendent Frackville $S8¥6 F.3d 462, 473 (3d Cir. 201¢grt. deniedsub
nom.Mathias v. Brittain ___ S. Ct. ___, 2018 WL 1509846 (2018jijted States v. $55,518.05
in U.S. Currency728F.2d 192, 195 (3d Cir. 1984see alsdNara v. Frank 488 F.3d 187, 194
(3d Cir. 2007). As indicated by these factors, a motion under Rule 60(b)(1) is typically
employed when an order or judgment has entered due to the movant’s failure tortake s
action, such as when a failure to respond to a pleading results in entry of a defawrjtudg
Seee.g, Nara, 488 F.3d at 193-94 (considerifaglure to timelyobject to report and
recommendation)zeorge Harms Constr. Co. v. Ch&¥1 F.3d 156, 163 (3d Cir. 2004)
(considering failure tdimely contesOSHA penalty)Gold Kist, Inc. v. Laurinburg Oil Cp756
F.2d 14, 19 (3d Cir. 1985) (considering setting aside default judgment).

Jacobs, so far as the Court can discern, does not in fact identify any mistake,
inadvertence, or excusable neglect on his part that brought about the Court’s priondesese
ECF No. 25.) Accordingly, Rule 60(b)(1) is does not apply to his arguments.

Rule 60(b) also contains a “catal” provision, permitting relief from a judgment or
order upon “any other reason that justifies relief.” Fed. R. Civ. P. 60(b)(6). Reliefthrsder
provision requires the movant to shéextraordinary circumstances where, without such relief,
an extreme and unexpected hardship would occtawka v. Healtheast, In@89 F.2d 138, 140
(3d Cir. 1993)see also Mathig876 F.3d at 473 ox v. Horn 757 F.3d 113, 115 (3d Cir.

2014). This “catch-all” provision also does marrant any relief odacbos’s motion, as he has



neither undertaken to show nor shown extraordinary circumstancestit@nie and unexpected
hardship.”

SinceJacobs’s primary contentiorststhe lack ofan evidentiary hearing to determine
the ineffective assistance of coungste ECF No. 25), the Coudisoconstrue his motion as
seeking reconsideration tife prior Opinion and Order. Motiorfsr reconsideration are
permitted under Local Civil Rule 7.1(i), but reconsideration is considered anrebxtiay
remedy and is granted only sparingyeeBuzz Bee Toys, Inc. v. Swimways Ca&p.F. Supp.
3d 483, 515 (D.N.J. 2014Andreyko v. Sunrise Senior Living, In893 F. Supp. 2d 475, 477
(D.N.J. 2014).A party seeking reconsideration must “set[] forth concisely the matter or
controlling decisions which the party believes the Judge . . . has overlodkediv. R. 7.1(i).
Motions for reconsideration are not intended as opportumndie=argue old matters or raise
issues that could have been raised previousgeAndreyko 993 F. Supp. 2d at 477-78;
Schoenfeld Asset Mgm'’t LLC v. Cendant Cotpl F. Supp. 2d 349, 352 (D.N.J. 2001). Thus,
the movant has the burden of demonstrating one of three bases for reconsidggtiem:
intervening change in the controlling law; (2) the availability of new eviddratenvas not
available when the court [rendered its original decision]; oth@heed to correct a clear error of
law or fact or to prevent a manifest injusticélax’s Seafood Cafe ex rel. Lou-Ann, Inc. v.
Quinteros 176 F.3d 669, 677 (3d Cir. 1999).

Jacobs’s motion does not allegeintervening change in laov the discovery of new
evidence, anthe Court thus construes it as assertiotgar error of law or factSeeMax’s
Seafood Cafel76 F.3d at 677. As noted above, Jacohmly contends that the Court erred by
not holding an evidentiary hearing regarding Jacobs’$dogfe-assistanc®f-counsel claim.

An evidentiary hearing would have added nothing to the proceeding, however, as thare were



relevant, contestefdctual issuethat required resolution. The Court denied the bulk of Jacobs’s
ineffectiveassistance arguments on the basis that he had failed to show prejudice,\aaghere
no legal basis to suppress the evidence against him, no basis twafiaddnditional plea would
have been successful, andhmymresulted fromany alleged factual inaccuracies during the plea
colloquy. &eeECF No. 23 at 17-24, 27-28.) Jacobs’s arguments as to what additional efforts
Schafer should have madrich as hiring investigators to confirm M.E.’s agérying to locate
additional witnessesre not relevant to the analysis of resulting prejudieeabbse Jacobs has
demonstrated thatuch efforts would have altered his plea deal or senfeficethe extent
Jacobs argued that his plwas coerced, the Court not only credited Schafer’s affidavit regarding
his communications regarding the plea, but also observed that Judge Pisano thoroughly
confirmed with Jacobs during the plea hearing that his plea was knowing and volulataay. (
24-27.) Accordingly, an evidentiangaringcould not have benefitted Jacobs, and, construing
the present motion as seeking reconsideration, it must be denied.
V. CONCLUSION

For the foregoing reasons, Jacobs’s motion, whether construed as seetinmdar

Rule 60(b) or simply as seeking reconsideration of the Court’s prior Opinion and (BQEr,

No. 25),is DENIED. An appropriate Order will be entered.

DATED: May 10, 2018 /sl Freda L. Wolfson
FREDA L. WOLFSON
UnitedStates District Judge

1 For example, Jacobs’s contention that M.E. may have actually been an adulbivategsa
minor is entirely speculative and without dagtualsupport before the Court.
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