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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KENWORTH LAURIER,
Plaintiff, Civil Action No. 15-6043BRM)
V.
STEPHEN D'ILIO, et al, OPINION
Defendants.

MARTINOTTI, DISTRICT JUDGE

Before this Court isDefendantsStephen D’llio (“D’llio”) , George O. Robinson
(“Defendant Robinson”), &ior Corrections OfficeN. Wright, Senior Corrections OfficeF.
Wilson, andSargenR. DeLaRosadpllectively,“Defendans’) Motion to PartiallyDismisspro se
Kenworth Laurier's(“Laurier”) Complaint as tdhe official capacity claims for damages against
all Defendants and to dismiss tBemplaint in its entirety against b and Robinson. For the
reasons explained below, theotbn toDismissis GRANTED in part andDENIED in part.
l. BACKGROUND

A. The Complaint

The complaint allegegiolations of the Eighth Amendment arising from prison officials’
failure to protect Laurier from an assault by another inmate and Defendants’ afemiadlical
treatment for his seriousjuries following the attack. (Compl. (ECF No. 1.) The Court ret®un
only the allegations relevarg the instanMotion © Dismiss accepts the factual allegations in the
Complaint as trueand draws all inferences in the light most favorableawarier. SeePhillips v.

Cty. of Allegheny515 F.3d 224, 228 (3d CiR008). Further, the Court also considers any
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“documentintegral to or explicitly relied upom the complaint.”In re Burlington Coat Factory
Sec. Litig.,114 F.3d 1410, 1426 (3d Cir. 1997) (emphasis in original).

Laurier, who is gay,was previously assig to a“single-man cel)” but waslater
reassignedo a tweperson celbnJuly 1, 2013by order of theSID?, which is overseen by D’llio
(ECF No. 1 1 10, 123.) However, he Institutional Classification Committ¢dCC”) generally
makes decisions about prisoner housing and is overselafegdant Robinsord. 1 12.)Prior
to his placement in the double cell, “no screening was done by SID or ICC to ensiluautiet
and hiscellmate would be compatibl&pecifically, no process was in place to identify gay and
homophobic inmats and to keep them separaféd” § 13.) Laurieand his first cellmate had no
issues, but that cellmate was transferreduly or August 20131d. 1 14.)

However, Lauries secondcellmate Inmate Robinson confronted.aurier about his
homosexuality, which.aurier did not deny(Id. 11 1517.) AlthoughlnmateRobinson initially
displayed no animosity towatdaurier, he began to make repeated requestgright and Wilson
to bereasigned (Id. 1 1819). In the middle of August 2013, Inmate Robinsad Wright that
Laurier“would have physical problems” if Inmate Robinseas not reassigned to a new cell, but
Wright ignored Inmate Robinstnthreats (Id.  19.) On the day of thdtack, Inmate Robinson
again asked Wright to move him from the cell, and warned that “it’s going to turn ptiysidal
Wright ignored Inmate Robinstthreatsand told him “to do what you got to ddld. 11 2122.)
Inmate Robinson then stormed back to the cell he shared. auitier. (Id. § 23.)

WhenLaurierreturnedrom the“mess area” to his cell, he whsutally attacked bynmate
Robinson. Id. 11 2633.) Just prior to the attackpmate Robinsomeated aup of boiling waer

with an emersion heat coil, otherwise known éstiager.” (Id.  27.) Inmate Robinsdhrew the

! Laurier fails to define SID in his Complaint.
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boiling water atLaurier. (Id. §{ 31-32.) Inmate Robinsoralso punched.aurier, hit him with
computer equipment, and tried to strartgha with acablewire. (Id. § 31.)The attack lasted fifteen
minutes before a ‘e 33 was called (Id. T 33.)

As of the date of the attack, general population inmates at New Jersey State Prison
(“NJSP) “were permitted by] D’llio” to have stingers and[t]here was a limit on the number
of stingers an inmate could posseB&r was thereany restriction [on] or supervision of an
inmate’s use of a stingér(ld.  28.) However,imates in more restrictive housing units were not
permitted by D’llioto use or possess stinge(kl. § 29.) Inmates in other prisons were not
permitted to have stingeas allduring the relevant time periofld.) Despite the dangers posed by
stinger, D’llio allowed its use and possession, while at the same time prahtbié possession
and use of commonplace items, such as pens, toothbrushes and rdz0m May 15, 2014
D’llio prohibited the use and possession of stingeid. 1(30.)

After the assault,.aurier washandcuffed byorder ofDelLaRosa,despite the fact thdte
had visibleburns on his handasnd wrists (Id. § 34.) Thereafter, Lauriewas transported to the
prison clinic and later to an outside hospital where he was treated for buiesiajod a cut on his
head. [d. 11 34, 35.) Orhis second day at the hospitalaurier was served with disciplinary
charges stemming from the incident ardcpd on prehearing detention (“PHD statugit). 1
36, 38.)

DelLaRosa requested thhaurierbe pacedon PHD status, and D’llio, who had thevper
to review the PHD placemerntfailed to interveng in the placement(ld. { 38.) Moreover,

“Defendant Robinson, whwas the oncall administrator on August 24, 2018nd was fully

2 Laurier s screamould not be heard in the officer's booth, where Wright and Wilson were
stationedpecausé&Vright had placed a rolled up magazine in the booth’s mail slot to muffle noise
coming from the “mess arealt( { 32.)
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briefed aboufLaurier'y circumstances, failed to ordtrauriers] removal from PHD.’(Id. § 39.)
An inmate on PHD status is placed in solitary confinement and is only permitteséohis cell
for a teaminute shower each dayd( 38.)The basis foLauriers placement on PHD status was
thebelief that he “willattempt to harm, threaten, or intimidataential withesses or that the inmate
will attempt to organize or encourage otli¢osdo so. (d. § 39)

Becausef Laurier's PHD status he was stgparched twice, which caused his wounds to
be exposedld. { 40.)After the second strip seardtgurierwas placed in &filthy isolation cell;
which was freezing cold and contained only a thned matfor a bed(ld. § 41.) Only &er several
hours, wad.aurier given two sheets and a blanket, but no pill\.) Laurierhad no toiletries
and the toilet could not be flushett.j Laurierfeared hisvounds would become infected because
during thisperiod,hiswounds were not cleaned and or bandaged, contrary to the hospital discharge
orders, and he was not permitted to leave the cell for any re&ddif] 4043.)

The following day, at his disciplinary hearingaurier was found not guilty of the
adminstrative charges against highd. {1 42-43.Following the not guilty findinghewas moved
into a cleancell in the general populatipnvhere his wounds were cleaned and his bandages
changed as directdny the hospital’s discharge ordensl. ([ 4344.)

Count One ot.aurier's Complaintlleges D’llig asadministrator of NJSP and supervisor
of SID, failed to adopt a policy to identify gay and homophobic inmates agyl tkem separate,
which led to a violatioLauriers Eighth Amendment right to be free from physical hdrgal. §

49.) Count Two of the Comilaint alleges Defendant Robinsas chairman of the ICQailed to

3 Counts Four, Seven, and Eight allege claims under the Eighth Amendment against-the non
supervisor Defendants for failure to provide medical care (Counts Four and Six)lareltta
protect (Counts Seven and Eightpwever, hese Counts are not at issue in the instant Motion to
Dismiss.
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ensure Lauriewas not placed in a cell wita homophobic inmatewnhich violated his Eighth
Amendment right.1¢l. 1 5651.)

In Count Threelaurieralleges D’llio’s policy of authorizig inmates to use and possess
stingers despite the unreasonable risk of danger to inmates vioiatedjhth Amendment right
to be free of physical harn{ld. ff 5253.) Count Fivealleges D’llio displayed deliberate
indifference taLauriers serious medial needs when he failed to overtlwawurier's placemenin
PHD, thus violating his Eighth Amendment righd. (11 5657.) In Count 3, Laurier alleges
Defendant Robinson was deliberately indifferenhi®serious medical needs when he failed to
request that D’llio overturrLauriers placement on PHD status, thus violatihgg Eighth
Amendmentight. (d. 71 5859.)

B. Procedural History

On August 6, 2015, Lauridéited a Complaint and application to proceedorma pauperis
(“IFP™) (ECF No. 1.)On August 25, 2015he Court grantetlaurier’sIFP application (ECF No.
3) andon April 12, 2016screenedhe Complaint fosua spontelismissal(ECF No. 5)Because
Laurier sued Defendants in their official and individual capacities, ssughtdamages and
declaratory reliefECF No. 1115-9), the Couridismis®dtheofficial capacity claims for damages
against all Defendant€ECF No. 5).The Court permitted theEighth Amendnent claimsto
proceed. $eed.) On April 10, 2017, the Defendants filadMotion toPartially DismissLaurier's
Complaint. (ECF No. 29.) Laurier opposes the Mot{&CF No. 30)

1. LEGAL STANDARD

In deciding a motiorio dismisspursuanto FederalRule of Civil Procedure 12(b)(6), a

district courtis “requiredto acceptastrue all factual allegationsin the complaint and dravall

inferencedn thefactsallegedin the light mostfavorableto the [plaintiff].” Phillips, 515 F.3dat



228.“[A] complaintattackedoy a . . . motiomo dismissdoes noheeddetailedfactualallegations.”
Bell Atl. v. Twombly 550U.S.544, 555 (2007). However, theamtiff's “obligationto provide the
‘grounds’ of his entitle[ment]to relief’ requiresmorethanlabelsand conclusiongnda formulaic
recitationof theelementof acauseof actionwill not do.”Id. (citing Papasarv. Allain, 478U.S.
265, 286 (1986)). A cours “not boundto acceptastrue alegal conclusion couchedsa factual
allegation.”Papasan478U.S. at 286.Instead,assuming théactualallegationan the complaint
aretrue,those’[flactual allegationganustbeernoughto raisea rightto relief above thespeculative
level.” Twombly 550U.S. at 555.

“To survive a motionto dismiss,a complaintmust contain sufficient factual matter,
acceptedastrue, to ‘state a claim for relief thatis plausibleon its face.” Astcroft v. Igbal, 556
U.S.662, 678 (2009(citing Twombly 550U.S.at570).“A claim hasfacial plausibility whenthe
pleadedfactual contentallows the courtto draw the reasonablenferencethat the defendanis
liable for misconduct allegedId. This “plausibility standard” requirethe complaintallege“more
than asheermossibilitythata defendant haactedunlawfully,” butit “is not akinto a‘probability
requirement.” Id. (citing Twombly 550 U.S. at 556). “Detailed factual allegations”are not
required,but “more than‘an unadorned, the defendamrmedme accusation'mustbe pled;it
must include “factual enhancementsand notjust conclusorystatementor arecitation of the
elementf acauseof action.ld. (citing Twombly 550U.S. at 555, 557).

“Determining whether a complairgtatesa plausibleclaim for relief [is] . . . a context-
specific task that requiresthe reviewing court to draw onits judicial experienceand common
sense.”Igbal, 556 U.S. at 679.“[W]here the well-pleadedfacts do notpermitthe courtto infer
more than themere possibility of misconduct, thecomplaint has alleged—but it has not

‘show[n]'—'that the pleadelis entitledto relief.” 1d. at 679 (quoting-ed.R. Civ. P.8(a)(2)).



In ruling on a motion to dismiss, Coudre required to liberally construe pleadings drafted
by pro separties.See Tucker v. Hewlett Packard, Inso. 144699, 2015 WL 6560645, at *2
(D.N.J. Oct. 29, 2015) (citinglaines v. Kerner404 U.S. 519, 520 (1972)). Such pleadings are
“held to less strict standards than formal pleadings drafted by lawyardéverthelesspro se
litigants must still allege facts, which if taken as true, will suggest thereghelements of any
claim that is assertedd. (citing Mala v. Crown Bay Marinalnc., 704F.3d 239, 245 (3d Cir.
2013)). ‘To do so, [a plaintiff] must plead enough facts, accepted as true, to plausiblgtsugge
entitlement to relief."Gibney v. Fitzgibborb47 F. App’x 111, 113 (3d Cir. 2013) (citiBgstrian
v. Levi 696 F.3d 352, 365 (3d Cir. 2012)). Liberal construction also does not require the Court to
credit apro seplaintiff's “bald assertions” or “legal conclusiondMorse v. Lower Merion Sch.
Dist., 132 F.3d 902, 906 (3d Cir. 1997That is, “[e]ven gro secomplaint may be dismissed for
failure to state a claim if the allegations set forth by the plaintiff cannot b&wedss supplying
facts to support a claim entitling the plaintiff to refietd. (citing Milhouse v. Carlson652 F.2d
371, 373 (3d Cir. 1981)).

While as a general rule, a court many not consider anything beyond the four corhers of t
complaint on a motion to dismiss pursuant to 12(b)(6), the Third Circuit has held taraur
consider certain narrowly defined types of material without converting the motitisrhiss [to
one for summary judgment pursuant under Rule 36]:& Rockefeller Ctr. Props. Sec. Liti84
F.3d 280, 287 (3d Cir.1999). Specifically, courts may consider any “‘docuimegtal to or
explicitly relied uporin the complaint . . . .In re Burlington Coat Factory Sec. Litigl,14 F.3d

at 1426 (emphasis in original).



IIl. DECISION

DefendantsMotion toDismiss the Complaint as to D’llio a@efendant Robiren raises
five arguments for dismissdtirst, Defendants argu&'llio and DefendanRobinsordid not have
“contemporaneous personal knowledge of the ongoing discord befiwaeter] and the inmate
who attacked him” and did not know of or personally acquiesce in the discord thatresthie
attack againstaurier. (ECF No. 291 at 7.) Second, Defendardaiege that even if Defendants’
approved ofLauriers placemenin PHD, this fact alone does not establish a constitutional
violation becauséaurierdoes not have a constitutional right to a particular custody sthatuat (
7-8.) Third, with respect to the allegatiotinat D’'llio permitted inmates to possesstingers,
Defendants contend Lauridfailed to produce any facts to show that D’llio allowed inmates to
possess stingers to be usasdveapons or that D’llio had knowledge of or acquiesced in the use of
stingers for such a purpos€ld. at 8.) Fourth Defendants contendauriers claim that he was
sent to the hospital belies his claim that D’llio abdfendantRobinson were deliberaly
indifferent to his medical needs, albaurierhas not provided sufficient facts demonstrate the
Defendants interfered with his medical treatment or knew that he was not ret¢kévireguired
medical treatmenfld. at 9.)Finally, Deferdants movedr dismissal of thefficial capacity claims
againsiall Defendants.

Defendants seek dismissal of the claims against supervisory defenddidsabd
DefendantRobinson, which are based on violationsLaliriers Eighth Amendment rights to

reasonabledety and adequate medical car€h&Eighth Amendment’s prohibition on ‘cruel and

4 Because the Court, in its prior screening O(E&F No. 5) dismissed the official capacity claims
for damages as to all Defendants, and these claims remain disrtigesbibtion to Dismiss the
official capacity claims for damagesD&ENIED as Moot, and the Couwtill not discuss it further
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unusual punishment’ . .imposes on [prison officials] a duty to provide ‘humane conditions of
confinement, Betts v. New Castle Youth Dgs21 F.3d 249, 25@d Cir. 20D) (quotingFarmer

v. Brennan511 U.S. 825, 832 (1994gnd includes theghts to reasonable safety and adequate
medical care.

Under the Eighth Amendmerifrison officials have a duty . to protect prisoners from
violence at the hands of otheligumers.”Farmer, 511 U.S. at 832 (quotingortes-Quinones V.
JimenezNettleship 842 F.2d 556, 558 (1st Cir.1988)) (ellipses omitted). “While ‘[i]t is.not
every injury suffered by one prisoner at the hands of another that transkateonstitutioal
liability for prison officials responsible for a victimm’'safety,’ ‘[b]eing violently assaulted in prison
is simply not part of the penalty that criminal offenders paytteir offenses against society.’
Hamilton v. Leavy 117 F.3d 742, 747 (3d Cir.199{quoting Farmer, 511 U.S. at 834)To
establish a failure to protect claim, an inmate must demonstrate that.ofl3lnes “incarcerated
under conditions posing a substantial risk of serious harm;” and (2) the priioal atted with
“deliberate indifference” to hisr herhealth and safetfzarmer, 511 U.Sat834.

The Eighth Amendment proscription against cruel and unusual punishment also requires

prison officialsto provide inmags with adequate medical caBeeEstelle v. Gamble429 U.S.
97, 10304 (1976);Rouse v. Plantierl82 F.3d 192, 197 (3d Cir. 1999). In order to adequately
plead a denial of medical care claim, an inmate must provide facts showing: (@} seedical
need; and (2) behavior on the parpaéon officials that constitutes delilage indifference to that
need.See Estelle429 U.S. at 106\atale v. Camden Cty. Corr. Faciljt$18 F.3d 575, 582 (3d
Cir. 2003).

“Because vicarious liability is inapplicable to . . . § 1983 suits, a plaintiff muad phet

each Governmentfficial defendant, through the official’s own individual actions, has violated



the Constitution.”Igbal, 556 U.S.at 676.Therefore a 8 1983 plaintiff must allege that each
defendant was personally involved in the events datisg the plaintiff's claim.See Innis v.
Wilson 334 F. App’x 454, 457 (3d Cir. 2009) (indicating ta@1983 plaintiff could not maintain
claims against individual defendant unless said defendant was personally involved in actions
causing the claim)Rode v. Dellarciprete845 F.2d 1195, 1207 (3d Cik998) (stating that “[a]
defendant in a civil rights action must have personal involvement in the allegegsaiability
cannot be predicated solely on the operatioregpondeat superidy.
Here,Laurierhas sued high level administragiand supervisory officials for his injuries.

In Barkes v. First Correctional Medical, Incf66 F.3d 307, 3:&9 (3d Cir.2014),reversed on
other grounds byraylor v. Barkes135 S. Ct. 2042, 2043 (2015), the Third Circuit outlineeb®
general waysin which a suprvisordefendant may liable under the Eighth Amendm@ntvhere
the supervisor establishedpolicy, custom, or practice thedused the harm; or (2) where the
supervisor personally participatedthe constitutional violation.

First, liability may attach if they, “with deliberate indifference to the

consequences, established and maintaingbl@y, practice or

custom which directly caused [the] constitutional harmM. ex

rel. J.M.K. v. Luzene Cty. Juvenile Det. C{r372 F.3d 572, 586 (3d

Cir. 2004) (alteration in original) (quotin§toneking v. Bradford

Area Sch. Dist.882 F.2d 720, 725 (3d Cir. 1989)). Second, “a

supervisor may be personally liable under § 1983 if he or she

participatedin violating the plaintiffs rights, directed others to

violate them, or, as the person in charge, had knowledge of and

acquiesced” in the subordinate’s unconstitutional condlgtt.

(citing Baker v. Monroe Twp.50 F.3d 1186, 119@1 (3d Cir.

1995)).“Failure to” claims—failure to train, failure to discipline, or,

as in the case here, failure to supervisee generally considered a
subcategory of dizy or practice liability.

With respect to the first type of claineThird Circuit inBarkesreaffirmed its foupart

standard, established 8ample v. Dieckdor determining whether an official may be held liable
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on a § 1983 Eighth Amendment claim for implementing deficient poliSies.id (citing Sample
v. Diecks 885 F.2d 1099 (3d Cir. 1989)). Undgample
[tlo hold a supervisor liable for such an Eighth Amendment
violation, the plaintiff must identify a supervisory policy or
procedurethat the supervisor defendant failed to implement, and
prove that: (1) the policy or procedures in effect at the time of the
alleged injury created an unreasonable risk of a constitutional
violation; (2) the defendasdfficial was aware that the policy
created an unreasonable risk; (3) the defendant was indifferent to

that risk; and (4) the constitutional injury was caused by the failure
to implement the supervisory procedure.

766 F.3d at 3304s explained irBarkes “[t}he essence of the type of ofa[the Court] approved

in Sampleis that a state official, by virtue of his or her own deliberate indifferemdendwn
deficiencies in a government policy or procedure, has allowed to develop an environnrent whe
there is an unreasonable risk that a constiaticnjury will occur, and that such an imudoes
occur.”766 F.3d at 31220. As such deliberate indifference in the supervisory context may be
demonstrated by/(i) showing that a supervisor failed to adequately respond to a pattern of past
occurrence®f injuries like the plainff['s] or (ii) by showing that the risk of constitutionally
cognizable harm was ‘so great and so obvious that the risk and the failure of sup@fiisials

to respond will alone’ support the finding that the {paot test isnet.” BeersCapitol v. Whetzel

256 F.3d 120, 136—37 (200@mphasis addedgiting Sample 885 F.2d at 1099).

The second type of supervisory liability outlinedBiarkesis premised on the supervisor’'s
personal participation in the constitutional atobnsor his or her knowledge and acquiescence in
his or her subordinates’ violations. 766 F.3d at-316‘'Where a supervisor with authority over a
subordinate knows that the subordinate is violating somsaigtits but fails to act to stop the
subordinate from doing so, the factfinder may usually infer that the supervigarésced' in . . .

the subordinate’s conductBennett v. WashingtoiNo. 1+176, 2015 WL 731227, at *11 (E.D.
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Pa. Feb. 19, 2017kiting Robinson v. City of Pittsburgli20 F.3d 1286, 1294 (3d Cir.1997),
abrogated on other grounds IBurlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S. 53, 7678
(2007)).

Defendantxontend each dfauriers allegations implicates the knowledge and agsce
type of supervisor liabilityand requiretaurierto demonstrat®’llio and Defendant Robinson
had contemporaneous, personal knowledge of tegedlwrongs and acquiesced th¢geeECF
No. 291 at 7.) The Court disagredsstead,the Court constres Laurierto allegetwo policy
claims against the supervisory Defendants and one claim badetwledge and acquiescence.
The adequacy adach claimwill be discussedbelow.

Lauriers allegationan Counts One and Twthat D’llio, as director of theSID, and
Defendant Robinsqras chairman of the IC@iled tocreate policiesind/or proceduret® screen
andseparate gay and homophobic inmatgdicates the first type of supervisor liabiliggremised
on deficient policiesSimilarly, Lauriers claimin Count Three again&’llio is premised on his
policy of allowing geneal population inmates to possess andsisgerswithout supervisioror
restrictiors and alsamplicates the first type of supervisory liability andikewise premised on a
deficient policy.With respect to both claimd,aurier has sufficiently identified the deficient
policies and alleged the deficient policies causedharm.At issue for each policy claim is
whether_aurierhaspled sufficient facts showing thaach official was deliberat@ly] indifferent
to knowndeficiencies in agovernment policy or procedurfand] has allowed to develop an
environmenin which theras an unreasonable risk that a constitutional injury will occur, and that
such an injurydoes occu” Barkes 766 F.3d at 319-20.

The Court finds th&€omplaint does nadllege that the supervisory Defendawesre on

notice of andailed toadequately respond to a pattern of pastioences of injuries like Laurier’s

12



For example the Complaint does not allegbere have been prior instances of assaults gn ga
inmates by homophobic inmates at NJSkhatthere is pattern of stingers beinged asveapons
by general population inmates at NJ3Re Complainheeds to provide facts showi “the risk
of constitutionally cognizable harm wéeso great and so obvious that the risk and the failure of
supervisory officials to respond will alone’ support the finding that theparbtest is met.Beers
Capitol, 256 F.3d al36-37(citing Sample 885 F.2d at 118). Therisk posed by failing to screen
and separate homophobic and gay inmates isswigreat and so obvidushat the failure of
supervisory officials to implement such a policy would support a finthiagthe twepart test is
met.

Indeed, although the Complaint implies Inmate Robinson assdusteterbecausdeis
gay, there is nothing to suggest this was anything more than an isolated occurrences Laurier
allegations suggest as muchlasiriers first cellmate had no issues Wwhis sexualityLaurieris
granted leave to amend his Complaint to the extent he can provideddausistratinga pattern
of assaultdy homophobic inmatesgainst gay inmates other factshat would have put prison
officials on notice that such a seréng and segration policy was necessargee, e.gFarmer,
511 U.S. at 8423 (explaining that actual knowledge may be inferred wheeaibstatial risk of
inmate attacks watongstanding, pervasive, wealbcumented, or expressly noted by prison
officials in the pas). Accordingly, Defendants’ Motion to Dismisthe claim premised on the
failure to screen and separate gay and homophobic inmm@&SANTED without preudice as
to D’llio and Defendant Robinson.

With respect to thdeficientstinger policyLaurierhas provided some facts to suggest that
the danger posed kstingers is obvious. For instance, he alleges inmates in more restrictive

housing units at NJSRerenot permitted by D’llio to user possess stingefdECF No. 17 29.)
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Furthernore, inmates at other New Jersey prisons were also not permitted to hases stingg

the relevant time perio@d.) D’llio also prohibited the possession and use of commonplace items,
such as pens, toothbrushes and razdry Suggesting he knew thather commonpéce items

could be weaponized. Finally, NJSP apparently changed its policy and stopped allowing general
population inmates to possess and use stingers on or about May 15]&@01L30()

At this early stagd,auierhas pled enoughdss to suggest the risk posedMySP’sstinger
policy, which did notn any wayrestrict theuse of stingerby general population inmatesas
obvious. Defendantsontends [Laurier] failed to produce any facts to show that D’llio allowed
inmates to possess stingers to be used as weapons or that D’llio had knowledge wiesceatq
in the useof stingers for such purposeld. at 8.) However, under the first test for supervisory
liability, D’llio need not have allowed inmates to possessaponizedstingers orknow and
acquiescd such usage, if the dangers presentethbsgtingers is obviouBeersCapitol, 256 F.3d
at 136-37. As set forthabove,Laurier’s claims regarding the stinger policy do not rely on a
knowledge and acquiescence theory of liability. Insteadrier allege®’llio created a deficient
stinger policy tlat presented an obvious risk of harm to general populatinates andin fact,
caused._aurier’'s harm. AccordinglyDefendantsMotion toDismiss iSDENIED as to the stinger
policy claim against D’llio.

Finally, the Courtgrants Defendantd¥otion to Dismiss with respect to the inadequate
medical care clainm Couns Five and SixagainstD’llio and DefendaniRobinson, whictappear
to bepremised on a lowledge and acquiescence theory of liabilDefendants do not contend
Lauriers medical needs,e., burns and a head wound, were insufficiently serious to warrant
protecton under the Eighth Amendmeintstead, they conterichurierhasfailed to providefacts

showing D’llio orDefendanRobinson knewaurierwas being denieddequatenedical care and
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acquiesced in the violation. Notably, Defendants need not personally a@engr'smedical care.
As explained above, “[w]here a supervisor with authority over a subordinate knows that the
subordinate is violating someone’s rights but fails to act to stop the subordinate fromajdhey s
factfinder may usually infer that the supervisor @egced’ in. . . the subordinate’ conduct.”
Bennett2015 WL 731227, at *11.

Here,Laurieralleges D’llio andDefendaniRobinson failed to intervene in higacement
of PHD status, and that placement resulted in the denial of adequate medid@CBrElo. 111
38-39.)Laurierdoes not allege Mo and/orDefendant Robinson knelaurierwould be denied
adequate medical cane PHD; nor does he allege they knewas not having his bandages
changed as directdyy the hospitalor that heyknew of any of the other allegediithy conditions
in PHD. The allegation that Defendant Robinson wesle aware dfauriers “circumstancesfs
too vague and conclusory for the Court to credit. Accordingly, Defendants’ Motion to Diemiss
inadequate medical care claim against D’Hnd Defendant RobinsanGRANTED.
V.  CONCLUSION

For the reasons explained above, the Motion i&niss the official capacity claims is
DENIED asMOOT. TheMotion to Dismiss theEighth Amendment claimfr failing to have a
policy/procedure tescreen and separate homophobic and gay innf@tstsOne and Two)s
GRANTED as to D’llio and Defendant Robinsorhe Motion toDismiss the Eighth Amendment
claim against Defendant Mio for the deficient stinger policfCount Three)is DENIED.
However, he Motion to Dismiss the Eighth Amendment claim foiadequate medical care as to
D’llio and Defendant RobinsofCounts Five and Six¥ GRANTED. Thedismissals araithout
preudice, Lauriermay file an Amendd Complaint withirthirty days of his receipt of the @er

accompanying this Opiniolif. Laurierfiles an Amended Complaintithin thirty days Defendants
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shall file an Answer, or otherwise respdadhe Amended Complainwithin the period prescribed

by Federal Rules of Civil Procedure 15. An appropriate Order follows.

Date:January31, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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