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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

KENWORTH LAURIER,
CaseNo. 3:15ev-6043(BRM) (TJB)
Plaintiff,
V. : OPINION
STEPHEN D'ILIO, et al.,

Defendant.

MARTINOTTI , DISTRICT JUDGE

Before this Court iDefendants OfficeStepherD’llio (“D 'llio”) , George O. Robinson
(“Robinson”) Senior Corrections Officer N. Wright, Senior Corrections Officer T. aiviend
Sargent R. DeLaRosa (collectively, “Defendantgiposednotion for summary judgmentECF
No. 69.) Having reviewed the submissions filed in connection with the motion, and having
declined to hold oral argumentiggsuant to Fed. R. Civ. P. 7y the reasons sets forth belcand
for good cause appearirigefendants’ motion for summary judgmenGRANTED in part, and
DENIED in part.
|. BACKGROUND

A. Factual Background

This action arises out of an incident that occurred on August 24, 28, Kenworth
Laurier (“Plaintiff”) was aprisonerat theNew Jersey State Pris¢fiNJSP). (Compl. ECF No.
1) M4, 20.)

[Plaintiff], who is gay, was previously assigned to a “singlen
cell,” but was later reassigned to a tperson cell on July 1, 2013,
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by order of the SI& which is overseen by D’llio. However the
Institutional Classification Committee (“ICC”) generally makes
decisionsabout prisoner housing and is overseen by Defendant
Robinson. Prior to his placement in the double cell, “no screening
was done by SID or IC to ensure that [Plaintiff] and his cellmate
would be compatible. Specifically, no process was lace to
identify gay and homophobic inmates and to keep them separate.”
Laurier and his first cellmate had no issues, but that cellmate was
transferred inuly or August 2013.

However, [Plaintiff's] second cellmate, Inmate Robinson
confronted [Plaintiff] about his homosexuality, which [Plaintiff] did
not deny. Although Inmate Robinson initially displayed no
animosity toward [Plaintiff] he began to makepeated requests to
Wright and Wilson to be reassigned. In the middle of August 2013,
Inmate Robinson told Wright that [Plaintiffivould have physical
problems” if Inmate Robinson was not reassigned to a new cell, but
Wright ignored Inmat®&obinson’s threats. On the day of the attack,
Inmate Robinson again asked Wright to move him from the cell, and
warned that “it's going to turn physical,” but Wright ignored Inmate
Robinson’s threats and told him “to do what you got to do.” Inmate
Robinsorthen stormed back to the cell he shared with Laurier.

When Laurier returned from the “mess area” to his cell, he was
brutally attacked by Inmate Robinson. Just prior to the attack,
Inmate Robinson heated a cup of boiling water with an emersion
[sic] heatcoil, otherwise known as a “stinget.Inmate Robinson
threwthe boiling water at [Plaintiff]. Inmate Robinson also punched
[Plaintiff], hit him with computer equipment, and tried to strangle
him with a cable wire. The attack lasted fifteen minutes befor
“code 33" was called.

As of the date of the attack, general population inmatésJSP
“were permitted by [] D’llio” to have stingers and “there was no
limit on the number of stingers an inmate could possess. Nor was
there any restriction [on] or saprision of an inmate’s use of a
stinger.” However, inmates in more restrictive housing units were
not permitted by D’llio to use or possess stingers. Inmates in other
prisons were not permitted to have stingers at all during the relevant
time period. Desdfe the dangers posed by stinger[s], D’llio allowed
its use and possession, while at the same time prohibiting the

1 Plaintiff's deposition testimony provides that “SID” stands for Special Investigativision.
(ECF No. 696 at 30.)

2«A stinger is a heated immersion coil used to heat ijgteBierrav. N.J. Dept. of Corr A-4904-
13T2, 2015 WL 3887084 at *2 (N.J. Super. Ct. App. Div. May 26, 2015).
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possession and use of commonplace items, such as pens,
toothbrushes and razors. On May 15, 2014, D’llichgrived the use
and possession sfingers.

After the assault, [Plaintiff] was handcuffed by order of DeLaRosa,
despite the fact that he had visible burns on his hands and wrists.
Thereatfter, [Plaintiff] was transported to the prison clinic and later
to an outside hospital where he was treated for burn injuries and a
cut on his head. On his second day at the hospital, [Plaintiff] was
served with disciplinary charges stemming from the incident and
placed on prehearing detentio®PtD status”).

DelLaRosa requested that [Plaintiff] be placedPHD status, and
D’llio, who had the power to review the PHD placement, “failed to
intervene” in the placement. Moreover, “Defendant Robinson, who
was the orcall administrator on August 24, 2013, and was fully
briefed about [“Plaintiff's] circumstances, failed to order
[Plaintiff's] removal from PHD.” An inmate on PHD status is placed
in solitary confinement and is onpermitted to leave his cell for a
ten-minute shower each day. The basis for [Plaintiff's] placement
on PHD status was the belief thattwill attempt to harm, threaten,
or intimidate potential witnesses that the inmate will attempt to
organize or encourage others” to do.

Because of [Plaintiff's] PHD status he was ssgarched twice,
which caused his wounds to be exposed. Aftersting@ search,
[Plaintiff] was placed in a “filthy isolation cell,” which was freezing
cold and contained only a threech mat for a bed. Only after
several hours, was [Plaintiff] given two sheets and a blanket, but no
pillow. [Plaintiff] had no toiletrie and the toilet could not be
flushed. [Plaintiff] feared his wounds would become infected
because during this period, his wounds were not cleaned and or
bandaged, contrary to the hospital discharge orders, and he was not
permitted to leave the cell for aneason.

The following day, at his disciplinary hearing, [Plaintiff] was found
not guilty of administrative charges against him. Following the not
guilty finding, he was moved into a clean cell in the general
population, where his wounds were cleaned &gl bandages
changed as directed by the hospital’s discharge orders.

(ECF No. 34 at 2-4.)



B. Procedural Background

OnAugust 6, 2015Plaintiff commenced this actigrursuant to 42 U.S.C. § 1988leging
a myriad of constitutional violatiorsy Defendants. (ECF No. 1PJaintiff is seeking damagesd
declaratory relief(ld.) The Court dismissed the official capacity claims for damages against all
defendants(ECF No.5.) After consideing the Defendants’ motion to dismissn January 31,
2018,the Courissued an ordatismissingPlaintiff's Eighth Amendment claims for failing to have
a policy/procedure to screen and separate homophobic and gay inmates as weltigisthnis
Amendment claims for inadequate medical care as to Defendants D’llio ands&uhivithout
prejudice. (ECFNo. 34 at 15.) On May 6, 2019, the Court issued an order piagritefendants
to depose Plaintiff by May 31, 2019. (ECF N@).On October 8, 2019, the Court issued an order
permitting Defendants to meet Plaintiff at bigrent place of confinement irraer to allow him
an opportunityto view his SID interviews.(ECF No.68.) Defendants now move for summary
judgment(ECF No0.69.)
Il . LEGAL STANDARD

A. Summary Judgment

Summary judgment is appropriate “if the pleadings, depositions, answers to
interrogatoriesand admissions on file, together with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the moving party is eptal@egmenas a matter
of law.” Fed. R. Civ. P. 56(cA factualdispute iggenuine only if there is “a sufficient evidentiary

basis on which a reasonable jury could find for the mawing party,” and it is material only if it

3 Defendants filed a letter with the Court on November 27, 2019, indicating tlyateiteived a
letter from Plaintiff requesting copi@s transcripts of his August 24, 2013 and October 3, 2013,
videotaped interviews. However, Defendasuibmit they are na@ware of such transcripts. (ECF
No. 74.)



has the ability to “affect the outcome of the suit under governing kauther v. County of Bucks
455F.3d 418, 423 (3d Cir. 20063ege also Anderson v. Liberty Lobby, |n€l7 U.S. 242, 248
(1986). Dispute over irrelevant or unnecessary facts will not preclude a grant of summary
judgment. Anderson477 U.S. at 248. “In considering a motion for summary judgment, actistri
court may not make credibility determinations or engage in any weighing of the exjidestead,

the noamoving party’s evidence ‘is to be believed and all justifiable inferencds deedrawn in

his favor.” Marino v. Indus. Crating C0.358 F.3d 241, 247 (3d Cir. 2004) (quotidgderson

477 U.S. at 255)%ee also Matsushita Elec. Indus. Co. v. Zenith Radio C4¥p.U.S. 574, 587,
(1986);Curley v. Klem?298 F.3d 271, 276-77 (3d Cir. 2002).

The party moving for summary judgment has the initial burden of showing the basis for its
motion. Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). “If the moving party will bear the
burden of persuasion at trial, that party must support its motioncvéthible evidence . . . that
would entitle it to a directed verdict if not controverted at tril.”at 331.0n the other hand, if
the burden of persuasion at trial would be on the nonmoving party, the party moving fargumm
judgment may satisfy Rule 56’s burden of production by either (1) “submit[ting] affirmative
evidence that negates an essential element of the nonmoving party’salgRh'demonstrating
“that the nonmoving party’s evidence is insufficient to establish an tedselement of the
nonmoving party’s claim.ld. Once the movant adequately supports its motion pursuant to Rule
56(c), the burden shifts to the nonmoving party to “go beyond the pleadings and by her own
affidavits, or by the depositions, answers to interrogatories, and sadnsison file, designate
specific facts showing that there is a genuine issue for thialdt 324;see also Matsushita75
U.S. at 586Ridgewood Bdof Ed. v.Stokley 172 F.3d 238, 252 (3d Cir. 1999). In deciding the

merits of a party’s motion for sumary judgment, the court’s role is not to evaluate the evidence



and decide the truth of the matter, but to determine whether there is a genuirferissaé
Anderson477 U.S. at 249. Credibility determinations are the province of the factfBigexpple
BMW, Inc. v. BMW of N. Am., In@74 F.2d 1358, 1363 (3d Cir. 1992).

There can be “no genuine issue as to any material fact,” however, if a flarttofanake
a showing sufficient to establish the existence of an element essential tarthatgase, and on
which that party will bear the burden of proof at tri@glotex 477 U.S. at 3223.“[A] complete
failure of proof concerning an essential element of the nonmoving party’s caseardgeenders
all other facts immaterial.ld. at 323;Katz v. Aetna Cas. & Sur. C®72 F.2d 53, 55 (3d Cir.
1992).

B. Section 1983 Actions

A plaintiff may have a cause of action under 42 U.S.C. § 1983 for certain violations of his
constitutional rights. Section 1983 provides in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory ... subjects,
or causes to be subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injuradan action at law, suit

in equity, or other proper proceeding for redress....

Therefore to state a claim for relief und&ection1983, a plaintiff must allege, first, the
violation of a right secured by the Constitution or laws of the United States and, sbabmie t
alleged deprivation was committed or caused by a person acting under color airstaeel\West
v. Atking 487 U.S. 42, 48 (1988Malleus v. George641 F.3d 560, 563 (3d Cir. 2011).
l1l . DECISION

Defendantssubmit that they arentitled to summary judgment on Plaintiff’'s remaining

claims (SeeECF No.69-3 at 9) First, Defendants arguBlaintiff has not established that



Defendants Wilson or Wright failed to protect him in violation of the Eighth Amendr{idnat
9-11) SecondDefendants argulaintiff has not established NJSPslicy allowing inmates to
possess stingers does not rise to the level of deliberate indifferéticat (1213.) Lastly,
Defendants arguBlaintiff has not established Defendant DeLaRweas deliberately indifferent
to his nedical needd(ld. at13-16.)

A. Defendants Wilson and Wright's Failure to Protect Plaintiff

Counts seven and eight of Plaintiff's complaint allege Defendants Wilson aigtit\&/
failure to protect in violation of the gith Amendment. (ECF No.ff] 6663.) Defendants argue
that Plaintiff cannot showhat both Wilson and Wright, who were both senior corrections officer
during the releart time periods, were awaid any risk to plaintiff from his cellmate, Kyrene
Robinson. (ECF No. 693 at 1011.) Defendants further submit that Plaintiff’'s deposition
testimonysupports their premise that Plaintiff was unaware of any hostility from Robiasamn
result of Plaintiff’'s sexuality or for any other reas@ia. at 11.)Defendants alsargue that the
interactions between Plaintiff and his cellmatzuld not have allowed eith&right or Wilsonto
have knowledge of anpformationthat Robinson posealthreat to Plaintiff's safetyld.)

To prevail on an Eighth Amendmedilfire to protect claim, a plaintiff is required to show
that (1) he is incarcerated under conditions posing a substantial risk of serrau$hieanbjective
element); and (2) prison officials acted with deliberate indifference, i.e., than pfigcials knew
of and disregarded an excessive risk to inmate health or safety (the subjecter)efae Farmer
v. Brennanb11 U.S. 825, 8334, 114 SCt. 1970, 128 LEd.2d 811 (1994)see also Griffin v.
DeRosa153 F. App’x 851 (3d Cir. 2005).

In his opposition to the motion for summary judgment, Plaintiff submits certifications from

threeNJSP inmates, Stacey Faulcon, Jeffrey Bakelr Kuasheim Powel(ECF No. 712 at 35,



10-11) Notably, Jeffrey Baker provides that a couple of months &ientident between Plaintiff
and Robinson, he overheard Defendant Wright say to another officer “[h]is celRudtimson,
told me something bad was going to happen if | didn't move him,” shortly after Plaintifieta
left the area.lfl. at5 {5.) Additionally, Kuasheim Powell certifies that shortly before the incident
between Plaintiff and Robinson, he heard Robinson ask Defendant Wright to be moved to another
cell because he did not want to be in cell with an individual everyone knew to bed#yathe
would have physical problems with Lauriéhe were not moved soord(at 10 I 3.)“Officer
Wright told Robinson/talk to me on SaturdayTo which Robinson responded, “that’'s what you
said last week.”l(l.)

The parties conflicting facts aboDefendant Wright’s knowledge of Robinson’s plan to
harm Plaintiff if he was not moved, presents a factual issue that must be ddspb/éactfinder.
See Razak v. Uber Technologies, 1861 F.3d 137, 145 (3d Cir. 2020)herefore, summary
judgment is ot appropriate as it relates to the failure to protect claim against Defendant.Wright
However, although Defendants also name Defendant Wilson in their motion for summary
judgment, they do not present any supporting facts or arguments. Neither doef pltasent
any facts or arguments about Defendant Wilson’s awareness of a risk of harmttfi. Riafact,
Plaintiff only argues “a genuine dispute exists over whether Defendant Wright knew of and
disregarded an excessive risk to Plaintiff's safetyCFENo. 71 at 6.) Consequently, the motion
for summary judgment ideniedwith respect to Defendant Wright agdanted with respect to
Defendant Wilson

B. Defendant D’llio’s Deliberate Indifference

Defendants next submit that Plaintiff has not shdvat Defendant D’llio was deliberately

indifferent to a risk of harm by allowing NJSP inmates to possess stingers. (E68-Bat 12.)



In support of their argument, Defendants cite to Plaintiff's deposition testimbage he stated
he used stingers while housed at NJSP and he was not aware of Defendant Digp drgvi
knowledge of a prisoner planning to use a stinger in a physical atthckt 2-13.)
A prison official is deliberately indifferent if he knows that a prisoner facasbatantial
risk of serious harm and fails to take reasonable steps to avoid theHaaimer,511 U.S. at 837.
There are “two general ways” in which a supervidefendant may be liable: (1) where
the supervisor established a policy, custom, or practice that causkdrtheor (2) where the
supervisor personally participated in the constitutional violatRarkes v. First Correctional
Medical, Inc, 766 F.3d 307, 316 (3d Cir. 2014¢yversed on other grounds by Taylor v. Barkes
--- U.S.----, 135 S.Ct. 2041, 2043, 192 L.Ed.2d 78 (2015). These two general types of supervisory
liability are as follows:
First, liability may attach if they, “with deliberate indifference to the
consequences, established and maintained a policy, practice or
custom which directly caused [the] constitutional harmM. ex
rel. J..M.K. v. Luzerne Cnty. Juvenile Det. C872 F.3d 572, 586
(3d Cir. 2004) (alteration in original) (quotigjoneking v. Bradford
Area Sch. Dist.882 F.2d 720, 725 (3d Cir. 1989)). Second, “a
supervisor may be personally liable under 8 1983 if he or she
participated in violating the plaintiff's right directed others to
violate them, or, as the person in charge, had knowledge of and
acquiesced” in the subordinate’s unconstitutional condlekt.
(citing Baker v. Monroe Twp.50 F.3d 1186, 11991 (3d Cir.
1995)) “Failure to” claimsfailure to train, &ilure to discipline, or
as in the case here, failure to superase generally considered a
subcategory of policy or practice liability.
Barkes 766 F.3d at 316.
Plaintiff alleges that Defendant D’llio “implemented a policy that allowed Kyrene
Robinsonto own, possess, and use without supervision a stinger, which Robinson used to boill

water that he then threw on Plaintiff.” (ECF No. 71 atPigintiff submitsthat D’lllio’s policy

allowed inmates in general population such as Robinson to possessssivhge it prohibited



stingers to inmates in medical and segregation units and he ultimately bizewselof all stingers
at NJSPafter the incident between Plaintiff and Robinsfe. at 7-8.)

The parties do not dispute that stingers were allowed at NJSP during the relevant tim
period and that they were eventually prohibited to all prisow#tsn a few months after the
incident Nor do the parties dispute that inmates in certain housing suits as medical and
segregation unitswere prohibited from possessing stingers. In his arswerPlaintiff's
interrogatories, Defendant D’llio providedhmates in Administrative Segregation “have a limited
canteen list which prevents those inmates fromcigasing stingers.” (ECF No. -2lat 15.) D’llio
also providedinmates in the Residential Treatment Unit and Traditional Care Unit were prohibited
from possessing stingers “due to mental health and related safety conddrrag.16.)

While Plaintiff experiencedan unfortunatephysical attack by another inmateho
employed a stingeto burn him with hot water, the facts before the Court do not demonstrate
Defendant D’llio’s policywas in place in spite of his knowledge of the excessive harm that could
be potentially caused bytirsgers.As Defendants point out, Plaintiff testified thae too used
stingers in the past foneir ordinary use, not to boil a liquid to be used to inflict physical harm on
anyone.Nor was he aware dd’llio being aware of an inmate planning to use a stinger to boil
water to attack another persihile the pison has prohibited otheommon objectshatcould
befashionedas a weapon, such as pens and toothbrudteesecord does not reflect that the prison
had any knowledge of stiers being usedt NJSPfor any purposetherthan whatthey were
designed fa Another district court in this circuit considered a similar questod,found thaa
“reasonable jury could find that the prison’s failure to control access testjrghich can be used
as dangerous weapons, amounted to deliberate indiffetévinee v. City of Phila.Civ. Action

No. 051554,2006 WL 8459389 at *8 (E.D. Pa., July 31, 2006). The Court’s holding in that case
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however,hinged on the history of inmate attacks using stingethat particular facilityand the
supervisory defendanteecollection of aleastten of these prior attackisl.

The Court has ndifficulty reconciling NJSP’s thepolicy of allowinginmatesin general
populationto possess stingengile prohibiting them to inmates in medical units or Administrative
Segregation. Defendant D’llio’'s explanation for the distinctmggests specific concerns for
inmates in those units due to medical or other concerns, rather than as a respdmiseory of
violent stingefrelated attackat NJ3. Moreover, the Court does not consider the prison’s actions
in the aftermath of Robinson’s attack on Plaintifhmely prohibiting stingers to all inmates,
factual evidence of D’lligpromoting a policy with the knowledge that it posed a “substantial risk
of serious harmprior to the attack on Plaintiff.

Consequently, the Court finds there is genuineissue of a material factfor trial.
Defendants motiois granted as it relates Riaintiff’'s deliberate indifference claim against D’llio.

C. Defendant DeLaRos& Deliberate Indifference

Finally, Defendants submit that Plaintiff has not shdawat Defendant Sgt. DeLaRosa’s
decision to place Plaintiff in PHD status was indicative of his deliberate irediffe to Plaintiff's
medical needs. (ECF No. 69-3 at 13-16.)

The Eighth Amendment proscription against cruel and unysuashment requires that
prison officials provide inmates with adequate medical &stlle v. Gamblet29 U.S. 97, 103
05, 97 SCt. 285, 50 LEd. 2d 251 (1976). However, in order to set forth a cognizable claim, an
inmate must allege (i) a serious medical need and (ii) acts or omissions bydffisiats that
indicate deliberate indifference to that neestelle,429 U.S. at 104Rouse v. Plantier182 F.3d
192, 197 (3d Cir1999). A prison official is deliberately indifferent if he knows that iaqorer

faces a substantial risk of serious harm and fails to take reasonable steps tioelvarmFarmer,
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511 U.S. at 837. A prison official may manifest deliberate indifferencengrifionally denying
or delaying access to medical caréstelle,429 U.S. at 10405; see also Coudriet v. Vardaro
545 F. App’x 99, 104 (3d Cir. 2013) (citirgjingletary v. Pa. Dep’t of Corr266 F.3d 186, 193
(3d Cir. 2001).

“Deliberate indifference,” therefore, requires “obduracy and

wantonness,Whitley v Albers,475 U.S. 312, 319, 106 6t. 1078,

89 L. Ed. 2d 251 (1986), which has been likened to conduct that

includes recklessness or a conscious disregard of a seriouSagsk.

Farmer v. Brennarnb11 U.S. 825, 842, 114 6t. 1970, 128 LEd.

2d 811 (1994) Moreover, “[ijt is weBettled that claims of

negligence or medical malpractice, without some more culpable

state of mind, do not constitute “deliberate indifference.”
Rouse 182 F.3d at 197.

At his deposition, Plaintiff testified that he was returned to NJSP and placed istRidD
after he was treatl offsite atHelene Fuld Trauma Center. (ECF No-®@t 5051.) The parties
do not dispute that Plaintiff was in PHiDatusfor two days from August 27, 20,18ntil August
29, 2013. (ECF No. 62 1 21.)In his complaint, Plaintiff allegkthat he was strigearched twice
because he was in PHD status. (ECF No40.jHe allegel that the bandage covering his chest
wounds was removedd() He describes the cell as being “filihgxtremely cold, lacking a bed,
and toiletriesas well as being the type ofll thatis typically assigned to inmates on suicide watch.
(Id. 141.)He alsoalleges that he was concerned his burns wounds would become e ¢tisd
wounds were not being cleaned and bandages were not being changed daily as ardgffetd.,
43.)

According to Defendants’ Statement of Undisputed Material Facts, Plaintiffwahs&ed
by medical providers each day that he was in PHD status. (EHCEEN2 § 22.) Moreover,

Plaintiff's own deposition testimony provides that he still had the bandages ondiigldly in

PHD status. (ECF No. 68 at 52.)
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Notwithstanding, Plaintiff's overall discomfart his cell while he was in PHD status, his
allegations do not amount to a deliberate indifference of his medical s=rSpruill v. Gillis
372 F.3d 218237 (3d Cir. 2004finternal quotation marks and citations omittéd)he facts as
[Plaintiff] describes thm simply do not amount to thRICCIl examples of denyingeasonable
requests for medical treatment . . . expos[ing] the inmate to undue suffekngwiledge of the
need for medical care coupled with an intentional refusal to provide thd) ddoeeover, Plaintiff
was being evaluated by medical providers daily, even when he was in PHD status.

Plaintiff has not provided any facts or arguments to rebut Defendants’ argumoehts
he responded to this argument at all, for that maftensequently, th€ourt finds there is no
genuine issue of a material facr trial. Defendants motion is granted as it relates to Plaintiff's
deliberate indifference claim agaii3tLaRos.

IV. CONCLUSION

Accordingly, Defendants’ Motion for Summary Judgm@€F No.69)is GRANTED as
it relates tahe deliberaténdifference claims against Defendants D’liamd DelLaRosa as well as
the failure to protect claim against Wils@efendants’ Motion for Summary Judgment (ECF No.
69) is DENIED as it relates tdhe failure to protect claim against Defendant Wrighn
appropriate oder will follow.

Dated:July 10, 2020
/s/ Brian R. Martinotti

HON. BRIAN R. MARTINOTTI
WNITED STATES DISTRICT JUDGE
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