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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

JAN KONOPCA,
Plaintiff, . Civil Action No.15-6044 FLW)(DEA)
V. :. MEMORANDUM OPINION
AND ORDER
COMCAST CORPORATION,

Defendant.

This matter comes before the Court an@ion[ECF No. 9] byDefendant Comcast
Corporation(“Defendant”or “Comcast) to stay this caseDefendant contends thidat two
potentially dispositive issuesethe subject of auling by the Federal Communications
Commission (“FCC"that is nowunder appellate revievand it calls upon the Court to stidys
matterpursuant to the primary jurisdiction doctrine andhar Court’s inherent authority to
control its dockétpending disposition of the appeal. Plaintiff has opposed the motion. For the
reasons below, the Couténiesthe motion.
|. Background

Plaintiff Jan Konopca (“Plaintiff’) allegeis his Amended ComplairthatDefendant
violated Section 227(b)(1)(A)(iii) of the Telephone Consumer Protection Act of 19ZPR&"),
47 U.S.C. § 228t seq. bymaking calls to his cell phoneing anautomatedelephone dialing
systemand prerecorded messag&eeAm. Compl. 1 16, 12-17. Under the TCPA, itis

“unlawful ... to make any call (other than a call made for emergency purposes or madeswith th

1 After Defendant filed its motion, Plaintiff amended his Complaint to dlagsaclaims originally asserted. This
mooted an additional argument by Defendant ¢hae should be stayed in lighttbé firstfiled rule based upon the
earlier filing of two other putative class actiofjsman v. Comcast CarNo. 131049 §.D.Cal) andJones v.
Comcast Corp.No. 141735(E.D. Pa).
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prior express consent of tkalled party using anyautomatic telephone dialingystenor an
artificial or prerecorded voice. to any telephone number assigned to aellular telephone
service” 47 U.S.C. § 227(b)(1)(A)(iii)) (emphasis supplied). Plaintiff contends that Defendant
called Plaintiff's cell phon@umerous times over the past fouaggising an automated
telephondalialing systenandprerecorded messagimt were not intended for him but, rather,
for a third party. It is allegedthat thecalls andprerecorded messages relat@@é Comcast
accounthat did not belong to Plaintiff, who never had a business relationship with Comcast.
Consequentlytwo potentially dispositive issues in this cappear to bevhetherComcast used
an “automatic telephone dialing system” and whethiead theconsent of the “called party.”
OnJuly 10, 2015, the FCC issued a 138-page Omnibus Declaratory Ruling and Order
thataddressed 21 petitions seeking clarification of a large range of issueg ander the
TCPA, including (1) what equipment qualifies an “automatic telephone dialing system” and
(2) whethetthe term “called party” refers to intended mintended recipients of callSee In re
Rules and Regulations Implementing the Telephone Consumer Protection Act, &1BET
Rcd. 7961.As toauomatic telephone dialing systems anitodialers,ite TCPA defines
“automatic telephone dialing system” as “equipment which has the cap@Qity store or
produce telephone numbers to be called, using a random or sequential gan@rator; and (B)
to dial such numbers.” 47 U.S.C. § 227(a)(1he FCC concluded thatiat Congress intended
a broad definition of autodiafend. I 15, andhe FCC clarified that “the capacity of an
autodialer is not limited to its current configuration but also indutdepotential
functionalities.”ld. Y 16. Potential functionalities encompass “hardware, [that] when paired with
certain software, has the capacity to store or produce numbers and dial thoses riudhla 9

24. The FCC specified that, “even when dialing a fixed set of numbers, equipment may



nevertheless meet the autodialer definitiold”at{ 12. In sum, “the TCPA’s unqualified use of
the term ‘capacity’ was intended to prevent circumvention of the restrictiorakimgn
autodialed calls to wiress phones.’ld. at  14.

The FCCadditionallyfound that the statutory term “call@drty” refers to the
“subscriberj.e., the consumer assigned the telephone number dialed and billed for the call, or
the non-subscriber customary user of a telephone number includéhaiyaor business calling
plar’, id. 1 73, and clarified that “the TCPA requires the consent not of the intended recipient of
a call, but of the current subscriber (or non-subscriber customary user of the’ pidoffiej2.

The FCC howeverwasdivided on many of the issues before it. For example, with
respect to théermsat issue in the instant caslee Commissioners split3 with Commissioners
Ajit Pai and Michael O'Riellydissenting As to the meaning ofcalled party,” Commissioner
Pai feltthat the majority’s readingouldinject a strict liability standard into the TCPAle
asserted that the FC&hould interpret the words tife statutéo make clear thatgtior expess
consent of thealled party means the prior express consentta party the caller expects to
reach Id., Dissenting Statement of Commissioner Pai afeb@phasis suppliedCommissioner
O'Rielly similarly believedthat the majority had rejected'@ommonsense approach [that]
would have allowed a company to reasonably rely on consent obtained for a particular’numbe
Id., Dissenting Statement of Commissioner O'Rielly

With regard to the meaning of “automatic telephone dialing system,” Comanes$ai
took issue witlthe majorty’ sinterpretation, stating that‘ftransforms the TCPA from a
statutory rifleshottargeting specific companies that market their services through automated
random or sequential dialing into an unpredictable shotgun blast covering virtually all

communi@tions devices.Id., Dissenting Statement of Commissioner Raoammissioner



O'Rielly similarly assertedhat the majority’s interpretation “impermissibly expands the
statutory definition.. far beyond what the TCPA contemplatedd’, DissentingStatement of
CommissioneO’'Rielly at 4.

Followingthe FCC’sdecision, a number of organizations filed petitions for review, and
at least eight of those petitions challenge H@C sinterpretatiorof the terms “called party”
and/or “automatic telephortkaling systeni SeeECF No. 9-2 at Exhibits B through I. On July
24, 2015, the Judicial Panel on Multidistrict Litigation centralized the petitionsviewen the
D.C. Circuit. SeeACA Int'l v. Fed. Commc'ns Comm’No. 15-1211 (D.C. Cir.)A review of
the docket shows that briefing was completed February 24, 2016, but it does not appear a date
for oral argument has been set.

II. Legal Standards

A. Primary Jurisdiction

The doctrine of primary jurisdiction applies where a claim is originally coglaza the
courts but “enforcement of the claim requires the resolution of issues which, uedefadary
scheme, have been placed within the special competenceadfanidrative body.”United
States v. W. Pac. R.R. C852 U.S. 59, 64 (1956). “[l]n such a case the judicial process is
suspended pending referral of such issues to the administrative body for it$ \dewSourts
have invoked the primary jurisdiction daoe “to advance regulatory uniformity,t6 answer a
guestion ... within the agency’s discretion,” and “to benefit from technical or policy
considerations within the agensy... expertisé.Charvat v. EchoStar Satellite, LL.630 F.3d
459, 466 (6th Cir. 2010) (invoking primary jurisdiction doctrine in TCPA case) (internal
guotation marks omittedRichmond Bros. Records, Inc. v. U.S. Spring Communications, Co.

953 F.2d 1431, 1435 (3d. Cir. 199pyimary jurisdiction particularly appropriate whétae



issueinvolves technical questions of fact uniquely within the expertise and expeoietiee
agency).

Importantly, “[n]o fixed formula exists for applying the doctrine.Uriited States v. W.
Pac. R.R. C9.352 U.S. 59, 64 (1956). However, the Third Circug aeticulated four factors
useful in determining whether a court should abstain on the basis of primarycjiorsdihose
factors are:

(1) Whether the question at issue is within the conventional experience of judges
or whether it involves technical or policy considerations within the agency’s
particular field of expertise;

(2) Whether the question at issue is particularly within the agency’s disgreti

(3) Whether there exists a substantial danger of inconsistent rulings; and

(4) Whether a prior apigation to the agency has been made.

Raritan Baykeeper v. NL Indus., In660 F.3d 686, 691 (3d Cir. 2011). héfe the doctrinef
primary jurisdiction does applyt “requires the court to enabléraferral to the agency, staying
further proceedings so as to give the parties reasonable opportunity to seekréstratinre
ruling.” Reiter v. Cooper507 U.S. 258, 268 (1993).

B. Inherent Power

It is well-established that “thpower to stay proceedings is incidental to the power
inherent in every court to control the disposition of the causes on its docket with economy of
time and effort for itself, for counsel, and for litigantsandis v. North Am. Cp299 U.S. 248,

254 (1936). “How this can best be done calls for the exercise of judgment, which must weigh
competing interests and maintain an even balahdedt 254-55. In considering whether a stay
is appropriate, the Couelkaminesvhether the proposed stay would prejudice the non-moving
party, whether the proponent of the stay would suffer a hardship or inequityed flarproceed
and whether granting the stay would further the interest of judicial econ8eeyid. Ford

Motor Credit Co. v. Chiorazz®29 F.Supp.2d 535, 542 (D.N.J. 2008)stfict courtshave

broad powers to stay proceedingechtel v. Laborers’ Int’l Union544 F.2d 1207, 1215 (3d



Cir. 1976). Also, where a stay is sought pending resolution of purportedly relaatiditi as
here, courts consider whether resolution of the related litigation would sulitamiact or
otherwise render moot the present actioAKishev v. Kapustj23 F. Supp. 3d 440, 446 (D.N.J.
2014). In deciding a motion to stay, the Court must be mimdfie fact that “[t]he stay of a
civil proceeding is an extraordinary remedys’ Freedman and Co. Inc. v. Ra&hv. No. 06-
3723, 2008 WL 4534069, *2 (D.N.J. Oct. 6, 2008he party seeking a stay of civil litigation
bears the burden to show that the stay would be appropliatelis 299 U.S. at 255.
[11. Analysis

As noted above, Defendant asks the Court to stay these proceedings in light of a pending
appeal thatoncerns potentially dispositive threshold legal issues, and argues that then@pur
stay the action under the primary jurisdiction doctrine or under its own inherbotiguto
manage its docketDefendant argues that temporarily staying this actionld “preserve
resources, prevent conflicts, promote comity and prejudice no one.” ECF No. 9-1 at 1.

Plaintiff opposes staying this action. First, Plaintiff contends that the tetlad @arty”
is nontechnical and capable of interpretation by tleen® and Plaintiff points to a number of
decisions where courts have done just that. Second, Plaintiff argues tleatntHautomatic
dialing system” will have “little impact” on this matter, because at issue in this litigatioroare
only autodialed calls, but also prerecorded messages, which are similarlyitpcbhy the
TCPA. As such, issues in this litigation fall outside the scope of the pending D.C. Circwat.appe
Third, Plaintiff asserts that Defendant has not demonstrated any hardship oyitiejustould
resultfrom denial of a stay. Fourth, Plaintiff argues that he would be unfairly prejudicad by

stay, becausi will prolong judicial resolution of this action.



As the FCC has already ruled on the isdedere it the Court finds that thelevant
legal standard applicable to Plaintiff's motion is that of the Court’s inherevero stay the
caserather than primary jurisdictionConsidering the relevant factors, the Cdumds that
Defendant has not met its burden of showing the cistantes justify stay of this case

With respect to the first factor, the Court considers whether a stay would unduly
prejudice the Plaintiff.Here, if a stay is granted, there is the potential fengthydelay, as it is
uncertain when the D.C. Cuit will issue a ruling. Because delay results inherently from the
issuance of atay, courts have found that mere delay does not, without more, necessitate a
finding of undue prejudice and clear tacticaativantagé. Nussbaum v. Diversified
Consultants, In¢.No. 15-600, 2015 WL 5707147, at *2 (D.N.J. Sept. 28, 2015) (quotations
omitted). However, the delay here could be substantial. As noted by one court in addressing a
motion similar to the instant motion,

theD.C. Circuit is unlikely to be the final step in the litigation over the FCC's

2015 Omnibus Order. Whichever party is unsuccessful in that court is almost

certain to appeal to the Supreme Court. Thus, even the most optimistic estimate of

the time requiredor a decision from the D.C. Circuit significantly understates

both the delay a stay might engender and the concomitant prejudice to Plaintiff.
Lathrop v. Uber Techs., IndNo. 14CV-05678-JST, 2016 WL 97511, at *4 (N.D. Cal. Jan. 8,
2016) see also Ekman v. Sirius XM Radio, IndNo. 15-2093, 2015 U.S. Dist. LEXIS 171769
at *6-7 (N.D. lll. December 21, 2015)Staying tke case pending the D.C. Circuit’s review
would also subjedPlaintiff] to the inequity of indefinite delay, as it is unknown when the D.C.
Circuit will rule.). Consequently, the Court finds that, on balatitis,factor weighk slightly
against staying this case.

Second, the Court considers whether Defendant would suffer a hardship or inequity if

forced to proceedHere, the only purported “hardship” identified by Defendant is the possibility



that the parties magngageo some extenh unnecessary discoverydor motion practice. The
Court does not find this sufficient to constitute the requisite hardship or inequity anthréhere
finds that this second factor weighs against staying this case.

Third, the Court considers whethbe stay would further the interest of judicial
economy, and whether resolution of the appeal to the D.C. Circuit would substamigeltt the
present litigation.Defendant argues that tvpotentially dispositive threshold issues in this case
are whethefComcast used an “automatic telephone dialing system” and had the consent of the
“called party.” However, other than pointing baydio the allegations in the Complaint,
Defendant makes no showing that that there are specific disputes in this tas® thia the
FCC’s ruling. For example, there is no assertion that technology used to plaabistla¢issue
would qualify as affautomatic telephone dialing systemider one interpretation of the term
but not under another. Absent such a showing, this Court cannot conclude that a stay of this case
would further the interests of judicial economy. Moreover, as noted etrkeg, are issues in
this litigation that fall outside the scope of the FE@Iling and upon which the pending appeal
to the D.C. Circuit will have absolutely no impact. This factor, therefore, wamggiast
entering a stay.

In sum, while the Court recognizétet this case is in its earliest stages, Defendant
simply has not shown the circumstances of this case justify grantingigfesoeight.
Accordingly,

I T 1Son this 26h day ofApril 2016,

ORDERED thatthe motion to stay this case [ECF Noi®herebyDENIED.

/s/ Douglas E. Arpert
DOUGLAS E. ARPERT
United States Magistrate Judge




