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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CLEAN EARTH, INC. and CLEAN
EARTH DREDGING TECH. LLC,
Civil Action No. 15-611{FLW)
Plaintiffs,
OPINION
VS.

ENDURANCE AMERICAN INS,

Defendant

WOLFSON, United States District Judge

This action arises frona contractual dispute betwegmoposed intervenor J.T.
Cleary, a general contractorRtoposedntervenor” or “Cleary”) and Plaintiff Cean Earth
Dredging Technologies, LLC Cleary’s former subcontractor(“Clean Earth” or
“Plaintiff’) concerning a federaHfunded project known as “Maintenance Dredging of
Sandy Hook Bay at Leonardo, Federal Navigation Project, New JerseyP(tect”). In
connection with the Project, Defendant Endurance American Insurance (dBodUy,
acting as the surety, issued the payment bond on Cleary’s behalf. In thisasnittff Pl
accuss Cleary of failing to remit over $1 millioof unpaid invoices for work pgrmed.

But, instead of also naming Cleary as a defendant in this case, Pissgfts itdMiller

Act contractbased claims only against Endurance, the sutetihe present matter, Cleary
seeks to intervene pursuant to Rules 24(a)(2) or 24(b)(2) of the Federal Rule of Civil
Procedure, and moves to compel arbitration. In response, Plaintiff opposes Cleary’s
motion and crossoves for partial summary judgmentitsf claimson the meritswhich

motion is directed against Endurance. Endurance has opposetbsmotion. For the
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reasons set forth herein, Cleary’s motion to interver@RANTED, and the parties are
directed to arbitrate this matter. Pending arbitration, this act®fAYED, and therefore,
Plaintiff's motion for partial summary judgmentDENIED.

BACKGROUND

The Court will only recount facts necessary for the disposition of the current
motions. In November 2014, Cleary was awarded a confrant the United States Army
Corp of Engineers for a federal public works project that involved maintenance dredging
in Sandy Hook Bay at Leonardo, New Jersey. Amedi@bmplaint (“Compl.”),{ 6. As a
requirement of the Project, Cleaoptaineda payment bnd, naming Endurance as the
surety. Id. In addition, Cleary also executed a General Agreement of Indemnity in which
Cleary agreed to indemnify Enduranc€leary, the general contractor on the Project,
entered into a subcontract willaintiff “for performance of processing and disposal of
certain material dredged or removed by Cleary as part of the work undd?tdjectthe
“Subcontract”) Id. at § 10.

According to Cleary, in September 2014, prior to entering into the Subcontract,
Cleary and an Earth were involved in a series of negotiatiansl the parties ultimately
entered into an agreement for the purposes of preparing the bid for the PiGjeaty’s
Proposed Answer (“Ans.”), 1 40, 44. Cleary alleges that Plaintiff was weleathat the
Project had set forth a short timeline for the completion of all dredging byribece31,

2014.1d. at 1 42. Cleary further alleges that, based on that understanding, Plaintétlassur

1 As part of its motion to intervene, Cleary submitted a Proposed Answer and
Counterclaim to Plaintiffs Amended Complaint pursuant to Fed. R. Civ. P. 24(c).
According to that Rule, the Court is instructed to consider Cleary’s pleadingsotibs

to intervene.SeeFed. R. Civ. P. 24(c).



Cleary that it could furnish all necessary submittals and permits on a weeaké&s hatat
1 43. Relying on Plaintiff's representations in that regard, Cleary subrtgteid for the
Project. Id. at 1 44.

On September 25, 2014, Cleary received notice that it was the apparent low bidder
for the Project and was advised to furnish the required submittals in order to be awarded
the Project.ld. at 1 45. A day later, Cleary and Plaintiff revisékir previous agreement
to include certain provisions that set forth Plaintiff's obligations to providarZigith “all
information required to assist J.T. Cleary in obtaining timely approvals andtgefor
certain sites of the Projectld. at  48. Cleary alleges that from October 3, 2014 to
November 18, 2014, Cleary repeatedly requested that Plaintiff prQledey with the
approved AUD (Acceptable Use Determinatiahjhe DuPont Grasselli Point sit® that
the Project could be formally awarded and dredging could commeltteat § 50.
According to Cleary, “[ijnstead of promptly providing J.T. Cleary witpreper AUD for
the DuPont Grasselli site . . . Clear Earth LLC spent months seeking regualppooval
for a different disposal site, one never agreed to by J.T. Cleary, in anteffustain a
windfall profit in connection with the Project.ld. at 8. It was allegedly not until
November 19, 2014, that the AUD was submitted and apprddedt 1 52. Cleary claims
that because of the delay on the part of Clean Earth, the Project was not fammaated
to Cleary until November 20, 201dpproximatelyone month prior to the deadline for the
completion of the Projec.

Clearyavers thabecause Plaintiff delayed the permit process throughout the entire

2 Cleary submits that it was compelled to entered into the Subcontract with Clean
Earth despite Clean Earth’s alleged delays and bad faith, because Plaintifevpastyh
that submitted and obtained the AUD permits.



month of October and into late November 2014, Cleary was “forced to acceleratekits wor
at significant impact and expense in order to meet the deadline to completegthal ori
Project deadline of December 31, 2014L"at 1 56. Cleary further avers that Plaintiff's
delay pushed the majority of the Project work “deeper into the winter seassmgother
impacts and inefficiencies” that resulted in significant costs that were nancplated
when the original bid was submitted for the Projeld. at § 57. Cleary also accuses
Plaintiff of failing to perform certaimork under the Subcontract, resulting in further costs,
expenses and damageld. at  61. According to Cleary, the Project was not timely
completed, and an extension had to be obtaindd.Based on tree allegations, Cleary
asserts two counterclaims against Plainfitl breach of contragtand (2) breach of the
coverant good faith and fair dealing.

To the contraryPlaintiff alleges that it haperformed all of the work under the
Subcontract, totaling the sum of $2,289,905.68. Compl., 11 11, 13. In that régjatdf P
maintains that approximately $1.9 million “remains unpaid and portion due from at least
January 11, 2015.1d. at 11 13, 18. Clean Earth allegleatbecause Cleary failed to remit
payment for the unpaid invoice®|laintiff filed a claim on thepayment bond with
Endurance; Enduranc@owever,“neglected to make the required payment under the []
Bond.” Id. at § 16. This suit followed.

Presently, Clegrmoves to intervene as of right, or in the alternafepermissive
intervention. Furthe, in the event the Court grants motion to interveneClearyseeks to
compel arbitration of Plaintiff's claims and Cleary’'s counterciimin addition to
opposing Cleary’s motion, Clean Earth also moves for partial summary judgmest on it

breach of cotract claim against Endurance. While Endurance opposes Plaintiff’'s motion,



Endurancedoes not oppose Cleary’'s motion to intervene, and inrésgect Endurance
represents that “in the event the Court grants J.T. Cleary’'s Motion, Endurares &gr
patticipate in and be bound by the arbitration between J.T. Cleary and Clean Earth.”
Endurance’s Opp. Br., p. 40.

Because | find that Cleary is entitled to intervene and that arbitration is apfeppr
my decisions in this Opinion are confined to resol@igary’'s motioss.

DISCUSSION

Motion to Intervene

A. Rule 24(a) Intervention

Federal Rule of Civil Procedure 24 provides in pertinent part: “(a) Intervention of
Right. Upon timely application anyone shall be perrditteintervene in an action . (2)
when the applicant claims an interest relating to the property or transaciicn isvithe
subject of the action and the applicant is so situated that the disposition of the agtion m
as a practical matter impair or impede the applicant's ability to protect that inteless, un
the applicant's interest is adequately represented by existing pafges.'R. Civ. P.
24(a)(2).

It is well-settled thaRule 24(a)(2) requirethe following four elementt be met
from the applicant seeking intervention as of righ) a timely application for leave to
intervene;(2) a sufficient interest in the litigatior{3) a threat that the interest will be
impaired or affected, as a practiqaktter, by the disposition of the action; af#)
inadequate representatiof the prospective intervenor's interest by taxgsparties to the
litigation. Kleissler v. U.S. Forest Servicgé57 F.3d 964, 969 (3d Cir. 1998)lountain

Top Condo. Ass'n. v. Dave Stabbert Master Builder, f2.F.3d 361, 3666 (3d Cir.



1995); Dewelopment Fin. Corp. v. Alpha Hous. & Health Care, )52l F.3d 156, 1662
(3d Cir. 1995). As a paramount matter, to justify intervention as of right,pipleeant
must have an interestélating to the property or transaction which is the subjecteof th
action” that is “significantly protectable” and must ke legal interest as distinguished
from interests of a geeral and indefinite characteMountain Top Condo. Ass'ii2 F.3d

at 366(internal quotation marks and citation omitted).

In that connection, however, the Third Circuit hesognized that no “fecise and
authoritative definitionof the interest thasatisfies Rule 24(a) (2gxists.Kleissler, 157
F.3d at 969 (citationmitted). Indeed, there is no “pattern that will easily support ¢eatle
intervention in all circumstancedd. at 970. Instead, in termining motions to intervene
“courts should adhere to the ‘elasticity that Rule 24 contemplates™ naag éxamine
pragmatic considerationslfhableMayorga v. Labrie Civ. No. 093567, 2010 U.S. Dist.
LEXIS 84230, at *2 (D.N.J. Aug. 17, 2010) (quoting(leissler 157 F.3d at 970).
"Nonetheless, the polestar for evaluating a claim for intervention is alwagther the
proposed intervenor's interest is direct or remote. Due regard for efficient condoet
litigation requires that intervenors should have agrett that is specific to them, is capable
of definition, and will be directly affected in a substantially concrete fashidhéorelief
sought. The interest may not be remote or attenuated Kleissler, 157 F.3d at 972.

Before | analyze the element will reviewPlaintiff’'s position to Cleary’s request
to intervene. In its brief, Plaintiff devotes only three pagespposing Cleary’s motion.
Instead, much dPlaintiff's brief concernsts crossmotion for summary judgment against
Endurance.As to intervention, Plaintiff argues that because, pursuant to the Bond, Cleary

and Endurance are “jointly and severally” liable to make payment, Cleary’s peeseac



party is not required in this case. In that regard, Plaintiff cites theajéegal poposition
that a subcontracteglaintiff may pursue a claim against the surety alone without joining
the generatontractoror vice versa. That argument, however, is misplaced. Cleary is not
seeking to dismiss this actimased upon a failure to join agessary party; rather, Cleary
seeks to join it. To do so, the Proposed Intervemoust satisfy the elements of Rule
24(a)(2) (intervene as of right) or Rule 24(b) (permissive interventiol@nti# has not
advancedany arguments relevant tbe elemets under those Rules. Nevertheless, this
Court has the obligation to perform the appropriate analysis under Ruled2tetmine
whether Cleary should be entitled to intervene.
A. Timeliness

Timelines of a motion to intervene isdétermned from allthe circumstances’ and,
in the first instance, ‘by the [trial] court in theesgise of it sound discretion.’In re Fine
Paper Antitrust Litigation695 F.2d 494, 500 (3d Cir.1982) (citihngAACP v. New York
413 U.S. 345, 366 (1973)). To determine whetlre intervention motion is timely, the
Third Circuit has listed three factors for courts to consider: (1) the staige pfoceedings;
(2) the prejudice that delay may cause the parties; and (3) the reason for thindelay.
Fine Paper Antitrust Litighaon, 695 F.2d at 500. Heraccording to Cleary, Cleary and
Clean Earth participated am unsuccessfuhonbinding medhtion, which caused Clear
to file its motion to intervene later than anticipated. In any event, Clearyismveas
filed on February 112016, less than three months after the initial conference with the
Magistrate Judge, which was held on November 24, 2@t5hat time, the Magistrate
Judge issued a scheduling order that direatedmotion to add additional partiesbe

filed by February 11, 2016 the date on which Cleary filed its motiofiellingly, based



on the scheduling order, the parties contemplated the addition of new p&ftis=over,
to the extent any discovery has commenced, discpaadyindeed, this case itseff,in its
infancy. Therefore, lfind that little, if any,prejudicewill result in permitting Cleary to
intervene. The Proposed Intervenor has satisfied the first prong of Rule 24(a)(2).
B. Sufficient Interest in the Litigation

The second prong under Rule 24(a) requires the prospetdveenor to have an
interest felating to the property or transaction waihiis the subject of the action” that is
“significantly protectable” and must be “a legal interest as distinguisbedinterests of
a geeral and indefinite characteMountain Top Condo. Ass'ii2 F.3d at 366 (internal
guotation marks and citation omitted). Generally speakiagnére economic interest in
the outcome of the litigation is insufficient soipport a motion to interveneld. at 366
(citing Alcan Aluminum?25 F.3d at 1185 ("Some courts have stated that a purely economic
interest is insufficient tsupport a motion to interveng. New Orleans Public Service, Inc.
v. United Gas Pipe Line Cor32 F.2d at 464e(t bang ("It is plain that something more
than an economic interest is necessary.”). “Thus, the mere fact that a lawsuitpedg im
a third party's ability to recover in a separate suit ordinarily does not giviirthedrty a
right to intervene.'ld.

Here, | find that Cleary has a tangible stake in the subject matter of this litigatio
The Third Circuit has held that, as a general matter, a surety bond “prédsekind of
specific fund that can ground a legitimatéerest for Rule 24(a)(2)."Mountan Top, 72
F.3dat 366. Indeed, Cleary, as the principal the payment bond, has a cléagal and
legitimateinterest in this litigation because if a judgmentmeredagainstthe surety,

Enduranceis likely to seek indemnification frorCleary pursuant to theiagreement.



Intervention allows Cleary to protect its interest in that reg&eeUnited States ex rel.
Frank M. Sheesley Co. v. St. Paul Fire and Marine Ins, 230 F.R.D. 404, 412 (W.D.
Pa. 2006)United States ex rel. Jackson Tine HVAC & Drilling, LLC v. Western Surety
Co, No. 147871(FLW), 2016 U.S. Dist. LEXIS 33363, at *5 (D.N.J. Mar. 15, 2016);
United States ex rel. MPA Constr., Inc. v. XL Specialty Ins.338.F. Supp. 2d 934, 937
(D. Md. 2004) (holding that a petitioneseeking to intervene in a suit betweds
subcontractor and surety “clearly hagdaeéd and substantial interesti the transaction
because [the surety], if held liable, will turn to [the petitioner] for indemni@ing); Atl.
Refinishing & Restoration, Inc. v. Travelers Cas. & Sur. Co. of Ame2ita F.R.D. 26,
29 (D.D.C. 2010)(same).
C. Impairment of Interest

Next, the @urt considers whether allowing this action to proceed witldegdry
would impair its ability to protect its interedt determining whether a movantigerests
will be impaired by an actiongourts consider the “pragmatic considerations the
“practical consequencesf denying interventionSee Kleisslerl57 F.3d at 970. On this
element, | find thatf Cleary werena permittedto intervene, it could be forced to
indemnify Endurancéor the debt claimed bRlaintiff without an opportunity to legally
dispute its liability.This is so because Plaintiff's claims against Endurance sound in breach
of contract with Clearysthe alleged breaching party, and therefore, an adverse decision
on the merits could arguably impair Cleary’s ability to advance its own lefpls#s and
arguments in a subsequent proceeding. Thus, the practical consequence of denying
intervention woulde todepriveClearyof an opportunity to raise arguments and defenses

before the adjudication of its own liability tlaintiff. Jackson GeothermaP016 U.S.



Dist. LEXIS 33363 at *5 (holding that “[the principal’'sinterest in the litigation may, as
a practical matter, be impaired by the disposition of [the plaintiff's] clagenst [the
surety]because ifthe principal] is not allowed to intervene, it could nonetheless be forced
to indemnify [the surety]for the debt claimed bythe plaintiff] without having the
opportunity to legally dispute its liabilif}); Harris v. Pernsley820 F.2d 592601 (3d Cir.
1987)(inding that legal interess impaired when in assessing “the practaalsequences
of the litigation” there is “a tangible threat3 proposed intervenor'sdal interest)This
type of consequence cannot be cured simply because Gksmgn opportunity tdefend
against an indemnification claim Bhdurance See, e.gAtlantic Refinishing272 F.R.D.
at 30 (observing that “[i]is also insufficient that the petitioner may have additional
recourse in the future if it were to defend against an indemnification claimeby th
defendant); Schoenborn v. Wash. Metro. Area Transit Audd.7 F.R.D. 5, 7 (D.D.C.
2007)pbserving that intervention was not improper solely because the petitioner had the
opportunity to later challenge the award in a farntoreach of fiduciary dutyAm. Horse
Prot. Ass'n, Inc. v. Venema200F.R.D. 153, 158 (D.D.C. 2001 Accordingly,| find that
Cleary’s altlity to protect its interest would be impeded without intervention.
D. Adequacyof Endurance’s Representation

Finally, Clearymust demonstrate the inadequacy¥aflurance’sepresentation in
order to intervene as of rightThe burden of establishing inadequacy of representation by
existingparties varies with each casKléissler, 157 F.3cat972 Nevertheless, the burden
always rests with “the applicant for intervention” who must “show thatiftsjests are
not adequatelyepresented by the isting parties.”Brody v. Spang957 F.2d 1108, 1123

(3d Cir. 1992) (quotingioots v. Pennsylvani&72 F.2d 1133, 1135 (3d cir. 1982) (imiz

10



guotation marks omitted)). However, the Supreme Court has statedtthatg¢quiremen
of the Rule is satisfied if the applicant shows tlegiresentation of his interest ‘may be’
inadequate; and the burden of making that shgwghould be treated as minimal.”
Trbovich v. United Mine Workergl04 U.S. 528, 538 n. 10 (1972) (citatiomitted);
Jackson Geotherma2016 U.S. Dist. LEXIS at *6.

Where the applicant and the existing party have the same ultimate objective,
intervention as of right may not be appropriate as a presumption arises that ttenéppli
interests are adequately remetd.In re Cmty. Bank of N. Va. Guar. Nat'l| Bank of
Tallahassee Second Mortgage Loan Ljtigl8 F.3d 277, 315 (3d Cir. 2005) (citing
Virginia v. Westinghouse Elec. Corp42 F.2d 214, 216 (4th Cir. 1976)). In particular
courtsgenerally presume that the principal, in circumstances like in this caseqisahely
represented by its surety because they both have the “same ultimate objeetjvie,”
avoid liability on the payment bon8ee6 Fed. Prac. 3 8§ 24.03 (noting that a presumption
of adequate representatigrists if both the movant aride existing party have the same
ultimate objective)XL Specialty Ins. Cp349 F. Supp. 2d at 937 (observing that a per se
right for principals "appears to conflict with Rule 24(a)(B¢tause the surety is required
to provide a good faith defense for the principal). Typically, “[tjo overcome the
presumption of adequate representation, the proposed intervenor must ordinarily
demonstrate adversity of interest, collusion, or nonfeasandeegpatt of a party to the
suit.” In re Comty Bank418 F.3d at 315.

Here, toestablishdivergentinterests, Cleary presents the arbitration agreéme
between Clean Earth and itself, and argues ithiads a substantial interest in arbitrating

the clams and issues brought by Plaintifthat interestCleary maintainshasnot been

11



adequately representég Endurance. Indeedpwhere in Endurance’s Answer or filing
did Endurance indicate that it would seek to arbitrate this matter on Cleary’s. behal
Moreover, Cleary has asserted separate counterclaims against Clean Earth, which
Endurance did not raise. Therefore, | find that Endurance and Cleary have adeegss,int
and thatCleary“should not be forced to rely dendurancelto raise defenses i case
where its own liability is at stakKe. Atl. Refinishing 272 F.R.D. at 3finding that a
principal’s interest in arbitration sufficient to show adverse interest tiecgurety has not
raised it as a defenseéBasedonthese circumstancesnderthe Supreme Court’s “minimal
burden” standard, | find th&learywould notbe adequately represedtby Endurance.

Having satisfied alldur elements necessafgr interventionunder Rug¢ 24(a)(2),

Cleary is granted the right totervene as of rigtt.

3 Plaintiff does not argue that Endurance cannot, pursuant to the Subcontract,

independently move to arbitrate Plaintiff's claimdowever whether Endurance has the
right to seek arbitration under the Subcontract is of no momefndurance has not
soudht to do so even if it has that right. In that reg&idary would effectively Ise its
right to arbitration should the merits of Plaintiff's claims ultimately be litigated in thes cas

4 Although | need not reach this issue, | find that Cleadsispermittedto intervene
under Rule 24(b).Accordingto Rule 24(b)(1)(B), “[o]n timely motion, the court may
permit anyone to intervene who: has a claim or defense that shares with trectoaia
common question of law or factRule 24(b)(3) furtherprovides that [ijn exercising its
discretion, the court must consider whether the intervention will unduly delay or pesjudic
the adjudication fothe original parties' rights.Fed. R. Civ. P. 24(b)(3RA Prison Soc. v.
Cortes 622 F.3d 215, 232 (3d Cir. 2010Here, there isittle doubt thaCleary’sproposed
defenses and claims share common questions of both law and fa®lattiff's suit
againstEndurance, such as whether Clean Eestimpletel its work on the Project to the
satisfaction othe Subcontractand whether Cleary oweany outstanding payment under
that agreemenfs to prejudice or delay, | have no basis to find that permiGiegry to
intervenewould result in unduly delay or unfairly prejudice the adjudication of Plaintiff's
rights. Rather, it would serve the interest of judicial economy to resolve the pasies

in one action. Accordingly, even if Cleary would not be entitled to intervene ashf rig
Cleary would be permitted under Rule 24(b) to intervene.

12



I. Motion to Compel Arbitration and to Stay Proceedings$

The Federal Arbitration Act's (“FAA”) purpose istd' reverse the longstanding
judicial hostility to arbitration agreements . . . and to place arbitration agreseopenmt the
sane footing as otherontracts.”Puleo v. Chase Bank USA, N.B05 F.3d 172 (3d Cir.
2010) (quotingGilmer v. Interstate/Johnson Lane Cqrp00 U.S. 20, 24 (1991)). To
achieve this end, the FAA provides that a contract provigiancontaiis an arbitration
clause“shall ke binding, allows for the stay of federal court proceedings in any matter
referable to arbitration, and permits both federal and state courts to cotbipeatian if
one party has failed to complyith an agreement to arbitrate9’ U.S.C. 88 2, 3, 4.
Collectively, those mvisions of the FAA manifest “liberal federal policyvaring
arbitration agreements.Khazin v. TD Ameritrade Holding Corp/73 F.3d 488, 493 (3d
Cir. 2014) (quotingMoses H. Cone Mem'l Hosp. v. Mercury Constr. Catp0 U.S. 1, 24
(1983)). Therefore, s a matter of federal law, any doubts concerning the scope of
arbitrable issues should be resolved in favor of arbitration . .Matidy v. GE 629 F.
App'x 437 (3d Cir. 2015) (quotingoses H. Cone Mem'l Hos@l60 U.S. at 24-25).

When a district court is presented with a motion to compel arbitration, it must
answer the following two questions: (1) whether the parties entered intal arkatration
agreement; and (2) whether the dispute at issue falls within the scope of trai@ambit
agreementCentury Indem. Co. v. Certain Underwriters at Lloy&84 F.3d 513, 525 (3d
Cir. 2009). When performing this inquiry, the court applies “ordinary-$aaterinciples

that govern the formation of contract&irleis v. Dickie, McCamey &hilcote 560 F.3d

5 To reiterate, Endurance does not oppose arbitration, and it has agreed to be bound
by the decision of the arbitrator should arbitration proceed.
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156, 160 (3d Cir. 2009).

Here, the Subcontract contains the following arbitration clause:

8 6.2 ARBITRATION

8 6.2.1Any claims arising out of or related to this Subcontract, except

claims as otherwise provided in Section 4.1.5 aexcept those waived in

this Subcontract, shall be subject to arbitration. Prior to arbitration, the

parties shall endeavor to resolve disputes by mediation in accordance with

the provisions of Section 6.1 [mediation provision].

Subcontract, § 6.2.

As to the first factor, | note that Plaintiff has not argued that the arbitration
agreement is invalid or that it did not agteearbitratevoluntarily. Indeed, in this case,
Plaintiff seeks to enforce the Subcontract against Endurance. And, in that regdreien
in the Complaintdoes Plaintiff challengthe validity of the Subcontract in any wayore
compellingly, Plaintiff participated in mediation consistent with § 6.2 ofatfstration
provisionprior to filing this suit. Absent any basis to find invalidity, | conclude that Cleary
has satisfied the first facterthat the parties entered into a valid arbitration agreement.

Next, with respect to the scope of the arbitration agreement, the language of the
arbitration clause at issue is certaibtpad, because the use of the phrases “arising out of”
or “related to.” Indeed, “when phrases such as ‘arising under’ and ‘arising oppetia
in arbitration provisions, they are normally given broad constructiorBattaglia v.
McKendry 233 F.3d 720, 727 (3d Cir. 2000). Clearly, the scope of the arbitration provision,
here, is sufficiently broad to encompass Plaintiff's breach of contractsckmch Cleary’s

counterclaims that are asserted under the same legal and factual baseslaihesse

directly related tathe Subcontract and its terms. Accordingly, | find that Cleary has

6 None of the exceptions set forth in the arbitration provision applies in this case.
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satisfied both factors to compel arbitration.

Finally, I note that Plaintiff has not taken a position as to whether arbitration is
appropriate. RatheRlaintiff asks this Court to deny Cleary’s request to staydase
against Endurangeending arbitration, while conceding that the Court has the discretion to
impose a stayn that context Plaintiff reasons that should be entitled to litigate this
matter against Endurance even if a separate arbitration proceeding is ongoing. | do not
agree. It would be a waste of the parties’ resources, and more importantiy)dt vot
promote judicial economy to permit both proceedings to occur at the same time,
particularly since the issues raigadoth forumsare substantially similarAccordingly, |
will exercise my discretion to stay this matter pending arbitration.

CONCLUSION

For the foregoing reasons, the Proposed Intervenor's motion to intervdne an

motion to compel arbitration a@RANTED. Pending arbitration, this matterS§ AYED.

Plaintiff's motion for partial summary judgmentDENIED.

Dated: September 22016 Is/ Freda L. Wolfson
Freda L. Wolfson, U.S.D.J.
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