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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JAMES CARROLL , Civil Action No. 15-6190 (MAS)(LHG)
Plaintiff,
V.
ORDER DENYING
NORTHLAND GROUP, INC., PLAINTIFF'S MOTION
FOR LEAVE TO FILE FIRST
Defendant. AMENDED COMPLAINT

This matter is opened to the Court by way of a Motion for Leave to File a Frshded
Complaint pursuant to Federal Rule 15e(“Motion”), filed by PlaintiffJames Carroll, on behalf
of himself and all others similarly situatetRlaintiff”). [Docket Entry Number &]. Opposition
to the Motion was filed by Defendant Northland Group, Iidefendant”) [Docket Entry
Number 16], andPlaintiff filed a reply briefon June 16, 2016Reply”). [Docket Entry Number
20]. The Court decides this Motion on the papers submitted, without oral argument, pursuant to
Federal Rule of Civil Procedure 78.
. BACKGROUND!

This case relates @efendant’s attempt to colleatdebt incurred by PlaintiffOn
January 19, 201Hefendant sent Plaintiff eollection lettetthat stipulategeveral payment
options by whicHPlaintiff couldsettlethe account for $4,774.20, althouilie letter stated that
thesepayment options were not the only options available. Proposed First Amended Complaint
(“PFAC"), attached as Exhibit A to Docket Entry No.18, {{Eaintiff asserts that Defendant

was attempting to collect a debt that was beyond the applicable statute of limit&#ohG. 29.

! For the purposes of this decision, the Ctnerts the facts as alleged in Pi®posed st
Amended Complaint as true. The Court assumes the parties’ familiarity with the factual
background of this case and therefore reviews only the facts pertinent to thendecisi
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By including various partial payment options in the debt collection letter, amdyftol apprise
Plaintiff that even a minimum partial panent to Defendant could reset the statute of limitations,
Plaintiff claims Defendant violated Sect®h692e and 1692f of the Fair Debt Collection
Practices Actl5 U.S.C. § 1692t seq. (‘FDCPA”). PFAC 1151-53. Plaintiff filed suit on
August 12, 201%llegingthese FDCPA violations.

The undersigned conducted an Initial Conference in this matter on January 22, 2016, at
which the claims regarding the statute of limitations were discussed at |émgidwticular, the
Court addressed with counsel what the applicable statute of limitations wasitWwagan to run
and when it expired, particulargiven that the date of last payment alleged in the Complaiat
less than six years before the collection letter at issue wasRBeaimitiff's counsel posited at the
conference thahe right to sue on the debt accrued, and theréfierstatute of limitations began
to run,before that last payment. These issues were not resolved at the Initetedorfbut led
Plaintiff's counselo indicate he intended to seek leave to amend the Complaint.

Plaintiff's proposed amendment would reconfigure the circumstantial details provided for
the alleged FDCPA violationsPlaintiff's Letter Brief in Support of a Motion to Amend
Complaint (Plaintiff's Brief”) [Docket Entry No. 18].Most pertinent to this decisiaa
Plaintiff's assertionn hisinitial Complaintthat the last payment on the WAMU obligation was

made on or about April 28, 2009he PFAC however, omits this fact.

2 As is typicall done, the Initial Conference was conducted in Chambers and off the record.
Plaintiff seems to take umbrage with Defendant’s reference to the discusgiahcanference,
referring to it as a “private conversatioetlveen counsel.” Reply at 1. To the contrary, these
were not private conversations but were discussions of the case at which tisegnedeand
counsel were present and participated.



. PARTIES'ARGUMENTS

A. PLAINTIFF

Plaintiff contends that the legal theoryadedin thePFACis the same as that pldedin
the Complaint:that Defendant violated Sect®i692e and 1692f of the FDCR¥ seeking to
collect on a debt as to which the statute of limitations had already expired withogtwioper
notification of that fact Plaintiff's Brief at 2. The proposed amendment would not change th
underlyingtheory.

Plaintiff also argues that tHeFACwasneither unduly delayed nor brought in bad faith,
and notes that Defendant bears the burden of showing any undue preRldingff's Brief at
2-3. With regard to undue del@jaintiff argues thahis PFACwas presented prior to discovery
or any dispositive motionld.

On reply, Plaintiff criticizes Defendant for not challenging the suffigrasfahe original
Complaint by filing a motion to dismiss, and then focuses largely on distinguiigingses
relied upon by DefendantSee Reply.

B.  DEFENDANT

Defendant’s opposition is based on futility, rather than delay or prejuDiefandant
points out that Plaintiff's entire claias amended would be based on the conclusory allegation
that the subject unpaid account balance was in defauftastdhe statute of limitations when
Defendant’'slanuary 19, 2015 letter was mailddefendant’s Letter Brief in Opposition
(“Opposition”) at 1 [Docket Entry No. 16]As a result, Defendant argues tRédintiff has failed
to present apfactual allegations regarding what caused the subject account balanceddlylleg
go into default and what the applicable statute of limitations periddl.ist 2. Thus, Defendant

claims that Plaintiffails to state a clainfor relief that is plausile on its face.ld. at 3.



Defendant further asserts thiae PFACdoes not make the amendments Plaintiff’s
counsel represented he would make duringritiml Conference. Opposition at 3. Defendant
argues thainstead, andvithout any explanatiorRlaintiff seeks to omit the facts contained in
paragraphs 17, 18, and 19 of the original Complaint, which recited the month the debt was
“declared to be in default” and the datkenPlaintiff made his last paymentd. Defendant
states [i] t is obviousthat Plaintiff, after making a factual admission that is fatal to his claim, is
attempting to erase recitation of this fact in order to create the impressiors{angmper) that
he has a viable claim.l'd. (citation omitted).Defendant argues thdtd date set forth in the
original Complaint makes clear that teatute of limitations did not in fact run before the letter
was sentand contends that Plaintiff should not be allowed to simply delete that date from the
pleading. Defendant cites a number of cases supporting the proposition that alparhdidy
facts in his or her pleading. Oppositian3-4. Therefore, Defendant argues that Plaintiff is
engaging in an artful omission of fact that suggests bad fiath.

1. LEGAL STANDARD

Rule 15 of the Federal Rules of Civil Procedure governs when a party may amend a
pleading. Subsection (a)(1) provides that a party may amend once as a matteseoivabim a
specified limited time.After such time has passed, a party must seek the written consent of the
opposing party or leave of the court. Fed. R. Civ. P. 15(aJ{2¢. rules concerning amendment
are generallglesigned to “ensure that an inadvertent error in pleadithgot precude a party
from securing relief on the merits of a claimAtthur v. Maersk, Inc., 434 F.3d 196, 202 (3d Cir.
2006) (citingFoman v. Davis, 371 U.S. 178, 182 (1962))t is axiomatic that leave to file an
amended complaint should be freely given, unless the Court finds any delay nggbeki

amendment is undue, the amendment would prejudice the non-moving party or would be futile,



or the movant is found to have a dilatory moti&ee Adamsv. Gould, Inc., 739 F.2d 858, 864
(3d Cir. 1984)see also Rule 15(a) of the Federal Rules of Civil Procedure.

In determining the futility of a proposed amendment, the court must apply tiee sam
standard of legal sufficiency as under Rule 12(b)(6) of the Federal Rules of Gogldare.In
re Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir.1997). If the proposed
amendment “is frivolous or advances a claim or defense that is legally eremuiffon its face, the
court may deny leave to amend-arrison Beverage Co. v. Dribeck Imp., Inc., 133 F.R.D. 463,
468-69 (D.N.J.1990) (citing 6 Charles Alan Wright, Arthur R. Miller & Mary Kay Kane,
Federal Practice and Procedure 8§ 1487 (2d ed. 1990%ee also Massarsky v. General Motors
Corp., 706 F.2d 111, 125 (3d Cir. 1983) (“Amendment of the complaint is futile if the
amendment will not cure the deficiency in the original complaint or if the amendguaint
cannot withstand a renewed motion to dismiss.”).

When faced with a motion to disssi for failure to state a claim, the court conducts a
threestep analysisMalleusv. George, 641 F.3d 560, 563 (3d Cir. 2011). First, the court
“tak[es] note of the elements a plaintiff must plead to state a cldin (quotingAshcroft v.
Igbal, 556 U.S. 662, 675 (2009)Y.hen, the court accepts as true all of the plaintiff's well
pleaded factual allegations and construes the complaint in the light most favorthige t
plaintiff. Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009). In so doing, the court
disregards any conclusory or factually unsupported accusaligived, 556 U.S. at 678 (citing
Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)).

Finally, a court “determine[s] whether the facts alleged in the complaint ficeesu to
show that the plaintiff has a ‘plausible claim for reliefFowler, 578 F.3d at 211 (quotirigbal,

556 U.S. at 679)A plausible claim is one which “allows thewdto draw the reasonable



inference that the defendant is liable for the misconduct allebedduotinglgbal, 556 U.S. at
678).
V. DISCUSSION

In his letterbrief in support of the MotiorRlaintiff argues that there is no undue delay or
bad faith; he mettons but does not address futility, nor does he do so in his Reply. Even more
curious, in neither his Motionanin the Reply does he ever say what the amendment is (as
opposed tavhat it is not) oexplain why it is necessarylhe Court is therefore left to look at the
PFAC to assess what the proposed amendments are.

The PFAC changes and adds a number of allegat@ng&n that Plaintiff has not
addressed any of the proposed changes, the Court focuses diathesiechanges highlighted
by Defendant. Specificall®laintiff seeks to omit the facts contained in paragraphs 17, 18, and
19 of the original Complaint, which recite that “prior to April 28, 2009, Plaintiff allggedl|
incurred a financial obligation to Washington Mutual Bank, N.A. (‘W)” Complaint §17;
that the obligation was “declared to be in default” in or about February 2009, Complaiah§18;
that Plaintiff made his last payment on that debt “on or about April 28, 2009.” Complaint 19.
By way of the proposed amendmetite PFAC would simply say that sometime in December
2008, the note was in default. PFAC 18. Plaintiff also seeks to remove 2009 dates from {917
and 19, and to replace those dates with 2008 dates. As noted, Plaintiff gives no explanation
whatsoever for the proposed changesitherhis moving papers or higply.

Defendant does not challenge the proposed amendment based on delay or prejudice but
rather focuses on futility under Rule 1%ccordingly, the Court turn® whetherthe PFAC

passes muster under the futility standard



Plaintiff alleges that Defendantofated 15 U.S.C. 88 1692e, 1692¢e(2)(A), 1692e(10),
and 1692f by sending a collection letter on a tlmaered debwithout the proper notifications.
Section $92e prohibits a debt collector from “us[ing] any false, deceptive, or misleading
representation or means in connection with the collection of any debt.” 15 U.S.C. § 1692e.
Further, Section 16921frohibits unfair practices and states in part that “[a] debt collector may
not use unfair or unconscionable means to collect or attempt to collect any debt.”@5 U.S
§ 1692f.

As set out in the Legal Standard section of this decisigung, the testor determining
plausibility of the claim®f a complaint on a motion to dismiss applies equally in determining
the sufficiency of a proposed amended compfiifihe Court therefore considers whethadter
putting aside conclusory and factually unsupported allegatioa$FAC presents a plausible
claim. The Court finds it does not.

Plaintiff has not set forth ithe PFACsufficient factual information to show how the debt
was timebarredwhen the January 19, 2015 letter was s&sa¢ Johns v. Northland Group, Inc.,

76 F. Supp. 3d 590, 595 (E.D. Pa. 2014). The PFAC does not provide the minimal factual
information one would need, such as tlage of theariggering event that gave rise to the right to
sue on the underlying delbierepresumably the last payment made prior to default. Nor does it
assertwhen the statute of limitations actually expired, or indeed, what the applstahiée of
limitations is. With the amendment, and prsposed removal of specific dat@saintiff simply

alleges in conclusory fashidhat “[tjhe applicable statute of limitations related to the WAMU

3 Plaintiff attempts to distinguishuthoritycited by Defendantas to futility on the basi that
theyare decisions on motions to dismiasd are therefore decided under a different standard
Reply at 2. The Courtates hisis incorrect as a matter of laii]n assessingfutility,” the
District Court applies the same standard of legal sufficiency as applies Rule 12(b)(6).”
Shanev. Fauver, 213 F.3d 113, 115 (3d Cir. 2000).



obligation expired prior to January 19, 201B2FACY 29. This conclusgrstatement, without
more, fails to meet the pleadistandard set by the Supreme Coutigival and interpreted by

the Third Circuit Igbal, 556 U.S. at 664 (“While legal conclusions can provide the complaint’s
framework, they must be supported by factual allegatigree€)ylso Malleus, 641 F.3d at 563

(“[T] he court should identify allegations that, ‘because they are no more than conclusions, are
not entitled to the assumption of tratt)(quotinglgbal). The Court therefore findbe PFAC is
futile.

Defendant separately argues that Plaintiff cannot be allowed to eliminate antzet,
pleaded simply because it would tend to disprove Plaintiff's claidtaintiff never responds to
Defendant’s argument that a party is bound by facts he hasdle@de Court need not reach
theissueof so-called”judicial admissions,given that it has already denied leave to amend
based on fultility.

V. CONCLUSION
For the reasons set forth above, and for good cause shown:

IT IS on this14" day of November, 2016,

ORDERED thatPlaintiff’'s Motion for Leave to Amend the Complaint [Docket Entry

No. 18]is DENIED.

At

LOIS H. GOODMAN
United States Magistrate Judge
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