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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

TARYN M. VIVINO a/k/a MICHAEL F.
VIVINO,

Plaintiff, Civ. No. 15-6393
V. OPINION

CAROLYN W. COLVIN, Acting
Commissioner of Smal Security,

Defendant.

THOMPSON, U.S.D.J.

INTRODUCTION

This matter has come before the Court purst@Bection 205(g) of the Social Security
Act, as amended, 42 U.S.C. 8§ 405(Qg), to review the final decision of the Acting Commissioner of
the Social Security Administration denying Ptdfnraryn M. Vivino’s (“Plaintiff”) application
for disability insurance benefitsader Title 11 of the Social Security Act. Plaintiff seeks a
reversal. (ECF No. 16). Defdant Acting Commissioner of SatiSecurity (“Commissioner”)
seeks affirmance of the Commissioner’s decisiEICF No. 21). The Court has decided the
appeal upon the submissions of both parties atitut oral argument, pursuant to Local Civil
Rule 9.1(f). For the reasons detailed belins, decision of the Commissioner is affirmed.

BACKGROUND

Plaintiff was born Michael Francis Vivino. (B1). Plaintiff is now a fifty-six-year-old

woman named Taryn M. Vivino.ld;; R. 49). Prior to 2006, Plaintiff was male, married, and
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worked full-time designing software and managing a small technical team. (R. 50-51). Plaintiff
testified that her spouse was abesmwhich required her to start vking from home to help care
for her three children.Id.). In 2006, her spouse left, and Plaintiff had custody of the children.
(Id.). Plaintiff sought contragbbs and website design she abpkrform from home, but found
that she had more and more troufoléowing through on the jobs she foundd.j. Plaintiff
testified that by mid-2009, she could no longer clatgpany jobs due to the severity of her
anxiety and depressionS€e id.

On December 3, 2009, Plaintiff sought treatnar®referred Behasial Health. (R.
241). Plaintiff reported an inability to focus, faie, periods of depression and self-harm, and an
inability to keep up with household choresd.), Plaintiff was diagnosed with “Major
Depressive Disorder, Recurrent, Mild.” (B46). Her Global Assessment of Functioning (GAF)
score was 66 with moderate occupational and economic problers). (On December 22,
2009, Plaintiff was prescribed an anti-depresséRt.at 271-72). In January through March of
2010, Plaintiff’s condition showed s® improvement. (R. 273, 276).

After March 2010, Plaintiff did not return todlPreferred Behavioral Health until June
2011. In June 2011, Plaintiff's condition had dietexted, and she was diagnosed with “Major
Depressive Disorder, Recurrent, Moderate.” Z82-83). Plaintiff also began discussing her

longstanding desire to be femaléd.). Plaintiff was put on a new medication. (R. 284). In July

L GAF scores are utilized by “mental heaitimicians and doctors to rate the social,
occupational, and psycholagi functioning of adults.Irizarry v. Barnhart{ 233 Fed. App’X

189, 190 n.1 (3d Cir. 2007). The GAF scale ranges from 1 to3€€.Debaise v. Astruso.
09-0591, 2010 WL 597488, at *5 n.7 (W.D. Pa. Feb2Dd0). A GAF score of 41-50 indicates
that an individual has serious symptoms (e.g. daliecdeation, severe gbssional rituals) or a
serious impairment in socialcoupational, or school functiarg (e.g., no friends, unable to keep
a job). See Watson v. Astrudo. 08-1858, 2009 WL 678717, at *5 (E.D. Pa. Mar. 13, 2009)
(citation omitted). A GAF score of 51-60 indicattmoderate symptoms or moderate difficulty in
social, occupationafr school functioning.See Debaise2010 WL 597488, at *5 n.7 (citation
omitted).



through October 2011, Plaintiff showed improvemeith a better moodral greater ability to
complete tasks, and began to present as femaleblic. (R. 286, 289, 292). Plaintiff continued
to go to Preferred Behavioral Health throwglrly 2012. In March 2012, Plaintiff expressed
disappointment after a job prospect fellaingh. (R. 252). Her mood was generally “up and
down” and she continued to have difficulty completing tasks.). (

On June 25, 2012, Plaintiff saw Dr. Zulficfaajput for a consultative mental status
examination. (R. 237). In talking to Dr. RajpBtaintiff described seeg a psychiatrist at
Preferred Behavioral Healtmd feeling better for it. 1d.). However, she also described herself
as being depressed since 2009 and having low enddgy. Dr. Rajput determined that
Plaintiff’s thought processes welagical and goal-dected, with good judgment and long-term
memory. (R. 238). Dr. Rajput also determinlealt Plaintiff was anxious and had a gender
identity disorder in addition tber depressive disorder. (R3&39). Plaintiff's GAF score was
50 at this examination. (R. 239).

Plaintiff continued to seek treatmentlwcontinued ups and downs. In August 2013,
Plaintiff saw a nurse practither who assessed Plaintiff with a GAF score of 45-50, and saw
marked limitations in her ability to rememtserd follow simple instructions. (R. 306, 309). In
June 2014, a social worker assessed Plainttibagig a GAF score of 65. (R. 333). The social
worker saw no evidence of a limitation in remenntginstructions, and only a mild limitation
in following simple or detadld instructions. (R. 336).

Plaintiff applied for Social Security Disdity benefits on January 4, 2012. (R. 23).
Plaintiff alleged that her dibdity onset date was June 2009, and that she was insured for
benefits through March 30, 2012R. 170). Her claim was denied on July 10, 2012. (R. 104).

She filed for reconsideration, but was again démin March 28, 2013. (R. 112). Plaintiff then



sought a hearing before an administrative ladg@i(ALJ). The hearing was conducted on July
2,2014. (R. 23). The ALJ issued an unfavorable judgment on August 11, 2014. (R. 20).
Plaintiff sought review by Soci&ecurity’s Appeals Council, bthey denied her request for
review. (R. 1). Plaintiff fild a complaint with this Court okugust 25, 2015. (ECF No. 1).

LEGAL STANDARDS

A. Standard of Review

This Court reviews Social Security appeals under 42 U.S.C. § 405(g), which empowers
this Court to enter “a judgment affirmingnodifying, or reversing the decision of the
Commissioner of Social Securityith or without remanding the cause for a rehearing.” In
reviewing the Administrative Ladudge’s decision, this Court reviews questions of law de novo.
Poulos v. Comm’r of Soc. Sed74 F.3d 88, 91 (2007). This Court reviews questions of fact
under a “substantial evidence” standard of revid®.U.S.C. § 405(g). “Substantial evidence is
defined as ‘more than a mere scintilla;” itams ‘such relevant exadce as a reasonable mind
might accept as adequateThomas v. Comm’r of Soc. Sec. Adpt25 F.3d 798, 800 (3d Cir.
2010) (quotingPlummer v. Apfell86 F.3d 422, 427 (3d Cir. 1999ge also Adorno v. Shalala
40 F.3d 43, 46 (3d Cir. 1994). Where the Cossiainer’s factual findings are supported by
substantial evidence in the redpthey are considered consive even though the Court might
have decided the inquiry differently. 42 U.S.C. § 405ffgigans v. Comm’r of Soc. Sg694
F.3d 287, 292 (3d Cir. 2012).

B. Standard for Disability Benefits Determination

Disability is defined as the “inability tengage in any substantial gainful acti¥iby

reason of any medically determinable physicahental impairment which can be expected to

2 “Substantial gainful activity” refers to jobsathexist in large numbers in the region where the
claimant lives or in several regions of the country. 42 U.§423(d)(2)(A).
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result in death or which has lasted or canXpeeted to last for a continuous period of not less
than 12 months.” 42 U.S.C. 8 423(d)(1)(A). To show disability, a claimant must “furnish[] such
medical and other evidence of the existencesthfeais the Commissioner of Social Security may
require.” Id. 8 423(d)(5)(A).

The Commissioner employs a five-step seaé evaluation proess for disability
claims. See generall20 C.F.R. § 404.1520(a)(4)(i)-(Wjummer 186 F.3d at 428. The
threshold inquiry looks to (1) whether the ohaint has engaged in any “substantial gainful
activity” since her alleged disability onset daténot, the Commissioner considers (2) whether
the claimant has any impairment or combinabbmmpairments that issevere” enough to limit
the claimant’s ability to workld. 88 404.1520(b)-(c), 404.1521. If the claimant has a severe
impairment, the Commissioner then examinesdhjective medical evidence to determine (3)
whether the impairment matches or equals orthefmpairments listed in 20 C.F.R. Part 404,
Subpart P, Appendix 1d. 88 404.1520(d), 404.1525, 404.1526. If so, the claimant is then
eligible for benefits; if not, the Commissionetetenines (4) whether the claimant has satisfied
her burden of establishing that she is uadblreturn to her past relevant wotkl. §8
404.1520(f), 404.1560(bPoulos v. Comm’r of Soc. Sed74 F.3d 88, 92 (3d Cir. 2007). If the
claimant meets this burden, the burden shifthéoCommissioner to show (5) whether other
work exists in significant numbgin the national economy thatthlaimant could perform given
her medical impairments, age, education, pask experience, and Residual Functional

Capacity (‘RFC")® 20 C.F.R. § 404.1520(goulos 474 F.3d at 92.

3 A “Residual Functional Capacity” is a claimantésmaining ability to perform work, given her
impairments. 20 C.F.R. § 404.1520(e).



ANALYSIS

A. The Administrative Law Judge’s Opinion

Following this five-step process, the Atalind the following: (1) Plaintiff had not
engaged in substantial gainful activity since &léeged disability onset date of June 1, 2009
through her last date insur@darch 31, 2012), (R. 25); (2) Plaintiff had severe impairments
limiting her ability to work in tle relevant time period, namely, a major depressive disorder, an
anxiety disorder, and a geéer identity disorder]d.); (3) Through her last date insured, Plaintiff
did not have any impairments or combinationngpairments that meet the requirements of the
listed impairments of 20 C.F.R. Part 404, Subpaippendix 1 (which would have resulted in
automatic eligibility for benefits), (R. 29); (4)dtiff did satisfy her burden of showing that she
is unable to return to her pasork, (R. 33-34); and (5) through Rié#if’s last date insured, there
were jobs in significant numbers in the natioeedbnomy that Plaintiff could perform, given her
age, education, past work experience, and RFC, (R. 34). The ALJ additionally found that
Plaintiff had an RFC that limited her to unskilledrk, and that Plaintiff's own account of her
limitations was not entirely credible. (R. 30, 32he ALJ’s findings resulted in a denial of
disability benefits. (R. 35).

B. Plaintiff’s Challenges to the Administrative Law Judge’s Opinion

Plaintiff makes three arguments: (1) thgp&als Council should have considered new
and relevant evidence ; (2) the ALJ’s finding about Plaintiff's RFC was not supported by
substantial evidence; and (3) the ALJ’s findinguathPlaintiff’s credibility was not supported by
substantial evidence. (Pl.’s Br., ECF No. 161@&t The Court will address each argument in

turn.



1. New Evidence Submitted to the Appeals Council

Plaintiff argues that the Social Securitpgeals Council should have considered a report
prepared by Plaintiff’s theragisn January 26, 2015 before denying her request for review. (
at 15, R. 11). The Appeals Council declinedaaosider the report because the report was “about
a later time” after the relevant time period, arerd¢iore the new informatn in the report “[did]
not affect the decision about whether you wesaldlied at the time you were last insured for
disability benefits.” (R. 2).

This Court cannot consider evidence tlas not presented to the Administrative Law
Judge when reviewing the ALJ’s decisiadatthews v. ApfeR39 F.3d 589, 593 (3d Cir. 2001).
The report was not presented to the ALJ becdwsas prepared approximately six months after
Plaintiff’s hearing. Therefore, the Court cannonsider the report. However, this Court may
remand the case for the Commissioner to consiedanuary 2015 reportitiie Court finds that
the report is material to Plaintiff’s claim for benefitsl.

The Court finds that the Janua@§15 report is not material Rlaintiff’s claim. Plaintiff
does not dispute that her lastelansured was March 30, 2012. @Br., ECF No. 16, at 3).
Therefore, only evidence thalates to Plaintiff’s condition r to March 30, 2012 is relevant
to Plaintiff’s claim. Plaintiff argues that theniary 2015 report does reldtethe relevant time
period because it concerns Plaintitfistire history going back to 2004ld(at 16). However,
the report merely recites Plaintdfhistory, as reported by Plaintiff to the therapist. (R. 10-11).
The therapist only began seeing Plaintiff inglist 2014. (R. 10). The report does not provide
an opinion about what Plaintiff's condition was mtman two years before the therapist first met
Plaintiff. (SeeR. 11-12). Rather, the report speakteimms of Plaintiff's current condition, and

her prognosis for the next year. (R. 11). Theesftre report does not reldtethe relevant time



period, and is consequently notterdal to Plaintiff’s claim. The Appeals Council was not in
error when they refused tomsider the January 2015 report.

2. Plaintiff's Residual Functional Capacity

Plaintiff argues that the ALJ’s findingdaut Plaintiff’s RFC were not supported by
substantial evidence because they gave undudiattéa Plaintiff's GAF sores to the exclusion
of other evidence, contrary to 8al Security’s policies. (Pl.’Br., ECF No. 16, at 16). Plaintiff
asserts that the Administratitaw Judge gave little weight @l the opiniorevidence in the
record, except for one invalid GAF scordd. gt 23).

Plaintiff's description of the ALJ’s opinion isaccurate. The ALJ explained why he was
discounting certain opinions and 0BAF score. (R. 33). They wee&her contrary to the other
evidence in the record, or written at significantigtaimes such that the opinions did not appear
to relate to the relevant time periodd.]. There is a wealth of evidence from the relevant time
period that the ALJ detailed and relied updR. 25-27, 32). While the opinion does mention
GAF scores, it does not dwell upon them, but ratihermentire opinion conces itself with the
ups and downs of Plaintiff’'s mental heattiring the relevant timperiod, as described by
Plaintiff and the professionaleating her at the time Sée id. Plaintiff focuses on a single
short section of the opinion tesert that the ALJ neglecteddonsider “Plaintiff's decreased
concentration and memory, or her dissociative statesher anxiety reactns.” (Pl.’s Br., ECF
No. 16, at 22). But the ALJ explicitly considered these factors in the Step 2 section of the
opinion, where he summarized the different medigahions in detail. (R. 25-27). Additionally,
in the RFC section of the opinion, the ALJ gavieliweight to the State Agency psychologists’
opinions because they failed to take iatwount Plaintiff’s anxiety. (R. 33).

The ALJ is not required to repeat all the rel@vacts in the record at each of the five



steps of his analysisTamimi v. AstrugNo. 12-302E, 2013 WL 5201939, at *10 (W.D. Pa. Sept.
16, 2013) (“The ALJ need not repeat the evidesfdeecord to confirm he has read and
accounted for it every time he no®gdence of record that suppoa$inding that Plaintiff is not
disabled.”);Berner v. AstrueNo. 08-3617, 2009 WL 2356905, at *16 (D.N.J. July 29, 2009)
(“Though the ALJ made these [findings] at StepoTat his analysis, the Court will not require
the ALJ to reconsider his RFC determination beedue failed to repeat the same analysis at
Step Four.”). The Court finds that the ALJied on much more thaa “mere scintilla” of
evidence to support his RFC finding, and theretis opinion was supported by substantial
evidence.See Thoma$25 F.3d at 800.

3. Plaintiff's Credibility

Plaintiff’s third argument is that the ALJ did nadhere to the Social Security regulations
that set the standard for evaluating a plaigtiffredibility. (Pl.’s Br., ECF No. 16, at 24).
Therefore, the ALJ’s findings as to Plaintiff's cileitity were not based on substantial evidence.
(1d.).

ALJs cannot “accept or reject that individual@mplaints solely on the basis of such
personal observations. Rather . . . the datextion or decision rationale must contain a
thorough discussion and analysigloé objective medical and théhet evidence . . ..” Social
Security Ruling 95-5P, 1995 WL 670415, at *2.eTrhird Circuit has emphasized that an ALJ
“must indicate in his decision which evidence he tgected and which he is relying on as the
basis for his finding.”Schaudeck v. Comm’r of Soc. Sec. Admi®l F.3d 429, 433 (3d Cir.
1999). “The reasons for the credibility finding shibbe grounded in the evidence and articulated
in the determination or decisionld. (quoting Social Security Ruling 96-7P, 1996 WL 374186,

at *4).



The ALJ followed the relevant Social Seityiregulations and the Third Circuit’s
instructions when judging Plainti credibility. As an initialmatter, the Court notes that the
ALJ did not find the bulk of Plaintiff’s testimonyncredible. The ALJ fend that the symptoms
Plaintiff described could reasdnlg be expected to flow frorher medically determinable
impairments. (R. 32). The ALJ only found tiRdaintiff’s statements about the “intensity,
persistence, and limiting effetof her symptoms werendt entirely credible.” Ifl.). To
support this finding, the ALJ cited over a doZaats from the recordncluding: in March 2010,
Plaintiff was exercising and rkilmg progress on a website shesvekesigning and did not seek
treatment for the following year; Plaintiff ;j@ently reported an improved mood and that her
medication was helping her; Plaintiff had a cotesis GAF score of 60 prior to the last date
insured; and Plaintiff expressed concerns overemtasy as female at jahterviews and had one
job opportunity fall through, suggesg that Plaintiff believed she was capable of working. (R.
32-33). After citing the multiple reports s relying upon, the ALJ then explained which
evidence he gave little weigtd, and why. He discounted medi opinions that were given
significantly later than the last date insured thidtnot appear to relate the relevant time
period, a GAF score that was based on a one-titerview and conflicted with her prior
consistent GAF score of 60, and a State Aggrsyghologists’ report that failed to take into
account Plaintiff’s anxiety. (R. 33). ContraryR&aintiff's assertionghis Court does not find
that the ALJ’s reasons for discounting certain etk were “specious” nor that the evidence he
relied upon was “cherry picked.” (Pl.’s Br., EQlo. 16, at 26). The Court finds that the ALJ
followed the correct procedures for judging Pliffilstcredibility, and that his findings were

based on substantial evidence.
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CONCLUSION

For the reasons discussed above, the Casiamer’s decision will be affirmed. An

appropriate order will follow.

/s/ Anne E. Thompson
ANNE E. THOMPSON, U.S.D.J.

Date: 9/2/16
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