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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 15-64@BLW)
NEW JERSEY DEPARTMENT OF :
ENVIRONMENTAL PROTECTION, et al., OPINION
Plaintiffs,
2

AMERADA HESS CORPORATION, et al., :

Defendants.

WOLFSON, United States District Judge

This matter comes befothe Court on therossmotions ofPlaintiffs New Jersey
Department of Environmental Protection (“NJDEP”), the Commissioner of the New
Jersey Department of Environmental Protection, and the Administrator of theekisay J
Spill Compensation Fund (collecsily “Plaintiffs”) and Defendants Exxon Mobil
Corporation and ExxonMobil Oil Corporation, ExxonMobil Oil Corporation, Exxon
Mobil CorporationGetty Petroleum Maiing Inc., Getty Properties Corp., Gulf Oil
Limited Partnership and Cureddand Farms, Inccfllectively, “Defendants’)to declare
the extent of Plainti’ Seventh Amendmenigght to trial by juryfor claims raisedn
Plaintiffs’ Fourth Amended Complaifbr past and future primary and compensatory
restoration damages undbe New Jersey Spitompensation and Control Act, N.J.S.A.
58:10-23.1%t seq(the “Spill Act”), the Water Pollution Control Act, N.J.S.A. 58:10A-1

to 35("WPCA”), and the common law of the State of New Jerasyvell ago establish
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a bifurcated trial structurgeparating’laintiffs’ legaland equitablelaims pursuant to
Fed. R. Civ. P. 42.

For the reasons set forth below, the Court findsRtentiffs are entitled, under
the Seventh Amendment, to a jury trialtbeir statutory and common law clairgsfor
primary lestoration damages fostematedfuture costs not yet incurred, (ifpr
compensatory restoratiamamages, and (iii) for all other miscellaneous legal relief sought
in connection with Plaintiffs’ common law claims, including punitive damalgksntiffs
are not entitled to a jury trial on their clairtiy for primary restoration damages
recover past costs already incurred, and (ii) for all other miscellaneoitslae relief,
including injunctive relief. Accordingly, the Court will bifurcatee proceeihgs in this
matter into(1) an initial jury trial of Plaintiffs’ statutory and common law claims for
primary restoration damagbased on estimates of future costsmpensatory restoration
damages, and other legal relief including punitive damagek(2)a subsequent bench
trial on Plaintiffs’ Spill Act primary restoratiodamages clainfor past costs incurred and
other equitable reliefncluding any injunctive reliet
I. FACTUAL BACKRGOUND & PROCEDURAL HISTORY

The factual background of this thex is set forth in detail iNNew Jersey Dep't of
Envtl. Prot. v. Amerada Hess Corf323 F.R.D. 213 (D.N.J. 201¢the “Restoration

Opinion”). As relevant to the present motion, Plaintiffs seek to recover against

! To the extent that Defendants intended to argue in briefing the present crassmoti

that proceedings should be further divided to separatetifsiproduct liability claim

from the other jury claims) the Fourth Amended Complaint in order to avoid

prejudicing thos®efendants thadid not manufacture or refine the prodatissue, this
guestion has not been adequately briefed and would properly be the subject of a separate
motionin limine,



Defendants for injuries to the groundwater of the State of New Jerseydaitelgave

been caused by the dischardgeMethyl Tertiary Butyl Ether (“MTBE”) on and around
properties owned anmal controlled by Defendan{ghe “Trial Sites”) In their Fourth
AmendedComplaint, Plaintifé rmisethree commomaw causes of actiosr- product
liability, public nuisance, and negligerfee- and two statutory causes of action — under
the Spill Act and the WPCAAIthough Plaintiffs bring their claims under a number of
different legal theories, aharesubstantiallythe same prayer for relief. Plaintiffs seek a
declaratory judgmeniof Defendants’ joint and several liability for aseekto recover (i)
primary restoration damages for all past and future costs incurred or to redrour
investigde, clean up, remove, restore, treat, monitor, and otherwise respond to the
discharge of MTBE into the waters of the State of New Jersey, such thatdrs are

restored to their original, pre-discharge condition (“primary restorafipsep, e.g.

2 In pretrial proceedings, the MDL Cdutismissed Plaintiffs’ claim for common law
trespass and limited Plaintiffs’ common law public nuisance claim to recovery for
abatement.

3 Plaintiffs seek a declaratory judgment of Defendants’ joint and sevéaiityidor

primary and compensatory resition damages. FAC, Prayer for Relief, p. 29, { a.
Declaratory judgment issui generigemedy and “may be granted upon either legal or
equitable claims.AstenJohnson, Inc. v. Columbia Cas.,&G&2 F.3d 213, 223 (3d Cir.
2009). To determine the naturethe relief sought in a declaratory judgment action,
courtsdeterminegin what kind of suit the claim would have come to court if there were

no declaratory judgment remedyd. (citing 9 C.Wright & A. Miller, Federal Practice

and Procedure § 2313 (1971)). “If the declaratory judgment action does not fit into one of
the existing equitable patterns but is essentially an inverted lawauiaction brought

by one who would have been a defendant at common law—then the parties have a right
to a jury. But if the action is the counterpart of a suit in equity, there is no such kight

at 223. The Court therefore, does not separately address Plaintiffsfatandeclaratory
judgment, and, indeed, the parties do not brief it separately, instead findingteks
equitable or legal relief to the extent the underlying claim for either priorary
compensatory restoration damages seeks equitable or legal relief.

4 In other words, as the Court noted in its prior Opingng as the state courts of New
Jersey have defined the term, Plaintiffs seek “primary restoration” dantaghs f



Fourth Amended Complaint (“FAC”), Prayer for Relief, p. 29804, b, c, d, ; (ii)
compensatory restoration damages for the lost interim value, benefits, andsefithe
State’s water resources during the period of their injury and contamingtidit BE
(“compensatory restoratior?)id. at {1 a, e; (iii) all appropriate injunctive relief to abate
or mitigate MTBE contamination of the State’s watetsat, p. 30,1 g; (iv) all other
appropriate legal relief, including punitive damageésatp. 30, 1 f, h, i; and (v)
attorneys’ fees and costd, at {j. The Fourth Amendedomplaint contains a jury
demandon all claims

At ahearing heldbn November 16, 201The parties represented that there was a
disputeconcerning Plaintiffs’ entitlement to trial by jury for th&pill Act claims.The
Court set a briefing schedule, and, on January 22, 204 ®artiediled cross motions
addressing Plaintiffs’ entitlement to trial by jury and the permissible ordefingnzh
and jury proceedings under the Seventh Amendmadtiough initially represented as
concerning the Spill Act, the parties’ motion briefing addresses Plairgiffglement to
trial by jury for all of Plaintiffs’ statutory and common law claims based upon the
character of the relief sght in each claimln theirmotion, Plaintiffs argue that the
Seventh Amendment entitles them to a jury trial on all claims in their Fourth Amended
Complaint, including claims under the Spill Agthich seek either compensatory or

primary restoration damag Plaintiffs further contend that the Seventh Amendment

reduction of pollutants in the environment at the Trial Sites “tad@eharge conditions.”
Exxon Mobi) 393 N.J. Super. at 406.

5 In other words, as the Court noted in its prior Opingng as the state courts of New
Jersey have defined the term, Plaintiffs seek “compensatory restoratioaesuhor
“replacement of the ecological services and values lost through compendaxwmm”
Mobil, 393 N.J. Super. At 406, 923 A.2d at 356.



mandates that these legal claims be tried to a jury before any remainingledulidizhs
are tried to the benc ther cross motion, Defendants substantially coné et
Plaintiffs are entitld to a jury trial on their claims for compensatory restoration damages,
but argue, based upon the Third Circuit’s decisiodatco Corp. v. W.R. Grace & Co.
Conn, 59 F.3d 400 (3d Cir. 1998hat primary restoration damagasder the Spill Act,
and by implication such damagasder all of Plaintiffs’ legal theoriespnstitute
equitable relief for which the 8enth Amendment provides no jury trial right.
Defendantgurther contend that Plaintiffs’ claims for primary restoration damages
constitute oughly 99.4% of Plaintiffs’ total potential recovery in the Fourth Amended
Complaint, such that trying them first would advance the interests of judicca¢rty.
Defendantgherefore request that the Court exercise its discretion under Fed. R. Civ. P.
42 to bifurcate the trial intan initial bench trial on Plaintiffs’ Spill Act claim for primary
restoration damages, and a subsequent jury trial on all remaining claiegaiarelief.
[I. STANDARD OF REVIEW

In considering the present cross motions, the Court is called upon to resolve
Plaintiffs’ entitlement to trial by jury on thealaims for monetary damages and to
determine how, if at all, any trial in this matter should be bifurcated to ensweéithent
resolution of Plaintif§’ claims, while preserving Plaintiff’s right to trial by jumnder the

Seventh Amendment. “When a jury trial has been demandedhe tifigl on all issues

® Rather than argue the merits of Plaintiffs’ compensatory restoration claahas e
Seventh Amendment, Defendants take the unusual step of making a vague offer in
briefing to settle such claims in order to “moot” Ptdfs’ constitutional concern€ECF

No. 100-1, p. 5. The Court finds, however, that Plaintiffs have not accepted Defendants’
pseudosettlement offer and that Plaintiffs cannot be compelled to accept Defendants’
offer, especially considentha Defendants have not offered any admission of liability

for such damagedd. at p. 5 n. 5.



so demanded must be by jury unless . . . the court, on motion or on its own, finds that on
some or all of thosissues there is no federal right to a jury tti&led. R. Civ. P.
39%a)(2).“The right to a jury trial in federal court, regardless of whether thenchaises
under state law, presents a question of federal lawé City of Philadelphia Litigation,
158 F.3d 723, 726 (3d Cir. 1998) (citifgmler v. Conner372 U.S. 221, 222 (1963) (per
curiam)).This holds true “‘even when a state statute or state constitution wouldd®eclu
a jury trial in state court."Marra v. Philadelphia Hous. Auth497 F.3d 286, 313 (3d Cir.
2007),as amende@Aug. 28, 2007) (quotinGipson v. KAS Snacktime C83 F.3d 225,
230 (8th Cir. 1996) (citations omitted)). “This longeognized precept is dictated by the
clear command of th8eventh AmendmentNMarra v. Philadelphia Hous. Authp497

F.3d 286, 313 (3d Cir. 200gs amende@Aug. 28, 2007)and plays a critical role in the
present case, whepast state practice suggests that Spill Act claims are triee totint,
not a jury,under state lawsee GEI Int'| Corp. v. St. Paul Fire & Marine Ins. CB87

N.J. Super. 385, 391-92, 671 A.2d 171, 174 (App. Div. 12886, sub nom. In re Envtl.
Ins. Declaratory Judgment Actions49 N.J. 278, 693 A.2d 844 (1997) (“In New Jersey,
as in other jurisdictions, the right to triay jury remains inviolatd\l.J. Constart. I, 1 9,

but inviolate only with respect to causes of action that were triable bytjaoyranon

law. . . . The Spill Act is a newlgreated statutory right and the Legislature by its
enactment did not codify nor could it have codified a common law right that did not pre-
exist.”); W.R. Grace & Co. v. Weja, In®No. A-5527-03T1, 2006 WL 3435047, at *1
(N.J. Super. Ct. App. Div. Nov. 30, 2006) (“No jury trials are available for claims

brought under [Spill Act]”).



The SeventiAmendmento the United Stats Constitution provides that “in Suits
at common law, where the value in controvetsgllsexceed twenty dollarghe right of
trial by jury shall be preserved....” U.S. Const. amend.YIlhe SeventhAmendmen{

] applies not only to commolaw cause®f action, but also to ‘actions brought to enforce
statutory rights that are analogous to common-law causes of action ordinadigcdiec
English law courts in the late 18th century, as opposed to those customarily heard by
courts of equity or admiralty’” Feltner v. Columbia Pictures Television, Ins23 U.S.

340, 348, 118 S.Ct. 1279, 140 L.Ed.2d 438 (1998) (qu&@nagfinanciera, S.A. v.
Nordberg,492 U.S. 33, 42, 109 S.Ct. 2782, 106 L.Ed.2d 26 (1988p.alsdoe v.
Hesketh 828 F.3d 159, 169 (3d Cir. 2016) (*TleventhAmendment [applies] to
actions enforcing statutory rights, and requires a jury trial upon demand, itine st
creates legal rights and remedies, enforceable in an action for damages inntdgy ordi
courts of law.””(quotingCurtis v. Loether415 U.S. 189, 194, 94 S.Ct. 1005, 39 L.Ed.2d
260 (1974)). As set forth in more detail below, §[tletermine whether a statutory cause
of action is more analogous to actions decided in courts of law or egeityXamine

both the nature of the statutory action and the remedy souBldtiler, 542 F.3d at 388
(quotingFeltner, 523 U.S. at 348).

Further, “[flor convenience, to avoid prejudice, or to expedite and economize, the
court may order a separate trial of one or more separate,iskiess, crossclaims,
counterclaims, or thirgharty claims. When ordering a separate trial, the court must
preserve any federal right to a jury tridkéd. R. Civ. P. 42(b). The decision whether and
in what manner to bifurcate a trial is within the brastretion of the trial judge and is

to be decided on a cabg-case basisSeeBarr Labs., Inc. v. Abbott Lah€978 F.2d 98,



115 (3d Cir. 1992)ldzoijtic v. Pennsylvania R.R. Cd56 F.2d 1228, 1230 (3d Cir.
1972).
[ll. ANALYSIS

The partiescross motiongoncernPlaintiffs’ claims for relief for compensatory
and primary restoration damagd$iey have not challenged the presumptive
characterization athe remaining categories of relief sought in the Fourth Amended
Complaint as either legal (ather appropriate legal relief, including punitive damdpes
or equitable (all appropriate injunctive relief to abate or mitigate MTBE nongdion of
the State’s waters).he crux of their dispute, and indeed the supermajority of their
argument irbriefing, however,concernghe relief available under the Spill Act, as
interpreted through analogous federal precedents. As the focus of the Seventh
Amendment inquiry is first and foremost on the nature of the relief sought, rathein¢han t
particular form of the action, the Court will apply its findings under the Spilt&\atl of
Plaintiffs’ claims seeking the same rélfe

The Spill Act provides, in relevant patthat the New Jersey Department of
Environmental Protection “may commence a civil action . . . for . . . the cost of

restoration and replacement, where practicable, of any natural resource damaged o

" “By definition—and unlike compensatory damaggsuaitive damages are left to the
discretion of the jury and need not be defined on aigtort basis.”Brand Mktg. Grp.
LLC v. Intertek Testing Servs., N.A., [r801 F.3d 347, 358-59 (3d Cir. 2015).

8 The parties do not extensively brief this threshold issue. Plaintiffs meredyeltse
absence of specific authority and cite to a state law precedent in which certain
restorationtype damages were found to be legal relief in action at common law. ECF No.
99-1, p. 21 (citindgBerg v. Reaction Motors Div, Thiokol Chem. CpB¥. N.J. 396, 181

A.2d 487 (1962)). In the absence of specific, binding, federal authority, however, the
Court looks to the general Supreme Court precedents cited above and throughout, in
which the character of the relief sought rather than the characterization ofidineaact
statutory or common law is dispositive of the Seventh Amendaraiysis.



destroyed by a discharge. . . .” N.J.S.A 58:10-23.11u.b(4). Parties responsible for the
discharge of pollutants covered by the Act are strictly liable fdiclbhnup and removal
cost$ associated with the discharge. N.J.S.A. 58:10-233.11g(c)(1). “Cleanup and
removal costsare defined adirect and indirect costs incurred in the “removal or
attempted removal of hazardous substances,” or “taking of reasonable measures t
prevent or mitigate damage to the public health, safety, or welfare.” N.J.S.A. 58:10-
23.11b. These costsclude the costs of both primary and compensatory restoration.
Primary restoration concerns the reduction of pollutants in the environment “to pre-
discharge conditions.N.J. Dep't of Envtl. Prot. v. Exxon Mobil Corf93 N.J. Super.
388, 406(App. Div. 2007). Compensatory restoration concerns “replacement of the
ecological services and values lost through compensatthriThe State courts of New
Jersey have interpreted compensatory restortégiarclude “loss of use damagekd’ at
410. In addition to pursuing several common law causes of action, Plamtifis case
seeks an award of both primary and compensatory restoration damages under the Spill
Act, and claiman entitlement to trial by jury under the Seventh Amendment for both

categories of relief® In briefing the present cross motions, Plaistifarifythat

% In briefing, Plaintiffs, without support, contend that Defendants have not challdmged t
availability of a jury trial on primary restoration damages under the WPCignBants,

in similarly conclusory fashion, assert that they do challeing®tPCA claim and

contend that the WPCA should be analyzed in conformance with the Spill Act claim.
Both parties rely exclusively on precedents in the context of the Spill Actsafedidral
analog, CERCLA, and do not discuss the WPCA. Reviewing the relief available unde
that statutewhich closely tracks the Spill Act, however, the Court concludes that
Plaintiffs’ claims under the WPCA are subject to the same analysis under tgmiSev
Amendment as Plaintiffs’ Spill Act claimSeeN.J.S.A. 8 58:10A-10(2§) (relief under

the statute includegter alia, “reasonable costs of any investigation, inspection, or
monitoring survey which led to the establishment of the violation, and for the reasonable
costs of preparing and litigating the case understhissection,” “reasonable cost incurred
by the State in removing, correcting or terminating the adverse effectsvap@nquality



Plaintiffs’ demand for Spill Act primary restoration damages includes bottetioeery
of past costs and damages for future costs not yet incurred. ECF No. 99-I[ips19.
consistent with Plaintiffs’ prayer for relief in the Fourth Amended Compl&eg, e.g.
FAC, p. 29. This Court’s task on the present cross motions is to declare Plaigiiffgori
a jury trial under the Seventh Amendment for each catezfaslief sought.
A. Primary Restoration Damages

As a threshold matter, “[tlhe Supreme Court has instructed that ‘[b]eforeimgyuir
into the applicability of the Seventh Amendment, [courts] must first ascertather a
construction of the statute is fairly possible by which the [constitutionadtigmemay be
avoided.” Pichler v. UNITE 542 F.3d 380, 387 (3d Cir. 2008) (quotidigy of Monterey
v. Del Monte Dune$26 U.S. 687, 707 (1999) (internal quotation omitted)). Here, it is
clear, and the parties do not contest, that the Spill Act does not on its face provide for a
right to trial by jury.See GEI Int'l Corp. v. St. Paul Fire & Marine Ins. CB87 N.J.
Super. 385, 391-92 (App. Div. 1996Jf'd sub nom. In re Envtl. Ins. Declaratory
Judgment Actionsl49 N.J. 278 (1997W.R. Grace & Co. v. Weja, IndNo. A-5527-
03T1, 2006 WL 3435047, at *1 (N.J. Super. Ct. App. Div. Nov. 30, 2088rordingly,
we must engage in a Seventh Amendment analyRistiler, 542 F.3d at 387 (citinGox
v. Keystone Carbon Ca861 F.2d 390, 393 (3d Cir. 1988)).

As noted above, the Seventh Amendment provides that “[ijn Suits at common

law, where the value in controversy shall exceed twenty dollars, the righalddytjury

resulting from any unauthorized discharge of pollutants for which the action under this
subsection may have been brought,” &swmpensatory damages for any loss or
destruction of wildlife, fish or aquatic life, or other natural resources, and fathay
actual damages caused by an unauthorized discharge.”).

10



shall be preserved.” U.S. Const. amend. ¥he right to a jury trial includes more than
the common-law forms of action recognized in 1791, the phrase ‘Suits at common law’
refers to ‘suits in whiclegalrights [are] to be ascertained and determined, in
contradistinction to those where equitable rights alone [are] recognized, atabkequi
remedies [are] administed.” Chauffeurs, Teamsters & Helpers, Local No. 391 v. Terry
494 U.S. 558, 564 (U.S. 199@mphasis and alterations in origirfgl)otingParsons v.
Bedford,3 Pet. 433, 447 (1830)).

“To determine whether a particular action will resolve legal rigbosirts]
examine both the nature of the issues involved and the remedy SdCiggatiffeurs 494
U.S. at 565 First, [courts] compare the statutory action to 18th-century actions brought
in the courts of England prior to the merger of the courts of law and equity. Second,
[courts]examine the remedy sought and determine whether it is legal or equitable in
nature.”Tull v. United States}81 U.S. 412, 417-418 (19§Gitations omitted): The
second inquiry is the more important in our analysthauffeurs494 U.S. at 565 (citing
Granfinanciera, S.A. v. Nordberdg92 U.S. 33, 42 (198R)

“The right to a jury trial in federal court, regardless of whether the claimsaris
under state law, presents a question of federal lsharta v. Philadelphia Hous. Auth.
497 F.3d 286, 313 (3d Cir. 2003as amende@Aug. 28, 2007) (citations omitted)
Specifically, “the substantive dimension of the claim asserted finds its sowgtae law,
but the characterization of that stateated claim as legal or equitable parrposes of

whether a right to jury trial is indicated must be made by recourse to féaleraSimler,

11



372 U.Sat 222. The State’s characterization of the claim as legal or equitable is
“irrelevant.” Amoco Oil Co. v. Torcomiarr22 F.2d 1099, 1103 (3d Cir. 1989).

“Generally, a action for money damages wése traditional form of relie
offered in the courts of law.'Chauffeurs494 US at 570 (quotin@urtis v. Loether415
U.S. 189, 196 (1974)pee alsdVertens v. Hewitt Asso¢®08 U.S. 248, 255 (“[m]oney
damages are, of course, the classic formegdl relief.”). “Almost invariably ... suits
seeking (whether by judgment, injunction, or declaration) to compel the defendant to pay

a sum of money to the plaintiff are suits for ‘money damageshaaphrase has

10 Despite citing théAmocodecision favorably in briefing, ECF 99-1, p. 22 n. 8 (citing
Amocoand arguing “[n]otwithstanding state court precedents evaluating wizeth@m
should be tried to a jury under New Jersey’s Constitution are ‘irrelevant'st€thirt’s
Seventh Amendment analysis”), Plairgifievertheless dewsubstantial argument to the
notion that New Jersey State judicial authorities would consider primary testora
damages to be legal reli€eeECF 991, p. 1821 (citingExxon Mobi| 393 N.J. Super.

at 400)(Spill Act “has been viewed as a codificatiointhe common law cause of action
in nuisance under which the State has the right to obtain damages for an injury to public
resources or the environmentBerg v. Reaction Motors Div., Thiokol Chem. Cp87.
N.J. 396 (1962) (finding plaintiff in common law tort action had “right to recover the
reasonable cost of necessary repairs”)); ECF 101, p. 25-26 (discussing the import of
Plaintiff's past litigation practices before the New Jersey State CowrthaMNovember
2017 New Jersey constitutional amendtrrequiring all NRD recoveries to be placed in
a segregated account to be used only to repair, restore, replace, or presé¢ate’she s
natural resources). The Court agrees with Defendhatshese authorities are irrelevant
to the Seventh Amendment inquiry.

Defendants similarly devote substantial attention in briefing to state authorities,
which Defendants contend show that the New Jersey state courts and, indeed, NJDEP
itself, have historically viewed primary restoration damages as an equrtditationary
remedy.SeeECF 100-1, p. &5 (discussing prior bench trials in Spill Act primary
restoration damags cases before the New Jersey statets, including cases in which
NJDEP filed for relief in Chancery Court, as well as NJDEP ONRR pstatgments
characterizing primary restoration damages as restitutionary reliefin,Agagoverning
law clearly establishes that the characterization of a remedy as legal abkegunt
federal court is a pure question of federal law, to which state autisaaite irrelevant, the
Court will not rely upon the state authorities identified by Defendant in readhing i
decision on Plaintiff's entittements under the Seventh AmendiBenter, 372 U.S. at
222 (“the characterization of . . . stateeated claim aggal or equitable for purposes of
whether a right to jury trial is indicated must be made by recourse to féaieral

12



traditionally been applied, since they seek no more than compensation for lossgesulti
from the defendant's breach of legal dutgreatW. Life & Annuity Ins. Co. v. Knudson
534 U.S. 204, 210 (2002yuotingBowen v. Massachuset&7 U.S. 879, 918-919
(1988) (SCALIA, J., dissenting)).

The Supreme Court however, has not helduay award of monetary relief
mustnecessarilybe ‘legd’ relief.” Chauffeurs494 U.S. at 570¢emphasisn original).
Instead, the Supreme Court has identified “exceptions to the general rule” in which
courts may “characterize damages as equitable.” First, money damagegstatdesq
“where theyare restitutionary, such as in ‘action[s] for disgorgement of improper
profits,” Chauffeurs494 US at 570 (quotinfull, 481 U.S. at 424)5ee also idat 570-
71(relief is restitutionary where plaintiff seeks “money wrongfully hejdhe
[defendant], not money that plaintiff “would have received” if not for defendant’s
improper conduct”). “Second, a monetary award ‘incidental to ertimined with
injunctive relief may be equitableld. at 571 (quotingull, 481 U.S. at 424). In the
present cross motionBefendantsoncede that Plaintiffs’ claims for primary restoration
damages seekraonetary award, but argue, in the alternative, that both exceptions apply
to vitiate Plaintiffs’ right to trial by jury.

1. Primary Restoration as Restitution

Looking to the firstChauffeursexception, the Court considewhether, as a
matter of federal law, Plaintiffs’ Spill Act claim seeking a monetary awardimigpy
restoration damages a claim for equitable relief for which no right to trial by jury
attaches under the Seventh Amendment. As noted above, the Court’s inquiry is governed

by federal lawThere are noederal precedents discussing the right to a tyiglity in

13



the Spill Act context, and so the Court must look to analogous circumstances aradl gener
federal lawmto resolve the present motionsisl wellestablished, and the parties agree

that, in interpreting the Spill Act, Courts may look to precedents formed in the tohtex
the Comprehensive Environmental Response, Compensation, and Liability Act
(“CERCLA"), theSpill Act's federalanalog.SeeMorton Int'l, Inc. v. A.E. Staley Mfg.
Co.,343 F.3d 669, 685 (3d Cir. 2003) (“Because the Spill Act is the ‘New Jersey analog
to CERCLA,’ the standards for liability are the sameN')J. Tpk. Auth. v. PPG Indus.,

Inc., 197 F.3d 96, 105 (3d Cir. 1999) (“The Spill Act is the New Jersey environimenta
protection act that resembles CERCLA in its purpose, although it sets fortmatdis

strict liability scheme.”)GATX Terminals Corp. v. New Jersey Dep't of Envtl. P86t.,

N.J. 46, 53-54, 429 A.2d 355, 359 (1981) (“In such a situation, a court may look to the
analogous federal statute and regulations thereunder for guidance.”).

CERCLA provides that the Government may bring suit against the dischargers of
pollutants forjnter alia, the costassociated with the clearp and mitigation of the
dischargeand for damages to natural resources resulting from the disckargeuPont
de Nemours & Co. v. United Stat&98 F.3d 126, 129 (3d Cir. 200Bpecifically,

CERCLA Section 107(a)(4)(A)-(D) provides that responsible parties under tHshait
be liable for”:

(A) all costs of removal or remedial action incurred by the United States

Government or a State or an Indian tribe not inconsistent with the national

contingency plan;

(B) any other necessary costs of response incurred by any other pensistent

with the national contingency plan;

(C) damages for injury to, destruction of, or loss of natural resources, including

the reasonable costs of assessing such injury, destruction, or loss resulting from

such a release; and

(D) the costs of anlgealth assessment or health effects study carried out under
section 9604(i) of this title.

14



42 U.S.C. § 9607(a)(4)(A)P). The federal courts differentiabetweenclaims under §
9607(a)(4)(A)and (B), referred to as actions for cleanufresponse costsand claims
under 8§ 9607(a)(4)(C), referred to as claims for natural resource darfSagésnt'l Ins.
Companies v. Ne. Pharm. & Chem. (842 F.2d 977, 986 (8th Cir. 1988).

In Hatco, the Third Circuit held that actions to recover response costs under
CERCLA 8§ 9607seek equitableestitutionaryrelief and therefore do not trigger the
plaintiff's right to trial by jury under the Seventh Amendm@ecifically, inHatco,

“the buyer of a chemical plant . . . sued the seller under state law and the Conipeehens

Environmental Response, Compensation, and Liability Act of 1980 (“CERCLA"), 42

11 One court succinctly defined the difference as follows:
Rehabilitation or restoration of natural resources and the reasonable castxinc
in assessing the restoration seem to fall squarely within the response costs
category of 107(a)(4)(A) [42 U.S.C. sec. 9607(a)(4)(A) ], whereas claims for the
value of the resources that are forever lost, (calculated by taking the vahee of t
resaurces as they were before the pollution and subtracting the value of the
resources after restoration is complete); the lost use of such resourcemevyer ti
and the costs of assessing how much is lost forever or how much lost use over
time there has been, fall under “natural resource damages”. 107(a)(4)(C) [42
U.S.C. sec. 9607(a)(4)(C) ].

In re Acushnet River & New Bedford Harbor Proceedings re Alleged PCB Po)luti@n

F. Supp. 994, 999 (D. Mass. 1989). The parties, however, dispute whetheu#met

Court erred in excluding restoration costs from recoverable damages unaetisubs

9607(a)(4)(C), on the basis of 42 U.S.C § 9607(f)(1), which ambiguously suggests there

may be some overlap between the categories of recc®eef2 U.S.C 8§ 9607(f)(1)

(“Sums recovered by a State as trustee under this subsection shall be availad®e fo

only to restore, replace, or acquire the equivalent of such natural resoutbesState.

The measure of damages in any action under subparagraph (C) of subsecfitnqa) o

sectionshall not be limited by the sums which can be used to restore or replace such

resources There shall be no double recovery under this chapter for natural resource

damages, including the costs of damage assessment or restoration, rebapdita

acquisition for the same release and natural resource.” (emphasis dadued) not

resolve this question of the relief availableder CERCLAn the motions before it,

however, because, as explained beloimd that CERCLA is not sufficiently alogous

to the Spill Act in its treatment of future response costs to be instructive Dahiss

interpretation of the Spill Act’'s damages provisions.
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U.S.C. 88 9601-9675, for costs incurred in abating contamination at theHsiteg’ 59
F.3dat403. The district court denied the plaintiff’'s request for a jury trial “conctudin
that costrecovery actions . . . under CERCLA, 42 U.S.C. 8§ 9607(a)(4) . . . are equitable
in nature.”Hatco, 59 F.3dat411 (citingHatco v. W.R. Grace & Ce-Conn.,859 F.
Supp. 769, 774 (D.N.J.1994)). The district court reasoneddbsttrecovery suits are
actions for restitutioyi which, as an equitable remedy, & triable to a juryld. On
appeal, the Third Circuit affirmed, concluding that “a jury tisahot available in a claim
brought under section 96074d. at412. The Circuit Court first observed that
“[r]estitution is based on substantive liability having its origins in unjust enrichment or
the restoration to a party in kind of his lost property or its proce&tisThe Third
Circuit then explained that was persuaded by two authorities. First, the court looked to
the decision of the Eighth Circuit Winited States v. Northeastern Pharmaceut&al
Chem. Co(*NEPACCOQ”), 810 F.2d 726 (8th Cir. 19871 a subsequent, related
opinion,Cont'l Ins. Companiesyhich further developeNEPACCOQO, the Eighth Circuit
explained the significance tfe “distinction between recovery of cleanup costs and
recovery of damages” under CERCLA 9607(a)(A) and {@g Eighh Circuit first noted
that“[ulnder CERCLA cleanup costs are not substantially equivalent to compensatory
damages for injury to or destruction of the environmedaiit’l Ins. Companies342
F.2dat986.The ®murtthen explained that:
The cost of cleaning up a hazardous waste site often exceeds its original malue. O
the other hand, some natural resources are of exceptional value and their
destruction could greatly exceed the cost of cleaning up any hazardous waste
contamination. A sigficant difference between the measurement of liability for

cleanup costs and for damage to natural resources could determine whether the
government sues for cleanup costs or for damages.
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Id. at 986-87The ourt went on to find that actions by governriseseeking “recovery of
cleanup costs under CERCLA 8§ 107(a)(4)(A), 42 U.S.C. § 9607(a)(4)(Are. .
essentially equitable actions for monetary relief in the form of restitution or
reimbursement of costs,” while strongly suggesting that acgeeking ecovery of
“damages for injury to, destruction of, or loss of natural resources, pursudaROLA
8 107(a)(4)(C), 42 U.S.C. § 9607(a)(4)(C)” are actions for legal rédiedt 987 See also
Maryland Cas. Co. v. Armco, In@22 F.2d 1348, 1353 (4th Cir. 1987) (“Damages is a
form of substitutional redress which seeks to replace the loss in value with a sum of
money. Restitution, conversely, is designed to reimburse a party for restorsigttise
qguo. It might very well cost far more to restore a contaminated marsh than it wqag t
damages for its loss.”).
Second, the Third Circuit iHatcocitedthe Restatement of Restitution § 115.
That section provides:
A person who has performed the duty of another by supplying things or services,
although acting without the other's knowledge or consent, is entitled to restitution
from the other if
e (a) he acted unofficiously and with intent to charge therefor, and
e (b) the things or services supplied were immediately necessary to satisfy th
requirements of yiblic decency, health, or safety.
Restatement (First) of Restitution § 115 (1937). The comments further explaifi]treat “
abatement of a serious public nuisance . . . i§a] situation calling for the application
of the rule’” Restatement (First)fdRestitution 8 115 cmt. a. (1937). Citing the foregoing,
the Third Circuit applied the “general rule” that “the right to a jury trial is pradeoye
the Seventh Amendment when the claim is a legal one, but not if it is equitable,” to find

that theHatco plaintiff's claim under § 9607 for restitution, an equitable remedy, was not

entitled to trial by juryHatco 59 F.3dat411-12.
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Defendants contend thidite relief sought in Plaintiffs’ claims for primary
restoratim damages, measured in the adstleanup efforts to restore the State’s
groundwater to its predischarge conditimthe same as that sought in a CERCLA cost
recovery action under 8§ 9607(a)(4)(A), atiterefore Hatcoshould apply to render such
relief equitable and triable to ti@ourt , not the jury. In respond@laintiffs presentwo
arguments whydatco should not govern this Court’s Seventh Amendment analysis. First,
Plaintiffs arguehatHatcois distinguishable because the Third Circuit’s ruling dealt only
with the Government’s attempt to recqogstcosts already incurred in cleaning up the
dischargdor which the defendants were alleged to be ligBlaintiffs admit that a
portion of the pmary restoration damagésey seeklereconsist ofcosts already
incurred ECF No. 99-1, p. 19 n. 6, but contehdt the vast majority of the monetary
award they seekomprisesstimateduture costswhich, Plaintiffs claim,are not
restitutionary Second Plaintiff argue thatlatco has been overruled by implication by
the Supreme Court’s holding Knudson under which Plaintiffeontend theidemand
for primary restoration damagesnisw classified as legal relief, triggering jury trial
rights under the Seventh Amendment.

Although the parties both embrace anaathothing approach to the application
of HatcoandKnudsonto the Plaintiffs’ claims for primargestoration damagesder the
Spill Act, the Court finds that the law enunciated thergiplias differently to Plaintiffs’
primary restoration claismfor past anéor estimated future cost§urning first to the
guestion of the applicability d¢atco a CERCLA § 9607(a)(4)(A) case, to the Spill Act
context, the Court finds it an imperfect, but still relevant andtgntiffs are correct that

cost recovery actions under CERCLA are limited to the recovery of past castyact
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incurred by the plainffi. 42 U.S.C. 8 9613(g)(2) (providing that an action may be
commenced “for recovery of costs at any tafier such costs have been incurfed
(emphasis addel)U.S. Virgin Islands Dep't of Planning & Nat. Res. v. St. Croix
Renaissance Grp., L.L.L./27 F. App'x 212, 214 (3d Cir. 2013) (“We agree that the
first item cannot serve as the basis for an action under CERCLA because itwas no
incurred before a lawsuit was initiated.The Spill Act, by contrast, has been interpreted
by the New Jersey Courtstto beso limited Exxon Mobi) 393 N.J. Super. at 399-400
(“DEP can require responsible polluters to pay for cleanup and removal Gosts pr
remedial action); Matter of Kimber Petroleum Corpl10 N.J. 69, 74 (1988)DEP has
the discretion, impliciin its broad implied powers, to require responsible polluters to pay
for cleanup or removal costs prior to remedial action.”). Under the Spill Act, therefor
unlike CERCLA the State may seek an award of cleanup and removal costs, before
actually incuring those costs. Accordingliflatco, as a reported decision of the Third
Circuit resolving a question of law on what the parties acknowledge to be the most
closely analogous federal statute, binds this Ganlst as to Plaintiffs’ claims seeking to
recover past primary restoration costs. CERCLA and the Spill Act are sioaply
dissimilar in their treatment of future primary restoration costs for this Courtwoaira
meaningful conclusions concerning futugestsfrom the Third Circuit'sdecision.The
Court therefore finds that, unddatco, Plaintiffs’ claims for primary restoration
damages in the form of past cleanup and removal costs already incomstidute
equitable restitution, for which no trial by jury is guaranteed under the Seventh
Amendment. For this category of damages, the Court must next conbetberHatco

remaingthelaw after the Supreme Court’s decisiorKinudson
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In Knudson the Supreme Court was called upon to determine whethern(8)&)2
of the Employee Retirement Income Security Act of 1974 (“ERISA”), 88 8%, 29
U.S.C. § 1132(a)(3) (1994 ed.), which provides for certain equitable relief, authorized a
restitutionary action to enforce a reimbursement provision of an ERISAKxadson
534 U.S.at206. The Court first held thahot all relief falling under the rubric of
restitution is available in equityld. at212. The justices explained that

In the days of the divided bench, restitution was available in certain cases at law
and in certain others in equity. Thus, “restitution is a legal remedy when ordered
in a case at law and an equitable remedy ... when ordered in an equity case,” and
whethe it is legal or equitable depends on “the basis for [the plaintiff's] claim”

and the nature of the underlying remedies sought.

Id. at212-13. The Supreme Court then provided the historical backgrouvithoft
termedlegal restitution:

In cases in which the plaintiff couttbt assert title or right to possession of

particular property, but in which nevertheless he might be able to show just
grounds for recovering money to pay for some benefit the defendant had received
from him,the plaintiff had a right to restituticat law through an action derived

from the commonaw writ of assumpsit. In such cases, the plaintiff's claim was
considered legal because he sougldbtain a judgment imposing a merely

personal liability upon theedendanto pay a sum of mone$uch claims were

viewed essentially as actions at law for breach of contract (whether the contract
was actual or implied).

Id. at213 (quotations omitted). The Court distinguisti@d legal restitutiorirom

equitable restitution,lserving:

In contrast, a plaintiff could seek restitutimnequity,ordinarily in the form of a
constructive trust or an equitable lien, where money or property identified as
belonging in good conscience to the plaintiff could clearly be traced to particu
funds or property in the defendant's possession. . . . A court of equity could then
order a defendant to transfer title (in the case of the constructive trustyiveta
security interest (in the case of the equitable lien) to a plaintiff who wése i

eyes of equity, the true owner. But where “the property [sought to be recovered]
or its proceeds have been dissipated so that no product remains, [the plaintiff's]
claim is only that of a general creditor,” and the plaintiff “cannot enforce a
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constructive trust of or an equitable lien upon other property of the [defendant].”
Restatement of Restitutiosupra,§ 215, Commerd, at 867.

Id. at213-14. Given this historical foundation, the Court enunciateeWwunderstanding
of the theory of restitutim that“for restitution to lie in equitythe action generally must
seeknot to impose personal liability on the defendant, but to restore to the plaintiff
particular funds or property in the defendant's possesdahrat214. In so doing, the
Supreme Court made clear that its holding provided a new and narrower conception of
equitable restitution than had been discussed in older precedeat214—
15(*Admittedly, our cases have not previously drawn this fine distincetmden
restitution at law and restitution in equity, but neither have they involved an issue to
which the distinction was relevant.”). Applying tmewly refinedunderstanding to the
case before it, the Court concluded:
The basis for petitioners' claimm®t that respondents hold particular funds that,
in good conscience, belong to petitioners, but that petitioners are contractually
entitled tosomefunds for benefits that they conferred. The kind of restitution that
petitioners seek, therefore, is notggble—the imposition of a constructive trust

or equitable lien on particular property—but legal—the imposition of personal
liability for the benefits that they conferred upon respondents.

Id. at214.

Few courts have considered the applicabilitiKofidsonin the environmental
cleanup context. Of those that have, several have observed, in dicknudabnmay
have called into question the continuing viability of the Third Circuit's decisittaino.
SeeAMW Materials Testing, Inc. v. Town of Babyl684 F.3d 436, 452 (2d Cir. 2009)
(observing in dicta that “[i]n light of{nudso#, it is by no means clear that the
restitution provided by 8 9607(a) is equitable [as heldatcd, rather than legal, in
nature,” but declining to decide the Seventh Amendment quedstiaitgd States v.

Sunoco, InG.501 F. Supp. 2d 641, 650 n. 12 (E.D. Pa. 2007) (“the United States's
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assumption that restitution is equitable may also be called into question. The Third
Circuit in Hatcodid seem to presume that all restibatary remedies are equitable. But
the Supreme Court [iKnudsor has since clarified that restitution may be both legal and
equitable.”);California Dep't of Toxic Substances Control v. Jim Dobbas, Na. 2:14-
595, 2014 WL 4627248, at *6 (E.D. Cal. Sept. 16, 2014) (observing that there was no
dispute in the case that “that CERCLA cost recovery actions are equitablermaradu
thus that no jury trial is available,” but noting that, aKeudson “some question has
arisen over the soundness of this assumption.”). Only one court, however, appears to
have found thaknudsonaffirmatively renderedHatcono longer good lawn In re Oil

Spill by the Oil Rig Deepwater Horizon in the Gulf of Mexico, on Apr. 20,,48LB.

Supp. 3d 872, 881 (E.D. La. 2015), the Eastern District of Louisiana apjplietsonto

find that a claim for response costs under the Oil Pollution Act (“OPA”), soegal, |

not equitable reliefld. (“Here, the State does not seek to recapturething that BP
wrongfully possesses. Rather, the action attempts to impose personal lcabihity
defendant for the expenses the State has incurred in responding to the oil spill. The Court
finds that the State's claims for removal and responsesmxtdegal, not equitable,
relief.”). That court, however, sitting in a district outside of the Third Circuit, was not
bound byHatcoin the first instance.

The clear majority of courts, however, have continued to dpalgoafter
Knudsonto find that cost recovery actioft past restoration costs seek equitable relief
for which no right to a jury trial exists under the Seventh AmendrSestnited States
v. Alsol Corp, 2017 U.S. Dist. LEXIS 6281, *5 (“the Court is not convinced that this

arguable uncertainty provided by a case not involving CERCLA is sufficient tatdevi
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from the Third Circuit's clear holding—and, consequently, to reconsider this Cowt's pri
decision. Moreover, cases decided afiezat Westontinue to echo the holding][] of
Hatco.”); United States v. Viking Res., In607 F. Supp. 2d 808, 830 (S.D. Tex. 2009)
(“In light of this “avalanche of authority,” [includingatcg] as the government
characterizes it, the court concludes that the recovery of removal costs under OPA
constitutes an equitable remedy, and therefore, that Viking and Chambers areledt entit
to a jury trial on the basis of this remedyC). id. (“The court, however, acknowledges
that the conventional wisdom as to the nature of the response cost remedy is open to
guestion, particularly in light of the Supreme Court's opinioBreat-West Life &
Annuity Ins. v. Knudsdjy California Dep't of Toxic Substances Control v. Alco Pac.,
Inc., 217 F. Supp. 2d 1028, 1046 (C.D. Cal. 2002) (obsekmglson but applying
Hatcofor the principle that “[s]ubstantial case law supports the conclusion that CERCL
cost recovery actions are equitable in nature andthiaaso jury trial is availabfe; City
of Banning v. DureauNo. 12-00043, 2013 WL 6063344, at *1 (C.D. Cal. Nov. 18, 2013)
(citing Hatco and holding that “[t]here is no right to a jury trial in a private party
CERCLA cost recovery action, for such relief is equitable in nafyiday v. Apache
Corp, 870 F. Supp. 2d 454, 460 (S.D. Tex. 2012) (saMedymann v. Carlson Envtl.,
Inc., 429 F. Supp. 2d 946, 959 (N.D. Ill. 2006) (same).

| find the reasoning of these courts persuasive. Firstly, as a distritisdtng in
the Third CircuitHatcois binding authoty to the extent that it addresses the
circumstances before me. Cost recovery actions under CERCLA are cleanlyoaussd
Spill Act actions to recovagsrimary restoration damages for costs already incurred. To

find such restitution under the Spill Act to be legal rather than equitable in natuict woul
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be inconsistent witHatca If the decision irHatcois to be revisited in light of the
potentialgeneralchange in the boundaries of equitable restitutiescribed irKnudson

— and where&knudsors application to the circumstances at hand is unclear, see
discussion below —it is for the Circuit Court to dede, not this Court to predidEenza's
Auto, Inc. v. Montagnaro's, IndNo. 10-3336, 2011 WL 1098993, at *7 (D.N.J. Mar. 21,
2011) ("When subsequent Supreme Court decisions implicate Third Circuit precedent, a
district court may set aside Third Circuit precedent only if the Supreme Court has
effectively overruled that precedent, or has rendered a decision that isangcess
inconsistent with Third Circuit authority.” (citations omitted)).

Secondly, as several of the other district courts to consider the question have
noted,Knudsonwas nota Seventh Amendment case, nor was it decided in the natural
resources contexinsteadthe Supreme Courésolved whether particular restitutionary
relief was equitable within the meaning of a specific ERISA provisiateed,

Knudsors impact has been largely confined to the ERISA context, or closely analogous
actions concerning breach of fiduciary dudge, e.gCent. States, Se. & Sw. Areas

Health & Welfare Fund v. Bollinger, Inc573 F. App'x 197, 202 (3d Cir. 2014)
(applyingKnudsonin an ERISA matter to find that “regardless of how many different
labels [plaintiff] applies to its claims, fundamentally it is seeking an order dbngpe
appellees to pay it a sum of money that is not segregated from appellees’ atser ass
Such an attempt does not seek equitable reliéejeira v. Farace413 F.3d 330, 340-

41 (2d Cir. 2005) (applyingnudsonto an action for breach of fiduciary duty by a

trustee, observing thakKhudson . . reconfigured the legal landscape of restitution,” and

finding that, undeKnudson restitution is measured by defendant’s unjust gain rather
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than plaintiff's loss, such that actions in which recovery is measured in plaittgs are
now considered actions for legal relief in the form of compensatory damBRgesling
Knudsonto invalidateHatco, when the latter decided a Seventh Amendment question in
the natural resources dent, as here, and the former did not, would thus be incongruous.
Finally, 1 note thaknudsorwas decided sixteen years ago,ay&l no consensus has
emerged of its import for equitable restitution in the natural resources cdnggad, all
courts but one have either continued to apfdyco or simply mused aboltnudsors
potential impact, without applying it.

And so,where primary restoration damages for past costs are concerned, the
Court here is faced with applying the clear holding of the Third Circuiésgatential
decision inHatcoto the closely analogous Spill Act context, or being the first to declare
that the Supreme Court’s ruling in a 2002 ERISA case overHdaéchb by implication
and changed widely accepted and veelitled law in the CERCLA/Spill Actatural
resource contexfhis Court will not find thathe Third Circuit’s ruling has been vitiated
on such a tenuous basis.

As noted above, however, the Third Circuit’'s decisioHatco cannot be read to
govern primary restoration damages under the Spill Act for future costs, notyetd.
The parties have not identified, and the Court is not aware of any authority inuha nat
resource context decided under federal law, in which actions to recover futsraaaest
been found to seek equitable reliedded, Plaintiffs argue th#teir claims forfuture
cost primary reg®ration damages do not se@stitutionaryrelief at all. Everassuming,
however, that actions for an award of damages measured inpuatugy restoration

costsare restitutionary in nature, given the dearth of other available precethen@ourt
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finds that such actions would seek legal restitution as defined by the Supreme Court in
Knudson entitling Plaintiffs to a jury triaWhile Knudsors general applicability is
sufficiently ambiguouso prevent this Court from overturning settled precedent, in the
context of actions for the recovery of future costs, no such consideration is at play.

As the Third Circuit cited favorably inlatco 8 115 of the Restatement of the
Law of Restitution, covering the performance of another’s duty to the public, is
instructive in analyzing natural resource claikdsing its framework, Plaintiffs’ claim
for primary restoration damages may be viewed as an action to obtain a mowerary a
in recompense for aaming the Defendants’ dutiesrstorepublic health and safety in
the form of environmental cleanup costs, thereby conferring an unearned benefit upon
DefendantsRestatement (First) of Restitution § 115 (198#re, asn Knudsonthen,
the basis for the Plaintiffs’ claims for fue damages is not that Defendants hold
particular funds that, in good conscience, belong to Plaintiffs, but rather thatff3|aieti
entitled to some funds for benefits that tltenferred Knudson 534 U.Sat214(“The
kind of restitution that petitioners seek, therefore, is not equitable—the imposition of a
constructive trust or equitable lien on particular property—but legal—the imposition of
personal liability for the benefits that they conferred upon respondents.”). Unlike
Plaintiffs’ claims for primary restoration damages based on past costs, eamstitute
equitable restitution undétatco, the Court therefore finds that Plaintiffs’ claims for
primary restoration damages based on future costs seek legal restitutiomcfothere

is a right to trial by jury under the Seventh Amendment.
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2. Primary Restoration as Injunctive Relief

Turning to the secon@hauffeursexception, Defendants contend thattliey are
already remediating MTBE pollution at the Trial Sites; (ii) Plaintiff's expert mepo
support of its demand for primary restoration damages, includes in that figure the cost of
restoring the Trial Sitesom their current conditionthereby acompassing both the
remaining remediation efforts and the primary restoration necessary heyoediation;
(ii) the Spill Act precludes duplicative recovery; and therefore (iv) Pl&ismtiemand for
primary restoration damages should be construedeb€tturt at least in part, as a request
for injunctive relief, because it would require Defendaowiscontinue remediation
efforts already approved by the SRP and instead pay for the remediatiostanatian
efforts sought by the ONRRSeeECF No. 100-1, p. 31 (“a significant portion of
Plaintiffs’ ‘Primary restoration’ claim is essentially for injunctive rekefi.e., an order
requiring Defendant to perform Mr. Brown’s remedial plan in lieu of the LSRRIn.
Otherwise, this portion of Plaitniffs’ primary restoration claim would violate thié Sp
Act’s prohibition on double recoveily Even accepting Defelants’ claim that
Plaintiffs’ existing demand for primary restoration damages in fact encompasses costs
associated with remediation to ribsedstandards in addition to costs associated with
restoration back to pre-discharge conditions, Defendant has not identified any legal
authority suggesting that an award of monetary relief by this Court wouldhesee
converted into an injunction. Moreover, the Court finds no risk of double recovery, in
thatPlaintiffs do not appear to dispute that the Spill Act affords NJDEP alternative
methods to recover the sam@npary restoration damages; it does not empower NJDEP

to compel Defendant® perform remediation worknd seek damages for the cost of the
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same worklf this is indeed NJDEP’s position, it has not yet been raised to the Court, and
would not appear to be permitted.
B. Compensatory Restoration Damages

Although the Court find¢hat Defendants effectively concede that Plaintiffs are
entitled to a jury trial on their claims for compensatory restoration damaffesng in
opposition only an offer to settle such claims without admission of liability, in teeest
of completeness and clarity, | nevertheless find the lawsediled that such a right
exists.“Compensatory damages ‘are intended to redress the concrete loss that the
plaintiff has suffered by reason of the defendant’s wrongful condiBiahd Mktg. Grp.
LLC v. Intertek Testing Servs., N.A., 801 F.3d 347, 357 (3d Cir. 2015) (quoting
Cooper Indus., Inc. v. Leatherman Tool Grp., 1632 U.S. 424, 432 (2001)n the Spill
Act context,“compensatory restoration” damages plainly fall within the category of
compensatory damages, comprising a monetary award intended to reel@ssctiete
“ecological services and values lost” by the State as a result of respomstlds’ p
wrongful conduct in discharging pollutants into the environniexston Mobi) 393 N.J.
Super at 406. Such an interpretation of claims for compensatory restoration under the
Spill Act asseeking compensatory damages is consistent with the unanimous
interpretation of the Spill Act’s federal analdg.re Acushnet River & New Bedford
Harbor Proceedings re Alleged PCB Pollutjofi2 F. Supp. 994, 1000 (D. Mass. 1989)
(action for compensatory restoration damages sounds basically in tort, presents
fundamentally legal issues, and must be tried to a jury as a matter of Sigite) of N.Y.
v. Lashins Arcade Cp881 F. Supp. 101, 103 (S.D.N.Y.), on reargument, 888 F. Supp.

27 (S.D.N.Y. 1995]same)\Viking Res.607 F. Supp. 2dt832 (“at least one component
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of natural resource damagethe diminution in value of those natural resources pending
restoratior—is legal in nature. It amounts to compensating the plaintiff for injury to its
property, much like damages recovered in nuisance or trespasis-elassidegal causes
of action.”).
C. Plaintiff's Legal Claims Must Be Tried before Plaintiff's Equitable Claims
As a final issue, the law in thisrCuit is firmly established that:
When litigation involves both legal and equitable claims, even if it is the plaintiff
that joins such claims, the right to a jury trial on the legal claim, including all
issues common to both claims, must be preserved by trying the legal claim to a

jury first, or at least simultaneously with the equitable claim, and by accepting th
jury's findings on common facts for all purposes.

AstenJohnson, Inc. v. Columbia Cas.,G62 F.3d 213, 228 (3d Cir. 2009) (citibgtle

v. Household Mfg. Inc494 U.S. 545 (1990)ull, 481 U.Sat412). The Court has
identified numerous categories of legal relief sought in the Fourth Amended Qaimplai
in addition to twocategories of eqgtable relief. The law is unambiguous that the claims
for legal relief must be tried first.

Defendants make numerous arguments concerning the alleged inefficiency
trying Plaintiffs’ legal claims before the equitable primary restoration claims that
Defendants allege constitu@8.4% of the potential damages. Defendants also &ngtie
Plaintiffs’ legal claims are merely ancillary or incidental to the equitable cldihese
argumentshowever, fail to addresbe central issue of Plaint#ffentitlementunderthe
Seventh Amendmetothave these issues tried first to the juggardless of whether the
equitable claims are primary, more important, or would be more efficiengpsid 6
first. As the Supreme Court has explained,

where both legal and equitable issues are presented in a single case, ‘only under

the most imperative circumstances, circumstances which in view of the flexible
procedures of the Federal Rules we cannot nogipate, can the right to a jury
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trial of legal issues be lost through prior determination of equitable claims.” That
holding, of course, applies whether the trial judge chooses to characterize the
legal issues presented as ‘incidental’ to equitable issuest.

Dairy Queen, Inc. v. Woo@69 U.S. 469, 472—-73 (19638uch circumstances are clearly
not present here, where the Court has determined that only Plaintiffs’ claiotbdor
injunctive and primary restoration damages based upon past costsdrennstitute
equitable relieflnstead, contrary to Defendants’ suggestion, given the numerous issues
of factwhich must inherently be shared in common across Plaintiffs’ past and future
primary restoration claims and compensatory restoration claims, texidlinly be more
efficient, in addition to being required under the Seventh Amendment, to try Plaintiffs

legal claims first.
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V. CONCLUSION

Accordingly, the Court finds that Plaintiffs are entitled, under the Seventh
Amendment,a a jury trial on their statutory and common law claims (i) for primary
restoration damages for estimafatlire costs not yet incurred, (ii) for compensatory
restoration damages, and (iii) for all other miscellaneous legal reliefismugonnection
with Plaintiffs’ common law claims, including punitive damages. Plaintiffs are not
entitled to a jury trial on their claims (i) for primary restoration damages toeepast
costs already incurred, and (i) for all other miscellaneous equital®é retluding
injunctive relief. The Court will bifurcate the proceedings in this matter into (1) an initial
jury trial of Plaintiffs’ statutory and common law claims for primary restoratamabes
based on estimates of future costs, compensatory restorationetammad other legal
relief including punitive damages; and (2) a subsequent bench trial on Plairgiffs’ S
Act primary restoration damages claim for past costs incurred and othebegreteef,

including any injunctive reliefAn appropriate Order to follow.

Date: May 22, 2018 /sl Freda L. Wolfson
FREDA L. WOLFSON, U.S.D.J.
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