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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BROADCAST MUSIC INC., et al., : CIVIL ACTION NO. 15-6806 (MLC) (DEA)
. MEMORANDUM OPINION
Plaintiffs,
V.

HEMINGWAY'’S CAFE, INC., d/b/a
HEMINGWAY'’s CAFE, et al.,

Defendants.

COOPER, District Judge

Plaintiffs Broadcast Music, tn, a “performing rights socitthat licenses the rights
to publicly perform copyrighted music on behafithe copyright owrms, and nine copyright
owners have filed suit agairi3efendants Hemingway's Caléc., Marilyn Craparotta, and
Vincent Craparotta, llialleging ten acts of copyright infigement for publicly performing
copyrighted music without a license. (Dkt. 1 at 2-6.)

Plaintiffs filed this motion for summaryglgment seeking judgmien their favor on
their copyright claims, statutory damagiesn Defendants jointly and severally, and
attorney’s fees and costs. kiD18.) We have consideratl the filings, and resolve the

matter without oral argumengee L.Civ.R. 78.1(b).

! The Court will cite to the daments filed on the Electronic €aFiling Systenf'ECF”) by the
designation of “dkt.” Pinads reference ECF pagination.
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For the following reasonge will grant Plaintiffs’ mdion for summary judgment,
enter judgment in thefavor, and award statutory damages erasonable attorney’s fees and
costs.

BACKGROUND

Plaintiff Broadcast Music, Inc. (BMI) is a oforming rights socigt that licenses, on
behalf of the copyright owmng, the right to publicly perfan approximatly 10.5 million
copyrighted musical compositionfDkt. 18-16 at 1-2.) BMbbtains these rights from the
copyright owners, which may be either the corepos the music publigihg company. (1d.)
BMI enters into “blankt license agreements” with vargovenues, such as restaurants,
nightclubs, and concert halls, ag@nts them the right to seagerformances of any of the
musical compositions._(Id.)

The other plaintiffs, StonBiamond Music Corp., Songs bhiversal, Irc., Chrysalis
Standards, Inc., Dandelion Kia Co., EMI Blackwood Musidnc., Song A Tron Music,
Sony/ATV Songs LLC, Sony/ATV Latin MusiPublishing, and Universal Music-Z Tunes
LLC, are the copyright owners tife specific musical compositioasissue in this litigation.
(Dkt. 1 at 2-3; dkt18-16 at 1-3.)

Defendant Hemingway’s Cafthc. (Hemingway's Cafér Hemingway's) is a New
Jersey corporation with a princlgdace of business in Seaside Hefy (Dkt. 18-2 at 2; dkt.
19-1 at 1.) Hemingway'’s advertised as a0R0;square-foot entertairamt paradise” that is
the “premiere nightlife venue atgldersey Shore with live entrtment, some of the greatest
local DJs and bands, and the largest dance flaloe dersey Shore.” (Dkt. 18-2 at 3; dkt. 19-

latl)



Defendant Marilyn Craparotta the President of HemingwayCafé, Inc. and she has
a direct financial interest in tleorporation. (Dkt. 18-2 at 4kt. 19-1 at 9 In 2014, as
President, Ms. Craparotta hihe ability to direcaind control the activities of Hemingway's
and to supervise employees. (Dkt28t 4; dkt19-1 at 2.)

Defendant Vincent Craparottidl has been the managertdémingway’s Café since
June 2010. (Dkt. 18-2 at 5; dkB-1 at 2; dkt19-12 at 1; dkt. 22t 2.) As manager, his
responsibilities included “taking care of ik day to day operahs” of Hemingway’s,
including “schedulingpverseeing orderingpooking entertainment, parties, arranging
advertising, and overseeing ogwns whenever Hemingway’s svapen.” (Dkt. 18-2 at 5;
dkt. 19-1 at 2.)In 2013, Mr. Craprotta was also an ownerldémingway'’s, had a financial
interest in the corporatioand had the ght to direct and control the activities of
Hemingway’s and supervise employees. (DBt2 at 5; dkt19-1 at 2.)

As part of Hemingway'’s operation, Def#ants allow musicalompositions to be
publicly performed at the venue. (Dkt. 18-2atlkt. 19-1 at 1.Hemingway’s advertises
live music performanaeon its website and other social naggiages. (Dkt. 18-2 at 2; dkt. 19-
latl)

From June 2010 until May 201Befendants did ndnave a license from BMI for the
public performance of BMI-licensed musical compossi. (Dkt. 18-2 at &jkt. 19-1 at 2.)
During this period, BMI began sending letter®&fendants advising#im that a license was
required to publiy perform musical congsitions licensed by BMANd offering a license

agreement. (Dkt. 18-2 at 3; diB-1 at 1.) BMI ten sent letters instructing Defendants to



cease and desist from any public performan€E&MI-licensed music at Hemingway's.
(Dkt. 18-2 at 3, 9; dkiL8-9; dkt. 19-1 at 1, )

The following ten BMI-licensed musicabmpositions were plibly performed at
Hemingway’s: “Technologic” oduly 14, 2013; “Suavementeh May 10, 2014; “Show Me
Love” on May 11, 2014; and “AihToo Proud To Beg,” “I Ca't Help Myself,” “It's Not
Unusual,” “Just My Imagination (Running Ay with Me),” “PutYour Head on My
Shoulder,” “Some Kinaf Wonderful, ” and “Then YoCan Tell Me Goodbye” on October
2,2014. (Dkt. 18-2 at 6+-8lkt. 18-16 at 2; dkil8-17; dkt. 18-18; dkil8-19; dkt. 18-20; dkt.
18-21; dkt. 18-22; dkt. 18-28kt. 18-24; dkt. 1&5; dkt. 18-26; dktl9-1 at 2—-3.) Mr.
Craparotta booked the individuals who perfed the music at Hemgway’s on July 14,
2013, May 10, 2014, May 12014, and October 2, 2Qlahd he was present at
Hemingway’s on each of theslates. (Dkt. 18-2 &t dkt. 19-1 at 2.)

On September 11, 2015, Pldistiiled suit against Defendemnalleging ten counts of
copyright infringement and seak the imposition of statutory damages. (DkE 1.)
Defendants did not & into a licensing agement with BMI until Joe 2016; tk agreement
was made retroactive to May 1, 201®kt. 18-2 at 49; dkt. 19-1 at 2-3; dkiL9-12 at 4; dkt.

22 at 3.)

2 The parties dispute whether Defenidareceived all letterthat BMI sent. BMasserts that it sent
forty-seven letters to Dendants. (Dkt. 18-2 &) Defendants Hemingway&nd Vincent Craparotta,
Il (but not Defendant Marilyn Cragpotta) acknowledge that they received letiens BMI, but do
not admit to the numbexDkt. 19-1 at 1.)

3 Defendants filed an Answer (di), and then moved to file an Amded Answer (dkt. 20) to raise
two new affirmative defense3hat motion was denied (dkt. 2@nd there are no affirmative
defenses in the case for us to consider.



DISCUSSION
l. Summary Judgment
A. Legal Standard
Summary judgment is proper “if the movahbws that there is rgenuine dispute as
to any material fact and the maias entitled to judgme as a matter ofva” Fed. R. Civ.
P. 56(a). The non-movant muisen present édence that raises genuine dispute of

material fact._See Andersonliberty Lobby, Inc.477 U.S. 242, 250 (1986 Material facts

are those “that could affectdloutcome” of the peeeding, and “a dispaitabout a material
fact is genuine if the evidence is sufficienpgrmit a reasonable jury to return a verdict for

the non-moving party.” Lanmb v. New Jerse\§37 F.3d 177, 181 (3d Cir. 2011) (internal

citation and quotatioomitted). This evidence may inclutigting to particular parts of
materials in the record” or a “showing that thaterials cited do not establish the absence or
presence of a genuine dispuiethat an adverse paginnot produce admissible evidence
to support the fact.” e R. Civ. P. 56(c).

B. Analysis

Our analysis proceedsthree parts. First, we assevhether Plaintiff's copyrighted
music was infringed. é¢ond, we discuss who can be Heldle for the infringement. Third,
we consider statutory damages. Based erwdence presented, we conclude that ten
musical compositions copyrightegt Plaintiffs were infringedhat Defendants Hemingway's
Cafeé, Inc., Marilyn Craparottand Vincent Craparotta, Ill areitly and severally liable for

those infringements, and that statutorgndges should be awarded to Plaintiffs.



1. Infringement

To establish copyright infigement under théopyright Act, a plaintiff must
demonstrate: “(1) ownership of a valid copyright; and (2) unauthorized copying of original

elements of the plaintiffiwork.” Dun & Bradstreet Stware Servs., Inc. v. Grace

Consulting, Inc., 307 Bd 197, 206 (3d Cir. 2002). “Copyingfers to the act of infringing

any of the exclusive rights thatcrue to the ownerf a valid copyright, as set forth at 17
U.S.C. 8 106, includinthe rights to distribute and regluce copyrighted material.” Kay

Berry, Inc. v. Taylor Giftsinc., 421 F.3d 199, 207 (3drC2005) (internal quotations

omitted).

With respect to infringeméemf a copyright based on auathorized public performance
of a musical composition, a pléaihmust demonstrate: “(1) onigality and authorship of the
composition; (2) compliare with the formalities ahe Copyright Act; (Bproprietary rights
in the work involved(4) public performance of the comjia® involved fa profit; and (5)

lack of authorization for public performanceBroad. Music, Inc. v. 84-88 Broadway, Inc.,

942 F. Supp. 225, 229 (B.J. 1996); accord BroaMlusic, Inc. v. Pran&lospitality, Inc., 158

F. Supp. 3d 184, 1986.D.N.Y. 2016). “Innoent intent is generally not a defense to

copyright infringement.”_William#lectronics v. Artic Int'lInc., 685 F.2d 870, 878 (3rd Cir.

1982).
Defendants do not challengetéxistence of any of then violations. The facts
establishing the violations are motispute. We find that Plaintiffs have demonstrated that

they are entitled to summarydgment on their copyright cfas against Defendants.



For each of the ten raical compositions, Platiffs have established the names of the
authors and publishers of tbemposition, the date of the copyright registration, the
registration number, as well as the ownership of each compogibxt. 1 at 7-10; dkt. 18-
16 at 2; dkt. 18-17 (“Ain’t To Proud To Beg”); dkt18-18 (“I Can’t Help Myself”); dkt. 18-
19 (“It's Not Unusual”); dkt. 18-20 (“Just Mynagination (Running Aay with Me)"); dkt.
18-21 (“Put Your Head on M8houlder”); dkt. 18-22 (“Showle Love”); dkt. 18-23 (“Some
Kind of Wonderful”); dkt. 18-24 (“Suavemerijedkt. 18-25 (“Teclmologic”); dkt. 18-26
(“Then You Can Tell Me Goodlay).). Therefore, we find #t the Plaintiffs have
demonstrated the first three elements of dirdahgement—theriginality andauthorship of
each of the ten musical coogtions, complianceith the CopyrighAct, and BMI's

ownership of each of the tenpymights. _See PrarHospitality, 158 FSupp. 3d at 192

(affidavit and documentation ffigient to establish first tiee elements of copyright
infringement claim).

Defendants do not dispute that theseteisical compositionsere each publicly
performed once at Hemingway’s Café on Jily 2013 (one pasfmance), May 10, 2014
(one performance), May 11, 2014 (one performance), arab&c, 2014 (seven total
performances). (Dkt. 18-2 &t7; 18-10 at 3— 5; dkt. 18X July 2013); dkt. 18-12 (May
2014); dkt. 18-13 (Oct. 2014); dH9-1 at 2—-3.) Ldly, Defendants admihat they were not
licensed to publicly perform arf these ten musical compositiams these days(Dkt. 18-2
at 8; dkt. 19-1 at 2.)

There is no genuine issue of mateiaat that Defendantsommitted ten acts of

copyright infringement, iviolation of the Copyright Acty publicly perfeming ten musical



compositions owned by Plaintifigithout authorization. Thefore, we will enter summary
judgment in favor of Plaintiffs otlheir copyright infringement claims.
2. Liability
Anyone who violates the rights a copyright owner pursogto the Copyright Act is
an infringer of tle copyright. 17 U.S.& 501(a). An individual may be held liable, under
secondary liability theoriegven if that person is not the person ywadormed the protected
musical composition. Seconddigbility, including contributoryand vicarious infringement,

“does not exist in the abnce of direct infringement by arthparty.” Leonard v. Stemtech

Int’l, Inc., 834 F.3d 376386 (3d Cir. 2016). “While thenes between direct infringement,
contributory infringement andcarious liability are not early drawn, in general,

contributory liability is based oifne defendant’s failure to stap own actions which facilitate
third-party infringement, while garious liability is based on thiefendant’s failure to cause a
third party to stop itdirectly infringing activities.”_Idat 386 n.8 (interal quotations

omitted). A plaintiff does not nedd sue the third party to file suit against a defendant under

theories of secondary liabilityArista Records, Inc. v. Flea Wa, Inc., 356 FSupp. 2d 411,

416 (D.N.J. 2005)
Vicariousinfringementoccus when a person or entltprofit[s] from direct

infringement while declining texercise a right to stop onlit it.” MGM Studios Inc. v.

Grokster, Ltd., 545 &. 913, 930 (2005). Ta@emonstrate vicariousfimgement, a plaintiff

must establish that the defendant had “(1)itite and ability to spervise or control the

infringing activity; ard (2) a direct financial kerest in such activities.L.eonard, 834 F.3d at

388. A plaintiff neeadnly demonstrate these two elemearid does noteaed to prove a



defendant’s knowledge of the infringing activi#rista Records, Ina:. Flea World, Inc.

(Arista Records II), No03-2670, 2006 WI842883, at *9 (D.N.Mar. 31, 2006).

“One infringes contributorily by intelanally inducing or encouraging direct
infringement.” _Grokster, 545 B. at 930. For contributomgfringement, a plaintiff must
demonstrate that the defendamék that the third party was éatly infringing” and that the

defendant “materially contributed or induced the infringementLeonard, 834 F.3d at 387.

Actual knowledge is not requiredonstructive knowledge offingement is sufficient to

meet this burden. Arista Bards Il, 2006 WL 842883t *14; see also A&MRecords, Inc. v.

Napster, Inc., 239 F.3tD04, 1020 (9th Cir. 2001¢ontributory negligencenly requires that
the secondary infringer “know or have reasokirtow of direct ifringement” (quotation

omitted)). “Willful blindness iknowledge” of infringemen In re Aimste Copyright Litig.,

334 F.3d 643, 65(th Cir. 2003).
Individual infringers can be kepersonally liablejointly and severall, with corporate

infringers for each act of copyrigimfringement._Colmbia Pictures Indus. Redd Horne,

Inc., 749 F.2d 154, 160 (3d Cir984); Premium Sports, Inc. Rereira, No14-6240, 2015

WL 5770517, at *4 (D.N.JSept. 30, 2015).
We find no genuine issue ofaterial fact that DefendantHemingway’s Café, Marilyn
Craparotta, and Vincent Cranptta, 11l are each liable faopyright violations.

Hemingway's Café, Inc.

Defendant Hemingway’s Café,dnis vicariously liable for all ten acts of copyright

infringement that occued on premises. See Leona&84 F.3d at 388; Asta Records |l,

2006 WL 842883, at *9. Defelants do not contest thislemingway’s has acknowledged



that on July 14, 2013/ay 10, 2014, May 12014, and October 2, 20lithad the right and

ability to supervise and controlglpublic performances on the pises. (Dkt. 18-2 at 4; dkt.
19-1 at 2.) Hemingway’s hadd&ect financial interest in #se performances. (Dkt. 18-2 at
4; dkt. 19-1 at 2.)

Marilyn Craparotta

Plaintiffs seek to Hd Defendant Marilyn Craparottacariously liable for nine of the
ten acts of copyright infringeent —those on May 10, 201May 11, 2014, ath October 2,
2014. (Dkt. 18-1 at 17.Plaintiffs do not seek liabilitpgainst Ms. Craparotta for the
infringement on July 142013, because she disputes shatwas President of Hemingway's
Café on that date. (Dkt. 18-11t n.2.) In respae, Ms. Craparotta first admits that she had
the right and ability to dire@nd control the activities of Hengway'’s on the three days in
guestion, and that she had a direct financiatesten Hemingway's. (Dkt. 19 at9.) She
adds that “Admittedly, the adissions constitute liability undéne case law.” (I1d.) She
argues, however, that liabilishould not be imped because had diwen contacted in
December 2013, then the nine acts of infringement on the@sedhys in 2014 would not
have occurred._(Id. at 9-1(Plaintiffs note that BMI niiffied Ms. Craparotta by sending
letters to Hemingway’s Café, wigeshe was owner and presidefidkt. 21 at 7.) Plaintiffs
also point out that knowledgenst required to mve vicarious liability. (Id. at 7-8.)

We find that the undisputed evidence denraiess that DefendaMarilyn Craparotta
was vicariously liable for nine acts of copyrignfringement at Hemgway’s Café on May
10, 2014, May 11, 2014nd October 2, 2014. On thatses, Ms. Craparotta was the

President of Hemingway's Café, Irand she had a direct finandiatierest in the corporation.

10



(Dkt. 18-2 at 4; dkt. 19-4t 2.) In that cagity, she had the ability thirect and control the
activities of Hemingway’s and to supervise emplesg: (Dkt. 18-2 at 4tkt. 19-1at 2.)
Plaintiffs do not need to demdrate that she had knowledgettoé infringing activities at the

time of infringement._Segrista Records I, 2006 WL 84288at *9. Therefore, we

conclude that Plaintiffs have demonstrated efendant Marilyn Crapotta is vicariously
liable for nine acts of copyright infringement.

Vincent Craparotta, lll

Plaintiffs ask us to holBbefendant Vincent Giparotta, Ill vicariody liable for the
one act of copyright infringemean July 14, 2013and contributorily liale for all ten acts of
copyright infringement. (Dkt. 1& at 18 & n.3.) Mr. Craparotta acknowledges that “[his]
conduct falls within the legal @eition for contribitory negligence,” bute argues that he
was inexperienced as a manager and also #atif’ should have filed suit at an earlier
time. (Dkt. 19 at 11-12.)

Defendants do not contest that Mr. Crafiaris vicariously liable for one act of
copyright infringement oduly 14, 2013. He Issadmitted that, on that date, he was owner of
Hemingway’s Café and a direct financial interast, and that he hatthe right and ability to
direct and control Hemingwa activities and to dire@nd supervise Hemingway’s
employees. (Dkt. 18-2 at 5; d&©O-1 at 2.) Thus, we find rgenuine issue of material fact
that Defendant Vincent Crapda Il is vicariously liable fothe copyright infringement on

July 14, 2013._See beard, 834 F.3d at 388; ArigRecords Il, 2008VL 842883, at *9.

On July 14, 2013, May 12014, May 11, 2014, and Octol# 2014, Mr. Craparotta

was manager of Hemingway's. (Dkt. 18-2 atli&;, 19-1 at 2 On each of these days, he

11



was present at Hemingway'’s, and he boakadior hired the individuals who publicly
performed the music at Hemingway’s on those déip&t. 18-2 at 5; dk 19-1 at 2.) The
record demonstrates that hen& that the third party was datly infringing” and that he
“materially contributed to dnduced the infringement.” Séeonard, 834 F.3d at 387.
Contrary to Defendants’ arguments, Mr. Crafiars inexperience asanager is not germane
to our analysis because hisuattknowledge of the infringingctivities is not required for a

finding of contributory infingement._See A&M Recordscln239 F.3d at 1020; Arista

Records I, 2006 WL 842883t *14. Therefore, we find th&tefendant Vincent Craparotta,
[l is contributorily liable for alten acts of copyght infringement.

3. Statutory Damages

Plaintiffs ask us to imposstatutory damages from Daf#ants’ infringing activities,
rather than actual damages.k{[18-1 at 22.) Specificallyhey seek $1000 per act of
infringement, totaling $110,000, veh they contend is lessah twice the amount BMI would
have received hddefendants entered intdieense agreement. (DKit8-1 at 22—27dkt. 18-

2 at 10.) They cite $56,595 as the cost fdeDaants to have secdra license agreement.
(Dkt. 18-10 at 6.) Defendants dispiihat amount. (K. 19-1 at 33
Instead of pursuing actual damages, a cghyowner may seek an award of statutory

damages per infringemeiim a sum of not less than $750rapre than $3000 as the court

4 Defendants moved to amend thmswer to raise the affirmatvdefenses dhe doctrine of
avoidable consequencemiahe failure to mitigate damage®kt. 20.) Their motion to amend was
denied. (Dkt. 29.) We therefode not consider these affirmatiglefenses. Nonettess, we note
that it is unclear whethéinese defenses would even be applécabainst a claim seeking statutory
damages under the Comnt Act. See Purzel Video GmbHSt. Pierre, 10 FSupp. 3d 1158, 1169
(D. Colo. 2013) (“A opyright plaintiff's exclusie pursuit of statutory dames invalidates a failure-
to-mitigate defense.”).

12



considers just.” 17 U.S.C.53®4(c)(1). Atthe request ofdltopyright owner, the court may
find that the infringer actedillfully and increase the damagkes an infringenent up to
$150,000. 17 U.S.@504(c)(2). We have discretionitopose damages in an amount

between the statutory minimum and maximuee Broad. Music, Inc. v. Crocodile Rock

Corp., 634 F. App’x 884, 88@d Cir. 2015) (citing F.W. Wouwlorth Co. v.Contemporary

Arts, Inc., 344 U.S. 228, 232952));_see also Broadcast Mugi®eGallo, Inc., 872 F. Supp.

167, 169 (D.N.J. 1995) (*“[T]he atute was designed to death infringersranging from
relatively small nightclubs, su@s the one presented here, tgdascale pirates, broadcasting
across the country on electronic media. \Wilitle allowance for thlevel of culpability
involved, the penalty mube proportionate to the exteof the infringement.”).

“Statutory damages serveetbual purposes of compensation and deterrence: they
compensate the plairtior the infringemenof its copyrights; ad they deter future

infringements by punishinpe defendant for its actions.” &d. Music, Inc. v. Spring Mt.

Area Bavarian Resort, LTD, 5%5 Supp. 2d 537,48l (E.D. Pa. May 21, 2008) (quotation

omitted). An infringer lsould not reap a benefrom its violation of the law. Id. Thus, we
have explaing that “[s]tatutory damages shouldccerd the unpaid license fees so that
defendant will be put on tioe that it costs legs obey the apyright laws tlan to violate

them.” Microsoft Corp. v. Gazales, No. 06-43310R7 WL 2066363, at *¢D.N.J. July 13,

2007).
When assessing the appiafe amount of statutory damages, we consider four

factors:

13



(1) expenses saved and profitsaped by thanfringer; (2)
revenues lost by the plaintif(3) the strong publignterest in
insuring the integrityof the copyright laws; and (4) whether the
infringement was willful andknowing or innocent and
accidental.

Id. at *5 (citing_Broadcast Music, Inc. @olden Horse Inn Corp/09 F. Supp. 580, 581

(E.D. Pa. 1989)). “Because seVafthe factors are difficulib monetize, the defendant’s
intent and behavior are thedéoost consideration.”_IdThus, we may consider the
willfulness of the Defendantsonduct, even thoudPlaintiffs have not sought enhanced

damages under the willful provisi. Prana Hospitality, 158 Bupp. 3d at 197 (“Where, as

here, the plaintiff does not seakvillfulness enhancesnt, it is still appropate for the Court
to consider evidence @fillfulness in determining wheia the range between $750.00 and
$30,000.00 damages shoulddat.” (quotation omitted)).

We have previously notetat courts throughout the ifth Circuit canmonly award
statutory damages to a plaintiff in amousgswveen two to five times the amount that a

defendant would have paid iedinsing fees. Broad. Musicgclrv. Publick House Partners,

LLC, No. 13-03326, 2018VL 3396804, at *3 (D.N.J. Ma26, 2015) (collecting cases);

accord Broad. Music, Inc. v. Amici lll, i, No. 14-5002, 2014 W¥271915, at *1 n.1

(D.N.J. Dec. 16, 2014) (citingases imposing damages twdite times greater than
licensing fees to show “rough baseliméwhat courts nationwide have done).

The first item we must resolve is the amooiBMI’s lost fees—hat is, the amount in
fees Defendants would have paid BMI for aiising agreement had they not engaged in the
infringing conduct. BN1“estimated” the fees at “approximbt&56,595.00.” (Dkt. 18-10 at

6.) Defendants note that the retsupports a different amour{Dkt. 19-1 at 3.) On October

14



24, 2014, BMI sent legts to Marilyn Craparrota and Vincent Craparrotta, Ill indicating that
the total annual licensing fetrgt they owedor the five years betwaelune 12010 and May
31, 2015 was $47,520.0QDkt. 18-4 at 65—681kt. 18-14 at 51-58 The letters also

included a one-time fee 81.,020.55 for “Music Researchersi®” (Dkt. 18-4at 65-68; dkt.
18-14 at 51-53.) Defendartts not dispute the castor annual licensinfges set forth in the
letters. (Dkt. 19-1 at 3)

Plaintiffs seek statutory damages basedhe entire time that Defendants operated
without a licensing fee agreemeiitlaintiffs, however, makeo argument a® why they
should receive statty damages for periods of time whemasserted violation occurred. All
ten statutory violations (on yul4, 2013, May 10, 2014, Mai., 2014, and October 2, 2014)
were within a timeframe that would have beewered by just two annual licensing periods
(June 1, 2013 to May 31, 2014dajune 1, 2014 to May 31, 2015not across the nearly six
years of annual licensing periadisne 1, 2010 thumh April 2016. Wehave not found any
copyright violations by Defendants, nor havaifiiffs claimed that any occurred, during the
annual periods of June 1,ADto May 31, 2011, Je 1, 2011 to May 32012, June 1, 2012
to May 31, 2013, or June 201 April 2016. Wewill not impose stattory damages for a
time period where we have rfound, nor were we askedftod, any violations of the
copyright laws. Plaintiffs chose to seeksiaty damages, ratherath actual damages, and

while Plaintiffs may have had a claim factual damages duritigese periods where

5> We note that the estimate citeylPlaintiffs from the Brian Mullaey Declaration covers the time
between June 2010 and April 2016 (di&-10 at 6), wheraahe letters cover d¢fitime between June
2010 through May 2015 (dkt. 4Bat 65—68; dkt. 18-14t 51-53). Because witimately conclude
that the relevant time period for the fees that Bitsnvould have paid todiense the music is limited
to the years where we have fouhdt Defendants infringed the cojgyit, we neechot resolve any
discrepancy between the Mullaney Reation and the Odber 24, 2014 letters.

15



Defendants did ndtave a licensing agreement, wil not impose stattory danages on
Defendants for periods when thawere no statutory violatiofis.

As such, we find that the appropriatsisdo measure the statutory damages is the
amount in licensing fees Defendants would have fgeBMI for the twoannual periods, June
1, 2013 to May 312014 and June 1, 2014 to M3y, 2015, during which time the ten
infringements of Plaintiff's music occurred. BMI indicatedefendants that the licensing
fee for June 1, 20118 May 31, 2014 was $80.00 and that the licensing fee for June 1,
2014 to May 31, 2015 w&9,900.00. (Dkt. 18-4t 65-68; dkt. 18-14 &t1-53.) As those
fee amounts are uncested by Defendantsge will adopt them.

Next, in order to award stabry damages, we must déeithe appropriate multiplier
to apply to the base amount of the unpaid licenf@es. As discussed, we generally find a
multiplier of two to five times th amount that a defdant would have paid licensing fees

as appropriate for assessstgtutory damageg$?ublick House Parers, 2015 WL 3396804,

at *3; Amici lll, 2014WL 7271915, at *1 n.1.
Although Plaintiffs do naoseek a willfulness enhancenene still consider the

willfulness of Defendants’ infringeemt. See Prana Hospitality,8lB. Supp. 3d at 197. We

place substantial weight on Deflant’s intent and willful enduct. _See Microsoft Corp.,

2007 WL 2066363, at *5Defendants operated without @einsing agreement with BMI for
nearly six years but had public performanceBlaintiffs’ copyrighted msic. (Dkt. 18-2 at

8; dkt. 19-1 at 2.) Throughothis time, BMI made numeroagtempts, including sending

® We also note the potential statute of limitatimssies on any alleged \atibn accruing more than
three years before the initiation oétbuit._See 17 U.S. 8 507(b).
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forty-seven letters, to waiefendants of their copyrigimfringement and to offer
Defendants the opportunity toteninto a licensing agreemepét Defendants ignored those
attempts. (Dkt. 18-2 at 3; dkt.lI%t 1-2.) Indeed, even aftbe initiation of this lawsuit in
September 2015, Defendants continued witHipplerformances of Rintiffs’ copyrighted
music through May 2016 fwee entering int@ licensing agreemeint June 2016 made
effective retroactively to May 2016. (Dkt. 18-2 at 9jkt. 19-1 at 3.) Given the repeated
infringing conduct thaive find to be willful, we imposstatutory damages three times the
amount that Defendants would have paid to BMicensing fees for the two annual periods

of June 1, 2013 to May 31, 2044d June 1, 2014 tday 31, 2015._See,q., Publick House

Partners, 2015 WL 3396804, at *3 (imposingustaly damages three times the unpaid license
fees given the defelants’ “willful disregard of [Plaitiff's] persistent communications and
warnings to Defendants,dluding dozens dktters and seventy phone calls”).

While we have onlyound statutory violations between June@l2and May 31,
2015, and we use the annual lisiewy fee for those two yearstag base, we are nonetheless
mindful of the fact that it is undisputed tli¢fendants did not have a licensing fee the entire
time from June 1, 2010 through #80, 2016. One dhe aims of statoty damages is to
ensure that infringers do notri@dit from their infringng activity. Were we to impose a
penalty less than the tbtaost of the nearly six years afipaid licensindees, Defendants
would receive a windfall from &ir conduct, and wodlstill be in a beér position having
failed to secure a license thiagving paid for the diensing agreementgtause the penalty for
infringement would be less than the cost foerising for the entire ped. Thus, imposing

the penalty of three times thesedicensing fee alsensures that Defeadts pay more in
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penalty than they wouldave, had they simply complied with the copltiguws in the first

place and licensed the copyrigthtausic that they had publicherformed._8e Spring Mt.

Area Bavarian Resort, 555 &upp. 2d at 544; Microsoft @m, 2007 WL 2066363t *6.

We will impose statutory damages as follows:

For the three violationslyy 14, 2013, May 10, 2014nd May 11, 2014) occurring
during the June 1, 2013 to W81, 2014 licensing period, veavard statutgrdamages in
favor of BMI in the amount of $29,040.00, whiis three times the price BMI listed for the
licensing fee for the piod ($9,680.00).

For the seven violations on October 2, 281t occurred during the June 1, 2014 to
May 31, 2015 licensing period, vagvard statutordamages in favor of BMn the amount of
$29,700.00, which is three times the price Bisted for the licensindee for the period
($9,900.00).

In total, the amount alamages awarded to Pitiifs is $58,740.00.

Defendant Hemingway’s Ca#ind Defendant Vincent Cragtta, Ill are jointly and
severally liable for the entire amount; Defenddatilyn Craparotta igintly and severally
liable for $49,060.000f that total sum for nie of the violations (exading the violation on

July 14, 2013, as discussed syfBection 1.B.2). See ColumatPictures, 749 F.2d at 160;

Premium Sports, 200\/L 5770517, at *4.

" We calculate this sum as $19,38Dfor the May 10 and 11, 20%iblations andhe full $29,700.00
for the seven violatizs on October 2, 2014.

8 In their conclusion, Plaiiffs also ask for an award of intergstrsuant to 28 \$.C. § 1961. (Dkt.

18-1 at 28.) Plaintiffslo not explain why we shtaliexercise our discretnary authority and award
interest. Because Plaintiffs have not demonsttatgdhis action rises to the level of an exceptional
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Il. Attorney’s Fees and Costs

Plaintiffs also ask us to and attorney’s fees and cest(Dkt. 18-1 at 27-28.)
Defendants did not oppe the award of costs and feé&te Copyright Acgrants the court
discretion to “allow the recovery of full cosig or against any party other than the United
States or an officer éneof” and to “award a reasonablatey’s fee to the prevailing party
as part of the costs.” 17 U.S&505. “Indeed, it has often bdeeld that attorney’s fees are

awarded to prevailing copyrightgahtiffs ‘generally’or ‘ordinarily.” Axact (PVT), Ltd. v.

Student Network Res., Inc., N©7-5491, 2008 WK754907, at *3 (D.N.J. Oct. 22, 2008).

See, e.0., Yash Raj Fiims $4) Inc. v. Rannad€orp., No. 015779, 2007 WL1456193, at

*12 (D.N.J. May 17, 2007) (“Ciramstances warranting an awafdttorney’s fees to a
plaintiff include the diendant’s deliberate fnngement and the nedor compensEon to a
party for defending or dorcing its copyrights.”) We will aard attorney’s fees and costs to
Plaintiffs.
CONCLUSION

For the reasons stated abawe,grant Plaintiff's motin for summary judgment, we
enter judgment in their favawarding $58,740.00 in statuatamages, and we will award
reasonable attorneyfees and costs.

We will enter an approgate order and judgment.

s/ Mary L. Cooper

MARY L. COOPER
Lhited States District Judge

Dated: June 28, 2017

case where interest should be awarded, their refguasterest is deniedSee Chanel, Inc. v. Matos,
133 F. Supp. 3d 678, 689 n.11 (D.N.J. 2015).
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