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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Civil Action No. 15-6809 (FLW)(LHG)
LOUANN CLEM,
OPINION
Plaintiff,
V.

CASE PORK ROLL COMPANY,

Defendant.

WOLFSON, United States District Judge:

This matter comes before the Court on a motion filed by Defendant Case Pork Roll
Company (“Case” or “Defendant”), the formemployer of Plaintiff Laann Clem (“Clem” or
“Plaintiff"”), seeking dismissal of the Amendedomplaint pursuant to Federal Rule of Civil
Procedure 12(b)(6). The Amended Complaint sde/o claims of associational discrimination
by way of hostile work environment and constive discharge pursuant to: (1) the Americans
with Disabilities Act of 1990 (“ADA”); and (Rthe New Jersey Law Against Discrimination
(“NJLAD"), N.J.S.A. 10:5-1 to42. Plaintiff alleges tht Case discriminated against her based on
two of its executives making “numerous comnsértb her regarding unusual and unpleasant
symptoms arising from a gastric bypass swygperformed on her husband, who was also
Plaintiff's co-worker. Plaintiff alleges that these commemn¢sulted in the creation of a hostile
work environment and her constructive teration. For the following reasons, Defendant’s
Motion to dismiss is GRANTED in part and DENIED in part.

Specifically, Count | of the Amended Complaint is DISMISSED without prejudice based

on Plaintiff's failure to plead fastthat would show the allegedruct resulted in an alteration of
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the terms and conditions of her employment, as is required to show the existence of a hostile work
environment or constructive discharge and, theegfoas failed to allege an adverse employment
action by Defendant. In the evenatiPlaintiff is unable to curthe deficiencies in her pleading
within fourteen (14) days of the date ofisthOpinion, the Court willdecline to exercise
supplemental jurisdiction over Count Il ofethPAmended Complaint, and that claim will be
dismissed without prejudice soathPlaintiff may file that claim in the Superior Court of New
Jersey within the 30-day peripdovided by 28 U.S.C. § 1367(d).

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The following facts are taken from the Amend@oimplaint. Clem was hired by Case in
June of 2008 as a part-time Administrative Assigiathe Comptroller, who was also her husband,
Richard Clem. Am Compl. 11 18, 2Qlem alleges that “[a]t all ties relevant to the Complaint,
Mr. Clem was disabled and/or perceived asldeshunder the meaning of the ADA and NJLAD.”
Id. at 1 21. Specifically, in 2010, MElem weighed 420 Ibs. and su#d from the disabilities of
morbid obesity and diabetes, which Clem alegeposed substantial limitations on Mr. Clem’s
major life activitiesjncluding “eating, steping, breathing, exesing, and walking.”ld. at 1 22-
24, 26.

In October 2010, Mr. Clem underwent gastric tsgpaurgery and, as a result of that
surgery, suffered complications, “such as extreme gas and uncontrollable diaichea §1 27-
28,see alsad. at 1 29. Clem alleges that Mr. Clersigmptoms “were progressive and worsened
in 2013,"id. at 1 30, and “caused Pl#fhsignificant disruptia in the workplace.”ld. at I 32see
also id.at 11 33-34 (alleging thesgmptoms were both complications from the surgery and “in
effect, a condition or symptom dfir. Clem’s morbid obesity ral diabetes and/or borderline

diabetes.”).



Clem alleges that Case’s President, Thomas Dolan (“Dolan”), and Case’s Owner, Thomas
E. Grieb (“Grieb”), complained abotite symptoms exhibited by Mr. Clerd. at 1 35-42. Clem
alleges that Dolan “complained about Mr. Clemmpaired digestive and bowel functionsg]’ at
1 35, and told Mr. Clem that he “needed to work from home and that the office environment
smelled because of Mr. Clem’s symptom&d” at  36. Clem also alleges that Dolan told her, on
“multiple occasions,” that “Mr. Clem needed wwrk from home because of the complications
associated with his surgery and disabilityd: at § 37.

Clem further alleges that Dolan compkdhto Grieb about Mr. Clem “constantlyd. at
38, and that when Mr. Clem’s symptoms worsened in 2018t 9 30, Dolan and Grieb “harassed
Plaintiff about her husband’s conditionlt. at  39. Specifically, Clem alleges that Dolan and
Grieb “brought the subject up frequently wittaiatiff” and “made numerous comments directly

to Plaintiff because of her association with Mr. Clem,” including:

a. “We have to do something about Rich.”

b. “This can’'t go on.”

C. “Why is Rich having these side effects?”

d. “Is Rich following his doctor's recommendations?”

e. “We cannot run an office and hawsitors with the odor in the office.”

f. “Tell Rich that we are getting conaints from visitors who have problems

with the odors.”
Id. at 1 40. Clem alleges that Dolan and Grigdde “these commengéd other comments like
these to Plaintiff on a regular basidd. at  41.
Clem alleges that Dolan and Grieb continteechake these comments “until Mr. Clem was
terminated on February 28, 2014ld. at  44. On that same date, Clem “terminated her [own]

employment because of the [alleged] harassaetidiscrimination her husband faced as a result



of his disability and the resulting symptoms as well as the [alleged] harassment and severe and
pervasive environment that she was subjectedaaesult of her husbandissability or perceived
disability.” Id. at  45.

On or about September 20, 2014, Plaintiff file@harge of Discrimination with the Equal
Employment Opportunity Commission (“EEOC'Id. at 1 13, Ex. A. Ownr about June 11, 2015,
the EEOC issued Plaintiff a Notice of Right to Sue lettdrat 15, Ex. B

On September 11, 2015, Plaintiff filed suitaggst Defendant. On November 23, 2015,
Defendant filed a motion to dismiss, which wasri@ated as a result of Plaintiff filing an
Amended Complaint on December 9, 2015. Mawember 28, 2015, Defendant filed the instant
motion to dismiss.

1. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) provides that a court may dismiss a claim “for
failure to state a claim upon which relief can banged.” When reviewing a motion to dismiss,
courts must first separate the factual and leggahents of the claimand accept all of the well-
pleaded facts as tru&ee Fowler v. UPMC Shadysjd&/8 F.3d 203, 210-11 (3d Cir. 2009). All
reasonable inferences must bedman the plaintiff's favor. See In re Ins. Brokerage Antitrust
Litig., 618 F.3d 300, 314 (3d Cir. 2010h order to survivea motion to dismiss, the plaintiff must
provide “enough facts to state a claimrédief that is plausible on its face.Bell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007). This standard nexputhe plaintiff to show “more than a
sheer possibility that a defendant has acted unléwTbut does not creatas high of a standard
as to be a “probability requirementAshcroft v. Igbgl556 U.S. 662, 678 (2009).

The Third Circuit requires a three-step analysimeet the plausibility standard mandated

by TwomblyandlIgbal. First, the court should “outline tledements a plaintiff must plead to a



state a claim for relief.’Bistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012). Next, the court should
“peel away” legal conclusions that are eotitled to the assumption of truthd.; see also Igbal
556 U.S. at 678-79 (“While legabnclusions can providée framework of a complaint, they must
be supported by factual allegations.l)is well-established thatproper complaint “requires more
than labels and conclusions, and a formulaic recitation of the elements of a cause of action will not
do.” Twombly 550 U.S. at 555 (internal quotations amitions omitted). Finally, the court
should assume the veracity ofakll-pled factual allegationsnd then “determine whether they
plausibly give rise to aantitlement to relief.”Bistrian, 696 F.3d at 365 (quotirgbal, 556 U.S.

at 679). A claim is facially plausible when theseufficient factual content to draw a “reasonable
inference that the defendantligble for the misconduct alleged.Igbal, 556 U.S. at 678. The
third step of the analysis is “a context-specifgktthat requires the reviewing court to draw on its
judicial experience and common senskl’ at 679.

1. DISCUSSION

A. The Amended Complaint Fails to State a Claim for Associational
Discrimination under the ADA.

The ADA prohibits employers from takingdverse employment action against an
employee “because of the known disidypof an individual with vihom the qualified individual is
known to have a relationship or asstion.” 42 U.S.C. § 12112(b)(4ee Erdman v. Nationwide
Ins. Co, 582 F.3d 500, 510 (3d Cir. 2009). To statgrana facie claim of association
discrimination under the ADA, plaintiff must allege:

(2) the plaintiff was “qualified” for thgob at the time of the adverse employment

action; (2) the plaintiff was subjectad adverse employment action; (3) the

plaintiff was known by his employet the time to haveralative or associate with

a disability; (4) the adverse employmieaction occurred under circumstances

raising a reasonable inferenitet the disability of theelative or associate was a
determining factor in the employer’s decision.



Erdman v. Nationwide Ins. G621 F. Supp. 2d 230, 234 (M.D. Pa. 2007) (quoileg Hartog
v. Wasatch Academ$29 F.3d 1076, 1085 (10th Cir. 1997@}f'd, 582 F.3d 500 (3d Cir. 2009);
see also Graziadio v. Culinary Inst. of Af@17 F.3d 415, 432 (2d Cir. 201&tansberry v. Air
Wisconsin Airlines Corp651 F.3d 482, 487 (6th Cir. 201jlburn v. Murata Elecs. N. Am.,
Inc.,, 181 F.3d 1220, 1230-31 (11th Cir. 199Byllere v. USIG Pa., Inc136 F. Supp. 3d 680
(E.D. Pa. 2015).

Here, there is no dispute that Plaintiff's gh¢ions satisfy the first and third elements.
Therefore, Defendant’s motion tismiss turns on whether Plaintiff has sufficiently alleged that
she was (1) subjected to an adverse employmaetin, either in the form of (i) the alleged
comments Dolan and Grieb made to Plaintiffigrier alleged constructestermination; and (2)
whether the alleged adverse employmentoa¢$) occurred under circumstances raising a
reasonable inference that Mr. Clem’s disabilitysv@adetermining factor in Defendant’s decision,
or, in other words, that the actions wéaken “because of” Mr. Clem’s disabilityferdman 582
F.3d at 510.

Defendant advances three arguments aship the Amended Complaint fails to state a
prima faciecase of associational discrimination under &DA: (1) hostile wok environment is
not a cognizable cause of action under the ADA¢I2)claim of associational discrimination is
limited to four situations, none of which occurred in this matad, (3) Plaintiff has failed to
sufficiently allege conduct that was both seveard pervasive so as to constitute a hostile work
environment and, therefore, has failed to aderyallege an adverse employment action. The
Court will discuss each argument in turn.

First, Defendant correctly argues that the d@HQircuit has yet to expressly confirm that

the ADA creates a cause of action for hostile work environnteed. Barclay v. AMTRAR40 F.



App’x. 505, 508 (3d Cir. 2007Magerr v. City of PhiladelphiaNo. 15-4264, 2016 U.S. Dist.
LEXIS 48177, *28 (E.D. Pa. Apr. 11, 2016Ef. McCall v. City of Philadelphia629 F. App’x.
419, 421 (3d Cir. 2015Mercer v. SEPTAG08 F. App’x. 60, 64 n.3 (3d Cir. 201y¢confienza v.
Verizon Pa., In¢.307 F. App’x. 619, 623 (3d Cir. 2008). NetWwless, the Cotiof Appeals has
noted indicta that, based on the fact that “almost idealtitanguage contained Title VII of the
Civil Rights Act of 1964 (“Title VII") does creatsuch a cause of actioand that Title VII and
the ADA both *“serve the same purpose--to pbathidiscrimination in employment against
members of certain classes,” when taken togéethdicates that a caus# action for harassment
[i.e., hostile work environmengxists under the ADA.'Walton v. Mental Health Ass'168 F.3d
661, 666 (3d Cir. 1999) (quotingewman v. GHS Osteopathic, In60 F.3d 153, 157 (3d Cir.
1995)). Here, Defendant has not offered any tambse argument as to why there can be no
hostile work environment cause of action under the ADA; rather, it merely asserts that dismissal
is required based on the fact that the Third @irbas not explicitly recognized such a cause of
action in a published decision. Whthat argument is well k&n, under thel'hird Circuit’s
guidance, this Court may “assume theuse of action without confirming itjtl. at 666-67,
particularly because, as discussed in more deghdw, Plaintiff has failed to sufficiently plead
facts that would show the existerufea hostile work environment.

Second, Defendant posits that the ADA’s asstional provision applies in only four
situations: (1) termination bas@n the belief that the employee might miss work to care for a
disabled employee; (2) termination based on abthsarelative’s perceived health care costs to
the company; (3) termination based on fear oémployee contracting or spreading a relative’s
disease; and (4) termination because an employesriewhat distracted layrelative’s disability,

yet not so distracted that shexjuires accommodations to saigbrily perform the functions of



her job. To support its position, Defendant refiais Court to the Third Circuit’s decision in
Erdman Seeb82 F.3d at 510, 511 n.7. However, this Cdisagrees with Defelant’s restrictive
reading of Erdman Although it is true that other cdar have framed the associational
discrimination cause of action as appt only in limited circumstancésthe Third Circuit has
not imposed such limits iBrdmanor any other decision. Indeed,Endman the Third Circuit
surveyed case law from the First and Fourth Circe@s582 F.3d at 510-11 (citinQliveras-Sifre

v. Puerto Rico Dep't of Healfl214 F.3d 23, 26 (1st Cir. 200Q)yndall v. Nat'| Ed. Ctrs.31 F.3d
209, 214 (4th Cir. 1994)), in finding that assdiclmal discrimination cow occur in a situation
not discussed by the Seventh Circuit inltleimer case— termination based on the belief that the
employee might miss work to care for a disabdmaployee — because that particular situation
“comport[ed] with the language of the sttg,” that “a decision motivated by unfounded
stereotypes or assumptions aboetitieed to care for a disabled person may be fairly construed as
‘because of the . . . disability’ itselfld. at 511 (quoting 42 U.S.C. § 12112(b)(4)). Thus, although
cases that align with the four situationstdd above may represent clearer examples of
“circumstances raising a reasonable inferencetltieatlisability of the relative or associate was a
determining factor in the employer’s decisioBrddman 621 F. Supp. 2d at 234 (citations omitted),
this Court does not reardmanto necessarily limit the ADA’s associational discrimination
provision toonly those situationsSee Disabled in Action of Pa. v. SERBA5 F.3d 87, 94 (3d

Cir. 2011) (ADA must be liberally construed to effectuate purpose of eliminating discrimination).

1 See, e.g.Larimer v. IBM Corp,. 370 F.3d 698, 700 (7th Cir.)Three types of situation
are, we believe, within the intended scope of thelyditigated (this is our first case) association
section. We'll call them ‘expese,’ ‘disability by associeon,” and ‘distraction.”),cert. denied
543 U.S. 984 (2004).



Clearly, however, this case does not fall within the four categories as listed. Nor has
Plaintiff sufficiently alleged that Dolan arfdrieb’s comments were “motivated by unfounded
stereotypes or assumptions” ab&it Clem’s disability or disaltity-related symptoms so as to
be “fairly construed as ‘becausetbk . . . disability’ itself.” Erdman 582 F.3d at 511 (quoting
42 U.S.C. § 12112(b)(4)). In fact, based on tlegations in the Amended Complaint, the Court
expresses doubt whether Plaintdbuld allege facts to suppora claim of associational
discrimination under the ADA. However, becadke Court finds that Plaintiff has failed to
sufficiently allege an adverse employment action by Defendant (factor 3), this Court need not
address whether the Third Circwibuld recognize the associational discrimination cause of action
based on these circumstances. Accordingly,Gbart will not address whether Plaintiff has
adequately alleged that Mr. Clendssability was a determining famtin the employer’s decision
(factor 4) at this time.

Finally, Defendant argues thalaintiff has failed to adequdyeallege conduct that is both
severe and pervasive so ascteate a hostile worknvironment and, thefore, has failed to
adequately allege an adversmployment action by DefendantWhile this Court finds that
Plaintiff has adequately allegednduct that was pervas, but not severe, nonetheless, the Court
finds that the circumstances alleged by Plainitien viewed as a whole and in the light most
favorable to Plaintiff, fail to show that thdleyed conduct altered themditions of Plaintiff's
employment so as to create an abusive wovkre@mment. Accordingly, the Court will dismiss
Count | of the Amended Complaiwithout prejudiceon this basis.

“The Supreme Court has defined an adverggl@ment action as a ‘significant change in
employment status, such as hgj firing, failing to promotereassignment with significantly

different responsibilities, or a decision smg a significant change in benefits.Reynolds v.



Dep’t of the Army439 F. App’x. 150, 1583d Cir. 2011) (quotindurlington Indus. v. Ellerth
524 U.S. 742,761 (1998)). “Although direct econoh@om is an important indicator of a tangible
adverse employment action, it is not ffiree qua non If an employer’ s adubstantially decreases
an employee’s earning potential and causes sogmifidisruption in his or her working conditions,
a tangible adverse employnteaction may be found.Durham Life Ins. Co. v. Evan%66 F.3d
139, 153 (3d Cir. 1999).

Accordingly, “a plaintiff may prove an adsse employment action by proving that he or
she was subjected to a hostile work environme@téer v. Mondelez Global, In90 F. App’x.
170, 173 (3d Cir. 2014) (citingleritor Sav. Bank, FSB v. Vinsofi77 U.S. 57, 66-67 (1986)). A
hostile work environment claim requires a plaintaffshow that the workplace is permeated with
“discriminatory intimidation, ridicule[,] and insult” #t is “sufficiently severer pervasive to alter
the conditions of the victim’employment and create an abusive working environmedrtis
v. Forklift Sys., Ing.510 U.S. 17, 21 (1993) (quotininson 477 U.S. at 67)). As the Supreme
Court explained irHarris, the test “is not, and by its naturannot be, a mathematically precise
test.” Id. at 22.

[W]hether an environment is “hostile” dabusive” can be determined only by

looking at all the circumstances. Thkesay include the frequency of the

discriminatory conduct; its severity; wther it is physically threatening or
humiliating, or a mere offensive utterance; and whether it unreasonably interferes
with an employee’s work performance.

Id. at 22-23 (citations omitted¥ee also Mandel W & Q Packaging Corp.706 F.3d 157, 168

(3d Cir. 2013). “[S]inple teasing, offhand comments, andlased incidentgunless extremely

2 AlthoughHarris involved a hostile work environmealaim under Title VII, the Third
Circuit has noted that case law under Title VII can be used interchangeably for cases arising under
the ADA where, as here, there is no matetifference in the questiobeing addressed.See
Walton 168 F.3d at 666 (quotifdewman60 F.3d at 157).

10



serious) will not amount to discriminatory chaage the terms and conditions of employment.”
Faragher v. City of Boca Ratph24 U.S. 775, 788 (1998) (citati@nd internal quotation marks
omitted). Neither the ADA (nor Title VII) is a geral code of civility, and the standards which
govern claims under these statutes are design#dtéo out complaints aacking ‘the ordinary
tribulations of the workplace, such as the spar use of abusive language, . . . jokes, and
occasional teasing.”ld. (citations omitted); ee also Higdon v. Jacksp893 F.3d 1211, 1219
(11th Cir. 2004) (“[T]he ADA is not a code of civility, and allegationgd¥erse actions must be
considered under both an objectijaad subjective standard[.]”).

Here, Plaintiff alleges that Dendant “created a hostile woekvironment for Plaintiff by
targeting her with harassment and comments Isecai her association with her disabled
husband.” Am. Compl.  59. a&tiff's allegations that Dan and Grieb made “numerous
comments,” which occurred “frequently,” “on multiple occasions,” and “on a regular bhdsist”
111 35, 37, 40, are sufficient ttis stage of thditigation to allege“pervasive” conduct. See
Cubbage v. Bloomberg, L,mMo. 05-2989, 2008 U.S. Dist. LEXI33236, *19 (E.D. Pa. Apr. 22,
2008) (holding that allegations that contdumccurred “repeatedly and continuously” on
“numerous” occasions sufficient to withsd challenge under Rule 12(b)(6)).

Plaintiff's allegations with respect to thertent of those commentspwever, fail to rise
to the level of severity which would support aiol for hostile work environment. The comments
allegedly made by Dolan and QGrigvere ostensibly made byprcerned employers regarding the

health and physical condition of their employee, Mr. Cteand the unintended effects that the

3 The Court notes that Plaintiff also alleges that Dolan compl&in@debabout Mr. Clem
“constantly.” Id. at § 38.

4 SeeAm. Compl. T 40(c) (“Why is Richaving these side effects?ill; at § 40(d) (“Is
Rich following his doctor’'s recommendations?”).

11



symptoms from his surgery and his disability had on the businEssn viewed in the light most
favorable to Plaintiff, these commentsuld — at best -be construed only asappropriate
comments by Dolan and GrieBee Faragher524 U.S. at 788. Although it appears that, to date,
no court has addressed facts sintitathis unique situson, this Court has surveyed case law from
around the country considering hites work environment claims premised on coworkers and
supervisors complaining about workers’ atm usage and body odam the workplacé.
Although these cases were decided under Rule 5@y rihidt Rule 12, the conduct at issue in these
cases was both (1) more egregious than thegex by Plaintiff here, and (2) targeted at the
individual with the disabilityrather than a known associatetbé individualexperiencing the
bathroom or body odor issues which, in this @suwpinion, somewhat lessens the impact of the

comments and conduct at issue.

®See Idat T 40(a) (“We have o something about Rich.”)d. at T 40(b) (“This can’t go
on.”); id. at 1 40(e) (“We cannot run an office and haigitors with the odor in the office.”)q.
at 1 40(f) (“Tell Rich that we are getting compla from visitors who have problems with the
odors.”).

¢ See, e.gHinz v. Vill. of PerryNo. 13-6302, 2015 U.S. Dist. LEXIS 80661, *5-6, 34-35
(W.D.N.Y. June 22, 2015{granting summaryudgment and finding imlicta that supervisor’s
comments and practical jokes abpidintiff's frequent bathroonusage due to Crohn’s disease,
which included telling the plaintiff that he was “full of shit,” locking the plaintiff in a bathroom
with a piece of rope and a pieskwood and telling him to ordgrizza if he was “going to spend
all day in the bathroom,” and engaging the plaintiff to move hisffice into the bathroom, were
“simple teasing” and “isolated incidents,” igh “while certainly inappropriate were not
sufficiently severe or pervasive to meet gtandard for a hostile environment claimaff,d, No.
15-2239, 2016 U.S. App. LEXI$1074 (2d Cir. June 20, 201&tanley v. White Swan, In&No.
CIV-00-1291-F, 2002 U.S. DistEXIS 27901, *26, 45-46 (W.D. Okl&ept. 26, 2002) (granting
summary judgment and holding thaltegation that plaintiff wa%idiculed because of the odor
which came from the restroom due to the conditibher digestive system” failed to “present any
genuine issue concerning a sufficiently hostile wesrkironment so as to allow plaintiff to proceed
to trial on this claim.”)Pierce v. Mich. Dep’t of CoryNo. 4-cv-37, 2001 U.S. Dist. LEXIS 11992,
*62 (W.D. Mich. Aug. 9, 2001) (gramg summary judgmergnd noting that “[t|he court does not
doubt that being confronted by a supervisor with written complaints from co-workers, male and
female, regarding odors emanating from one’sqrecs personal property would be embarrassing.
Embarrassment is not equivalent to an objebt abusive working environment.”).

12



To be sure, Plaintiff is natquired to plead both sevesad pervasive conduct. As the
Third Circuit has recognized, “[ig disjunctive phrasing means that ‘severity’ and ‘pervasiveness’
are alternative possibilities: some harassgmmay be severe enough to contaminate an
environment even if not pervasive; othéss objectionable, conduct will contaminate the
workplace only if it is pervasive.Jensen v. Potted35 F.3d 444, 449 n.3 (3d Cir. 2006) (quoting
2 Charles A. Sullivan, Michael J. Zimmer & Rebecca Hanner Whitggloyment Discrimination
Law and Practicet55 (3d ed. 2002)). Nevertheleg alleged existee of severer pervasive
conduct, alone, is not enough to sustain a claihostile work environment; a plaintiff must also
be able to allege that the conductswaufficiently severe or pervasive alter the conditions of
the victim’s employment and cteaan abusive working environméntHarris, 510 U.S. at 21
(quotingVinson 477 U.S. at 67)). Conduct that does netite an “objectively” hostile or abusive
work environment is beyond the purview of thBA (to the extent the hostile work environment
cause of action exists unrdbat statute at all)See Oncale v. Sundowner Offshore Seb28 U.S.

75, 81 (1998).

In determining whether the alleged condtalter[ed] the conditionsof the victim’s
employment and create[d] an almesworking environment,” the Court must examine the totality
of the circumstances alleged, including the “freaquyenf the discriminatorgonduct; its severity;
whether it [was] physically threatening or humiliegj or a mere offensive utterance; and whether
it unreasonably interferd] with an employee’s work performanceHarris, 510 U.S. at 21, 22-
23. Importantly, although “norsgle factor is required;d. at 23, the factors arinterrelated, and
the presence of one may not necessarily “comsgienfor the absence of the other factors.”
Mendoza v. Borden, Inc195 F.3d 1238, 1248 (11th Cir. 1999) (en banc) (stating that “[tjo the

extent [the plaintiff] showed é&guent conduct, the frequencyibfloes not compensate for the

13



absence of the other factors” okethostile work environment analysisgrt. denied 529 U.S.
1068 (2000). Here, the only factor that woulttbw a change in theoaditions of Plaintiff's
employment is her vague allegations regardirgorvasiveness of Dolan and Grieb’s comments
to her. But Plaintiff does not allege that ta6eaumerous comments” were physically threatening
to her; nor does she allege the comments were todaer in front of othestaff in the office so
as to publicly humiliate her. More importantRlaintiff has not alleged that these comments
interfered with her work perfarance in any specific way, other than her conclusory allegation
that the hostile work environment “detrimentadiffected [her] and would detrimentally affect a
reasonable person in the same position as Plaintifrh. Compl. § 47. Accordingly, the Court
holds that Plaintiff has failed to allege factsttishow that her workplace was permeated with
“discriminatory intimidation, ridicule[,] and insulthat was “sufficiently seere or pervasive to
alter the conditions of [her] employment and create an abusive working environrkkaatis,
510 U.S. at 21 (quotinginson 477 U.S. at 67)).

Plaintiff's claim of constructive dischaegfails for the same reason. “Constructive
discharge occurs when an ‘employer knowyngdermit[s] conditions of discrimination in

employment so intolerable that a reasoegi@rson subject todim would resign.” Spencer v.

Wal-Mart Stores, In¢.469 F.3d 311, 317 n.4q3Cir. 2006) (quotingsoss v. Exxon Office Sys.
Co, 747 F.2d 885, 887 (3d Cir. 19849&rt. denied551 U.S. 1141 (2007). Importantly, “hostile-
environment constructive discharge entails somgtinmore’ than just offensive behavior that is

severe or pervasive enough ‘tihea the conditions of the vieh’'s employment and create an

abusive working environment.’Neely v. McDonald’s Corp340 F. App’x. 83, 86 (3d Cir. 2009)

" The Court notes that Plaintiff also allegiat Mr. Clem’s “symptoms caused Plaintiff
significant disruption in the workplace.” Am. @pl. 1 32. Obviously, #t allegation cannot be
attributed to Defendant.

14



(quotingPenn. State Police v. Sudgkgl2 U.S. 129, 147 (2004)). dread, “a plaintiff advancing

a constructive discharge claim ‘must show wiogkconditions so intolerable that a reasonable
person would have felt compelled to resignld. (quotingSuders 542 U.S. at 147)see also
Spencer469 F.3d at 317 n.4 (“To prove constructivectiiarge, the plairifimust demonstrate a
greater severity or pervasivenest harassment than the minimurequired toprove a hostile
working environment.”) (quotingandgraf v. USI Film Prods968 F.2d 427, 430 (5th Cir. 1992),
aff'd, 511 U.S. 244 (1994)) (emphasis added).

Plaintiff alleges that she was constructiwv&rminated on February 28, 2014, when she
quit “because of the harassmendaliscrimination her husband faced as a result of his disability
and the resulting symptoms as well as the haragsamel severe and pervasive environment that
she was subjected to as a resftilher husband’s disability or peiged disability.” Am. Compl.
at 7 45;see also idat { 61. The first half of Plaintif’ allegation is not even an appropriate
consideration in this matter; whethdr. Clemfaced harassment and discrimination is irrelevant
to Plaintiff's claim of constructive dischar§eRegardless, because this Court has determined that
Plaintiff has not allegedufficient facts that would show thtte conditions of her employment
were altered and an abusive working environnoesdited so as to suppartlaim for hostile work

environment, she hasfortiori also failed to allege that she wamstructively discharged. Indeed,

8 Moreover, the Complaint is unclear aswioen Plaintiff “terminged her employment” on
February 28, 2014, the same datewich Plaintiff alleges “Mr. Clem was terminated,” using the
passive voice. Am. Compl. #-45. If Plaintiff's allegedonstructive didtarge occurredfter
Mr. Clem’s employment was terminated, her midor her constructive discharge would fail,
because Plaintiff alleges that Dolan and Gaebtinued to make offending comments “until Mr.
Clem was terminated on February 28, 201" at § 44. Plaintiff wow only be able to offer
speculation as to whether Dolan and Grieb’s daimfs about Mr. Clem’s symptoms would have
continued after Mr. Clem’s employment was terated and he (and his symptoms) were no longer
present in the officeSee Neely v. McDonald’s CoyjNo. 04-1553, 2007 U.S. Dist. LEXIS 19610,
*25-26 (W.D. Pa. Mar. 20, 2007) (cdoding that a constructive sttharge did not occur because
the plaintiff resigned after the harassment ceaséit), 340 F. App’x. 83 (3d Cir. 2009).
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Plaintiff has not alleged any of tfectors the Third Circuit has held to be indicative of constructive
discharge, such as (1) a threat of dischargesyggestions or encouragement of resignation; (3)
demotion or reduction in pay or benefits; (4) involuntary transfer to a less desirable position; (5)
alteration of job responsibilities; dr{6) unsatisfactorjob evaluations.See Mandel706 F.3d at
169-70.

Although it would appear highly unlikely th&tlaintiff held back allegations of more
egregious comments or other contdog Dolan and Grieb, or othemployees of Defendant, that
resulted in a change in the terms and conditodrieer employment and the creation of an abusive
working environment, nevertheless, this Couitt afford Plaintiff an opportunity to amend her
Amended Complaint so as to cure her deficies. Accordingly, Count | of the Amended
Complaint is DISMISSE without prejudice.

B. Supplemental Jurisdiction.

Having dismissed Count | of the Amemdéomplaint withoutprejudice, the only
remaining claim is Plaintiff's claim for assodw@tal discrimination undeNJLAD. 28 U.S.C. 8
1367(c)(3) permits the district caumithin its discretion, to ecline to exercise supplemental
jurisdiction over a claim if “thalistrict court has disiesed all claims over which it has original
jurisdiction.” Indeed, the Third Circuit has usexken stronger language to describe the court’s
obligations under the provision: K& power of the court to exase pendent jurisdiction, though
largely unrestricted, requires, atminimum, a federal claim afufficient substance to confer
subject matter jurisdiction on the courtCity of Pittsburgh Comm’n oAluman Relations v. Key
Bank USA 163 F. App’x 163, 166 (3d Cir. 2006) (quotimglly v. Mott Supermarkets, In&G40
F.2d 187, 195 (3d Cir. 1976)). “[l]f it appears thdtfatleral claims are sudt to dismissal, the

court should not exercise juristiam over remaining claims unlesxtraordinary circumstances’
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exist.” 1d. “[W]here the claim over which the district court has original jurisdiction is dismissed
before trial, the district court must decline teidie the pendent state atas unless considerations
of judicial economy, conveniencand fairness to the parties provide an affirmative justification
for doing so.” Id. (quotingHedges v. Mus¢@04 F.3d 109, 123 (3d Cir. 20003ge also United
Mine Workers of Am. v. Gibp383 U.S. 715, 726 (196@purnsworth v. PC Lab.364 F. App’X
772, 776 (3d Cir. 2010).

In light of the fact that (1fhe parties have not conducted/aliscovery; (2) a trial has not
occurred; (3) the remaining claim is state-law based; and (4) no extraordinary circumstances exist
to compel the Court to exercigarisdiction, the Court wouldetline to exercise supplemental
jurisdiction over Plaintiff's statéaw claim should Plaintiff's amement, if any, to her federal
ADA claim ultimately proves futilé. Plaintiff is hereby advised @h § 1367(d) permits a tolling
of 30 days on the statute of limitations periodPtintiff's state law claim after the date on which
the Court declines supplemental jurisdictid®ee Petrossian v. Colé13 F. App’x. 109, 112 (3d
Cir. 2015).

Accordingly, Defendant’'s Motion to disss Count Il of the Amended Complaint is
DENIED as this time. Plaintiff shall file ae8ond Amended Complaint, if any, within fourteen
(14) days of the date of this Opinion.

V. CONCLUSION

° Indeed, the exercise of supplemental judson in this matter wuld be particularly
inappropriate given the unsettledur@ of whether a claim for assational discrimination is even
cognizable under NJLAD.Compare Downs v. U.S. Pipe & Foundry C#41 F. Supp. 2d 661,
665 (D.N.J. 2006)with Kennedy v. Chubb Grp. of Ins. Go80 F. Supp. 2d 384, 395 (D.N.J.
1999). Such a decision on state law is better made by the state courts.
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For the foregoing reasons, Defendant's Motio dismiss is GRANTED in part and
DENIED in part. Specifically, Count | ahe Amended Complaint is DISMISSED without
prejudice.

Dated: July 18, 2016
/sl The Honorable Freda L. Wolfson

United States District Judge
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