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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KING VICTORIOUS , Civil Action No. 15-6949 (FLW)

Plaintiff,

OPINION
GARY LANIGAN et al. ,

Defendants.

WOLFSON, United States District Judge:

l. INTRODUCTION

This matter has beemened to the Court by counsel for Defend&wdsy M. Lanigan,
Judith Lang, Mark Farsi, Darcella Sessomes, Bettie Norris, KennethrB&@tephen M. D’llio,
Antonio Campos, George O. Robinson, Jr., Jessica Smith, Kim Vaughn, Nancy Zook, Major
Wayne Sandersp Lieutenant Ganesh, Lieutenant S. Alaimo and Sergeant D. Smith (collectively
referred to as “Moving Defendants9n a motion to dismiss a Complaint brougitPlaintiff
King Victorious. The Complairit this removal casalleges violations of Plaintiff’s civil rights
pursuant to 42 U.S.C. § 1988d the New Jersey Civil Rights Act (“NJCRAZrising from
alleged interference with his legal mailNew Jersey State Pris¢iNJSP”). For the reasons

statedn this Opinion, the motion is granted in part and denied in part.
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Il. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Plaintiff initially filed hisfive-countComplaint in state court. @endants Antonio Campos,
Mervin Ganesh, Derrick SmithJessica Smith, and Kim Vaughn were served with the
Complaint on September 15, 2015, and the matter was removed to federal court on September
18, 2015. $eeECF No. 1, Notice of Removal at 9 5.

The allegations in Plaintiff's Complaint relate to the processing of his imgtgad
incoming legal mail at NJSP and the alleged failures of Defendants tosré@sesgoing legal
mail issuesThese allegations have not been tested by any fact finder, but are acceptedoas tru
purposes of a motion to dismiss orfjaintiff's Complaintfirst alleges that he sought to appeal
a Managementontrol Unit Routine Review decisioandsubmitted hisappeako Melinda S.
Haley, who is “the Special Legal Advisor of the [O]ffice of Legal and Reguyjgkffairs for the
New FErseyDepartment of Correctiorisfor mailingon August 24, 2014 (ECF No. 1-2,
Complaint aff] 26.) According to Plaintiffs ComplaintHaley “has been designated by the
Commissioner of the New Jersey Department of Corrections to receive &wl tiee appeals of
[P]laintiff's Management Control Unit Routine Review decision&l” Plaintiff allegeghat
mailroomstaff at NJSP did not process loistgoing mail until six days later

Plaintiff mailed his Management Control Unit Review appeal via
regular U.S. mailytilizing a “CO-30A” New Jersey State Prison
postage remitdowever, the New Jersey State Prison mailroom did
not process [P]laintif§ legal mail untilAugust 29, 2014,

exceeding the (72) hour limit as mandated by the New Jersey
Administrative Code 10A:18-2.7(c)|[.]

(Id. aty 27.) The Complaint alleges that as a resiithe delay in processing msail, Haley
subsequently denied hip@eal as untimely(ld. at{ 28.) Plaintiff does not describe the

substance of the appealanydetail but states th#twas “nonfrivolous.” (Id.)

! Derrick Smith is identified in the Complaint and the motion to dismisSasgeant D. Smith
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In addition to the alleged delay in processing Plaintiff's outgteggl mailon August
24, 2014, he alleges that his “incoming legal mail continues to be opened and inspected outside
of [P]laintiff's presence and procged as regular neiegal mail.” (d. at{ 29.) In the next
paragraph of the ComplairR]aintiff states that he has “received multiple letters from the New
Jersey Department of Corrections Central Office, and the New Jersesn@eveal Records
Council, which all pertains [sic] to confidential, personal and privileged mate(idl at § 30.)

Plaintiff contends that since January 204 has filed “scores of remedies and
complaints” regarding his legal mail and thfa@ Defendants have failed to redrdss problem.
(See GenerallfCF No. 12, Complaintat 131-38.) Plaintiff alsoallegeshaton May 29,
2014, he complained about the processing otielged mail directly to Defendant Bettie Norris,
the Director of Operations/Management ControitUat his Management Control Unit Routine
Review Hearingon that date. 14. at ] 34.) The Complainturtherallegesthathe also
complained about the processing of his legal shegctlyto Lieutenant S. Alaimpthe North
Compound Supervisor and member of Menagement Control Unit Review Committee. His
complaintsto Defendant Alaimare allegedly documented in his Management Control Unity
Routine Review hearing decision dated June 5, 2004 at(f 34.) In the following paragraph,
Plaintiff alleges thaDefendants havéengaged in diversionary tacticahdgiven Plaintiff
generic responses, stating that all mail is handled in accordancéevjiholvisions of the New
Jersey Administrative Codeld(at{ 35.)

Plaintiff also alleges that he attempted to sulgmévances related to the processing of
his outgoing legal mail on September 15, 2014 theiNJSFRemedy Coordinatoiglentified
elsewheren the Complaint akim Vaughn, “refused to forward [P]laintiff's grievance to the

appropriate person or department to have his complaint answered” and told [Pltaimtife a



personal letter to mailroom supervisor about his mail issyés. at 20, 41) His “multiple
letters to the mailroom supervisor, identifi@sewheren the Complaint aSergeanD. Smith,
allegedly went unansweredld. at 1 25, 42.) On November 25, 2014, Margaret Lehask,
Assistant Ombudsman, informed “[P]laintiff that she personallkspath the mailroom
supervisor, and that the mailroom supervisor told her that he wadeldiew the [PRintiff
about his mail issue[$].However,according to Plaintiff's Complaintno one from
Administration, custody, or the mailroom has intervie\ieftaintiff.” (Id. at 42.)

On December 30, 2014, Defendant Antonio Campos, identified elsewhere in the
Complaint as the Associate Administrator of New Jersey State Paitegedly informed
Plaintiff that “because he does not know the nature of [P]laintiff’'s correspond@hdde/New
JerseyGovernment Records Council, all mail from that governmental agency wilhcenio be
handled as regular mail.Id, at f 43.)Thenext paragraph in the Complastateghat ‘the
Defendants do have knowledge of plaintiff's correspondence with the New JersepiGental
Records Council” and cites the captions from two 2014 court cases involving Plaidtiffea
NJDOC. (Id.at{ 44.) FinallyPlaintiff alleges thaton January 12, 2015, he submitted a
grievance fornregarding the processing of his legal ntaiBtephen D’[l]lio, but received a
“generic response” from staff membersl. @t § 32.)

In additionto Defendants NorrjAlaimo, Vaughn, D. SmithCampos, and D’llip
Plaintiff has sued 10 additional prison offici&ts allegedly violating his civil rightsinder 8§
1983 and the NJCRA.See GeneralfeCF No. 1-2, Complaint 41 10-25.) His Complaint
provideseach Defendar# job title, his or her general responsibilities, aegeats the general

allegation that each Defenddhts direct knowledge of [P]laintiff's legal mail issuegSee id).



Plaintiff's Complaintalsoallegesfive separateauntsarising fromthe processing of his
outgoing and incoming legal mail: (1) violations of the First Amendment; (2) motabf the
Fourteenth Amendment; (3) violations of “Substantidlie Process; (4 claim for intentional
infliction of emotional distres§11ED”) ; and (5) a declaratory judgment action pursuant to 28
U.S.C. § 2241, whichequests declaration that Plaintif rights have been violated aséeks
injunctive relief to halt the continuing violations of his righBlaintiff has sued Defetants in
their official capacitiedor injunctive relief and in their personal capacities for punidiamages.
(Id. 1111-25, page 13.)

The MovingDefendants filed the instant matido dismiss on October 4, 2018%ECF
No. 4.)Plaintiff submitted writteropposition to the motion, which was docketed on November 4,
2015. (ECF No. 5.) Defendants did not file a reply. The matter is now fully briefedaahd re
for disposition.

[I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6) provides that a court maystisaulaim “for
failure to state a claim upon whicélief can be granted.” Fed. Riv. P. 12(b)(6). On a motion
to dismiss for failure to state a claim, the moving party “bears the burddmowing that no

claim has been presenteddedges v. United State$04 F.3d 744, 750 (3d Cir. 200®)ting

2 Although it does not appear that all Defendants have been properly skevE&thte’snotion
to dismiss was filed on behalf afi Defendants(SeeECF No. 4, Notice of Motion.Because
the Motion to Dismiss does not raisgeyabbjectionsa service, it appears that aalyjections to
the sufficiency of servickave been waivedred.R. Civ. P. 12(h)(1).
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Kehr Packages, Inc. v. Fidelcor, In€@26 F.2d 1406, 1409 (3d Cir. 1991)nited Van Lines,

LLC v. Lohr Printing, Inc.No. CIV. 11-4761, 2012 WL 1072248, at *2 (D.N.J. Mar. 29, 2012).
In considering a main to dismiss a complaint for failure to state a claim upon which relief can
be granted pursuant to Rule 12(b)(6), a court must accept alblwatled allegations in the
complaint as true and view them in the light most favorable to the plaigtitincho v. Fisher

423 F.3d 347, 350 (3d Cir.2005). It is well settled that a pleading is sufficient if it cofdains
short and plain statement of the claim showing that the pleader is entitled to Fa@fR. Civ.

P. 8(a)(2). Furthermore, a district court, in weighing a motion to dismiss, asksvhetter a
plaintiff will ultimately prevail but whether the claimant is entitled to offer evidencegpat

the claims[.]” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 563 n. 8 (2007) (quotiBgheuer v.
Rhoades416 U.S. 232, 236 (1974)).

Defendants have also moved to dismiss under Rule 12(b)(1), which allows the court to
dismiss a suit for lack of subject matter jurisdiction. Fed. R. Civ. P. 12(b)(1). A motion to
dismiss under Rule 12(b)(1) may present either a facial or factual chalesgigiect matter
jurisdiction. See Carpet Group Int'l v. Oriental Rug Imps. As22v F.3d 62, 69 (3d Cir. 2000).
On a facial challengehe court must accept thacts alleged in the complaint as true and draw
all reasonable inferences in favor of the plaintdfnermon v. Burch494 U.S. 113, 118 (1990);
Gould Elecs. Inc. v. United Staje0 F.3d 169, 176 (3d Cir. 2000).

In ruling on a motion to dismiss, Cougge required to liberally construe pleadings
drafted bypro separties. See Tucker v. Hewlett Packard, Indo. 14-4699 (RBK/KMW), 2015
WL 6560645, at *2 (D.N.J. Oct. 29, 2015) (citiHgines v. Kerner404 U.S. 519, 520 (1972)).
Such pleadings are “ltkto less strict standards than formal pleadings drafted by lawyeks.”

Nevertheless, pro se litigants must still allege facts, which if taken as thusyggest the



required elements of any claim that is assertdd(citing Mala v. Crown Bay Marinalnc., 704

F.3d 239, 245 (3d Cir. 2013)). To do so, [a plaintiff] must plead enough facts, accepted as true,
to plausibly suggest entitlement to reliefSibney v. Fitzgibbon547 F. App'x 111, 113 (3d Cir.
2013) (citingBistrian v. Levj 696 F.3d 352, 365 (3d Cir. 2012)). Liberal construction also does
not require the Court to credifpao seplaintiff's “bald assertions” or “legal conclusiondd.

(citing Morse v. Lower Merion Sch. Distl32 F.3d 902, 906 (3d Cir. 1997)). That is, “[e]ven a

pro secomplaint may be dismissed for failure to state a claim if the allegations setyfdhé& b
plaintiff cannot be construed as supplying facts to support a claim entitérgaintiff to relief.

Id. (citing Milhouse v. Carlson652 F.2d 371, 373 (3d Cir. 1981)).

V. THE MOVING DEFENDANTS’ ARGUMENT SFOR DISMISSAL 2

The Moving Defendants argue thatith@otion to dismisshe Complaint should be
granted fotthe followingfive reasons: (1) there is no showing taayof the Defendants were
personally involved in the wrongful conduct that forms the basis for Plaintiff's § 1983s;laim
(2) Countsl, Il, Il of the Complainareconclusory anamproperly pleaded; (3) Counii$ and

IV of the Complaintire based on mewgolations of the New Jersey Administrative Code, which

3 Defendantsmoving brief d@snot acknowledge or address Plaintiff's NJCRA clairt8ee
ECF No. 1-2, Complaint & 7 (referringn relevant parto NJCRA and 8§ 1983 as basis for
claims). To the extent Plaintif NJCRA claims mirrohis § 1983 claims, tho$¢JCRA claims
are addressed in tandem with faderal causes of actioiseeTrafton v. City of Woodbury 99
F.Supp.2d 417, 443-44 (D.N.J. 20149¢ alscChapman v. New Jerse@iv. No. 08-4130, 2009
U.S. Dist. LEXIS 75720, at *7, 2009 WL 2634888 (D.N.J. Aug. 25, 2009) (“Courts have
repeatedly construed the NJCRA in terms nearly identical to its fedmraterpart....”);
Armstrong v. Shermai€iv. No. 09-716, 2010 U.S. Dist. LEXIS 55616, at *15, 2010 WL
2483911 (D.N.J. Jun. 4, 2010) (“[T]he New Jersey Civil Rights Act is a kind of analog mnsecti
1983 ....");see generallyHedges v. Mus¢c®04 F.3d 109, 122 n. 12 (3d Cir. 2000) (concluding
that New Jersey's constitutional provisions concerning search and seizunesrpreted
analogously to the Fourth Amendment).



do not establish eonstitutional violation; (4Count IV of the Complaintnust be dismissed
becausenental or emotional injury in the absence of physical injury is not actionable under the
Prison Litigation Reform Alc(“PLRA”); and Caunt V of the Complaint should be dismissed
becauseleclaratory relief ordaining past conduct unconstitutional does not presesat @rca
controversy. $ee generallfECF No. 4-1.)

a. Defendants’ Arguments Directed at Specific Counts of #h Complaint

The Court begins with the arguments directetthatspecific ounts of the Complaintln
this regard, the Court notes that the Moving Defend#misf analyzeshe specific counts of the
Plaintiff's Complaint in isolation, and neither considersfdas alleged in separate sections of
the Complain{SeeECF No. 1-2, Complaint at 1 1-44) nor provides the relevant legal standards
for pleading 8§ 1983 claims for interference with legal melee4-1, Moving Br. at pages 4-9.)
As suchDefendants in large part fail to meet their movmgden “of showing that no claim has
been presented.Hedges404 F.3d at 750.

The Courtwill deny the Moving Defendantshotion to dismis€ounts | andl of the
Complaint as’conclusory’and“improperly ple[adefi (ECF No. 4-1, Moving Br. at ), an
argument which ignores the Court’s obligation to liberally construe the individualscoluttte
Complaint together with Plaintiff's factual allegatiansorder to @termine whether he states
any claims for relief See Haings404 U.S. at 520Here, theCourt construethe facts alleged
in Plaintiff's Complaint to raise claims aiterference withis legal mail under 42 U.S.C. §
1983. As explained belowysh clams mayarise under the First and/or Fourteenth
Amendments, which are the Amendments to which Plaintiff cites in Counts l.and I

The Third Circuit hasrecognized a cause of action to address “[a] state pattern and

practice ... of opening legal mail outside the presence of the addressee inncatesélseich a



practice “interferes with protected communications, strips those prdtemtemunications of
their confidentiality, and accordingly impinges upon the inmate's righteddre of speech.”
Diaz v. Palakovich448 F. App'x 211, 215 (3d Cir. 201(E)ting Jones v. Brow61 F.3d 353,
359 (3d Cir.2006) (reaffirming the holding Bferegu v. Rendb9 F.3d 1445, 1458 (3d
Cir.1995)). The assertion that legal mail is intentionally opened and read, delagad fo
inordinate period of time, or stol@tsostates a First Amendment clairivicLeod v. Monmouth
Cty. Corr. Inst, No. CIV.A. 05-4710 (AET), 2006 WL 572346, at *3 (D.N.J. Mar. 8, 2006)
(citing Antonelli v. Sheahar81 F.3d 1422, 1431-32 (7th Cir.1996gstillo v. Cook County
Mail Room Dep:t990 F.2d 304 (7th Cir.1993)Jhompson v. HaymaiNo. 09-1833, 2011 WL
2652185, at *5 (D.N.J. July 6, 2011) (opening outside of the prisopsgsence, reading,
delaying, or stealing a prisoner's legal mail violates a prisoner's Firstdhneen rights):*A
single interferencevith the delivery of an inmats’personal mail, without more, does not rise to
the levelof a constitutional deprivation.Fuentes v. State of New Jersey Office of Pub. Defs.
No. CIV.A. 05-3446FLW, 2006 WL 83108, at *5 (D.N.J. Jan. 11, 2Q0@ng Morgan v.
Montayne 516 F.2d 1367 (2d Cir.197%)ert. denied424 U.S. 973 (197%)

TheDue Process Clause of the Fourteenth Amendment guarantees citizens access to
courts to present claims of wrongdoingeeU.S. Const. amend. X1V, 8§ Wolff v. McDonnell
418 U.S. 539, 578-79 (1974In Bieregy the Third Circuit had ruled that a pattern gnactice
of opening legal mail outside the addressee prisoner's presence impingesoratas right to
court access under the First Amendment right to petition clause and the Fouiteemdment
due process clause, independent of whether the prisoner can show “actual injurgr todnis
access to the courtdones 461 F.3d at 359 n.6 (citirBjeregy 59 F.3d at 1455 In Oliver v.

Fauver, 118 F.3d 175, 178, (1997), howewvte Third Circuit recognized that thadternative



holding ofBiereguwasabrogated by the Supreme Court’s decisiobawis v. Caseyb18 U.S.
343 (1996).See Jonedt6l F.3d at 359 n.6. Thus to maintain a separate Fourteenth Amendment
accesdo the courts claim based on prison officiatiserference with legal mail, a Plaintiff must
allege actual injury.

Here, Plaintifis Complainthas allegedacts showing that prison officia¢gd NJSFhave
engaged in an ongoirgattern ompractice of interfering with hisudgoing and incomingegal
mail.* With respect to his incoming legal mahge Court finds that the Complainas
sufficiently allegedhat prison officialgoutinely opened hikegalmail outside his presence, and
hethus states a claim for interference with legal mail under the Firshdment® (SeeECF
No. 1, Complaint at 11 29-30Blaintiff hasalso allegedhat hisappeal of the Management
Control Unit Routine Review decision, which he describes as non-frival@ssienied as
untimely because prison officiaddlegedlydelayed inmailing his appeal for six days, in
violation of its own administrative regulationfd. at1126-29.) The Court finds, at this early
stage of the proceedings, that Plaintiff has also sufficiently allegéth¢hsuffered an actual
injury, i.e., thedenial of his non-frivolous appeal as untimelylt#ough Plaintiff's Complaint is
not a model of clarity, Counts | and Il of his Complanetad together with his factual
allegationssufficiently allegeclaims for interference with legal maihder the First and
Fourteenth AmendmentsAs such, e Court declines to dismiss Counts | and Il of the

Complaint as conclusory or improperly pleaded and denies the motion to dismiss onishis bas

4 The Court assumes for purposes of this motion that the mail with which Defealliegéslly
interferedwas properlymarked legal mail.

> The Court notes that Plaintiff has not sued the prison officials who actually opened and/
delayed his malil; instead Ihas sued a number of supervisory prison officials, alleging that these
officials knowingly acquiesced to their subordinates’ misconduct. The Coursaddrehtner

he sufficiently alleges the personal involvemen¢ath of theeDefendants in the next section.
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Defendants next argue that Counts Il and IV must be dismissed becausensaét
administrative regulations, standing alone, cannot form the basis for@sE283 violation.
The Court agrees th&wount Ill appears to allege a separet@m for rdief under§ 1983based
solelyon prison officialsfailure to adhere teegulations contained in the New Jersey
Administrative Codeas suchCount Il is dismisged without prejudiceThe Court addresses
Count IV in the next paragraph below.

Defendantslso seek dismissal Gount 1V, which is captioned “Intentional Infliction of
Emotional Distress,” arguing that ithsrred byg 1997(e). That provisioentitled “Limitation
on recovery,” provides: “No Federal civil action may be brought by a prisoner ednifira jail,
prison, or other correctional facility, for mental or emotional injury suffereitevin custody
without a prior showing of physical injury.Plaintiff has not alleged any physical injury
resulting fromanyprison official’s interferencavith his legal mail thus,to the extent Plaintiff

seekghrough Count IV to recover mental or emotional distress damages under sectictnd983,

claim is barred by the PLRA.SeeAllah v. AlHafeez 226 F.3d 247, 250 (3d Cir. 2000).
Finally, Defendantsargue that Count V of the Complaint must be dismissed under Fed.
R. Civ. P. 12(b)(1pecause it seeks a declaration thetendants violated Plaintiff'sghtsin the

past which does not present a case or controveriie Court declines to dismiss Pllifs

® Reading the Complaint as a whole, the Court does not construe Plaintiff to raisdanstat
claims for Intentional Infliabn of Emotional Distress (“IIED.”). A claim of IIED requires a
plaintiff to plead intentional and outrageous conduct by the defendant, proximsés aad
distress that is sever&aylor v. Metzgerl52 N.J. 490, 509 (N.J. 1998)o the extent Plairtfi
sought to raise an IIED claim, it would be subject to dismissal because Plaatifith
adequately pleaded the elememitshatclaim.

” Although the Moving Defendants do not address the issu€ahe notes that Plaintiff has

sued each of the 16 Defendants under § 1983 for punitive damages in their indiaphaties

and fordeclaratorjinjunctiverelief in their official capacities. “Persorehpacity damage suits
under section 1983 seek to recover money from a government official, as an individual, for acts
performed under color of state law. Offie@pacity suits, in contrast, generally represent only

11



claims fordeclaratory relief at this early stag@lthough Plaintiff complains of past violations in
his Complaint, halso appears tallege that the pattewr practiceof interferingwith his legal
mail isongoing andpecifically seekfjunctive relief againsthe Defendants in their offial
capacity to stop the allegedly ongoimterferencewith his legal mail. (ECF No. 1-2, Complaint
atCount V, 1 58.)

In conclusion, the motion to dismiss Couhtl, and V of the Complaints denied
without prejudice at this time. Counts Il and ¢¥the Complaint are dismissed without
prejudice,and to the extent Plaintiftan provide facts that would clarify thkaims he intends to
raise in thee Counts, he may file an Amended Complaint within 30 days.

b. The Personal Involvement RequirementJnder § 1983

Relying onRode v. Dellarciprete845 F.2d 1195 (3d Cir. 1988), the Moving Defendants
also contend that they are entitled to dismissal because the Complaint fails to atleggdha
the individual Defendants were personally involved the alleged violations of histetosél
rights. (ECF No. 4-1, Moving Br. atB) This argument appears to seek dismissal of Plaintiff’s
individual capacity claims for punitive damades.

Indeed, “[tp establish liability under 8 1983, each individual defendant ‘must have

personal involvement in the alleged wrongdoih&vancho v. Fishe23 F.3d 347, 353 (3d

another way of pleading an action against an entity of which an officer is ar’ &gegory v.
Chehj 843 F.2d 111, 120 (3d Cir. 1988). Althougleither a State nor its officials acting in
their official capacities are “persons” under § 19&&eWill v. Michigan Dep't of State Police
491 U.S. 58, 71, (1989), state officials sued inrtbHicial capacities may be sued for
prospective injunctive reliefSee e.g., Ex parte Youn@09 U.S. 123 (1908%ee also Will491
U.S. at 71 n. 10 (*Of course a state official in his or her official capaclignwsued for
injunctive relief, would be a person under § 1983 because ‘oftiajgécity actions for
prospective relief are not treated as actions against the State.” (getitgcky v. Graham
473 U.S. 159, 167 n. 14 (1985))).

8 As noted aboveRlaintiff's Complaintalso seeks declaratory/injunctive relief against all 16
Defendants in their official capacitieSeenfra at n. 6. It is uncleawhether the Moving

12



Cir. 2005) (quotindRode v. Dellarciprete845 F.2d 1195, 1207 (3d Cir. 1988)). Although
Defendants’ moving brief provides thasic law forallegingpersonal involvement under 8
1983, it mentiors by nameonly two of the sixteerbDefendantghat are seeking dismissal
Specifically the Moving Defendants argue ththoughPlaintiff alleges tht he “made his
complaints known to Committee Chairperson Bettoeris andLieutenant SAlaimo, hefailed
to produce any evidence of the personal involvement of any of the individual defendants in the
opening of his legal mail.” (ECF No. 4-1, Moving Br. at 6.) Thus, the Moving Defendants
appeato suggest in their brief that in order to state a 8 1983 claim for interference véth leg
mail under the First and/or Fourteenth AmendmgRlsintiff must allege that the individual
Defendantpersondy delayecdhis outgoing legal mail and/or opened his incoming legal mail
outside higoresencé.

TheComplaint read liberallyappears to allege that officials at NJSP engaged in a

pattern or practice of interferingith his legal mail andthat Plaintiffnotified certainof the

Defendants also seelksmissal of thesefficial capaciy claims fordeclaratoryihjunctive relief

for failure to state a claim under Fed. R. Civ. P. 12(h)p@fendantshoweveryely principally
onRode 845 F.2d 1195aThird Circuitcase that doasot address official capacity liability.
(ECF No. 4-1, Moving Br. at 5.Rodeheld that individual liabily attaches under Section 1983
based on “personal involvement in the alleged wrorigs &t 1207. With respect to official
capacity claims for injunctive/declaratory relie@ts in this Circuit have held that “[c]laims
for prospective injunctive reliefre permissible provided the official against whom the relief is
sought has ‘a direct connection to, or responsibility for, the alleged illegah&ttlichols v.

New JerseyNo. CIV. 2:14-03821 WJM, 2014 WL 3694149, at *3 (D.N.J. July 23, 2014)
(Hussman v. KnauerNo. 4-2776, 2005 WL 435231, at *6 (E.D. Pa. Feb. 23, 2005) (quoting
Davidson v. Scullyl48 F.Supp.2d 249, 254 (S.D.N.Y. 200%pe also Davidsqri48 F.

Supp.2d. at 254 (applying same rule where plaintiff seeks declaratory. rélef Court doubts
that Plaintiff has sufficiently pleaded official capacity claims for injunctelef against all 16
Defendants.Because the Moving Defendants have not briefed the issue, the Court declines to
address this issue at this time.

® The Moving Defendants cite without analysis to a 2006 unpublished Third Circuit decision that
affirmed the district court’s entry of summary judgment with respegptsoner’s interference

with legal mail claing, and stated that the Plaintiffiled to produe any evidence of the

personal involvement of any of the individual defendants in the opening of his legal mail.”
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Moving Defendants, who have supervisory roles, about this pattern of violations, but the Moving
Defendants to whom he complaingidectly and/or directedrievances failed to redress the
ongoing problem. Thus, his claimmppear tomplicatethetype d supervisory liability premised

on knowledgeof andacquiescence iapattern or practice afonstitutional violationsSee e.g.,

Diaz v. Palakovich448 F.3d 211, 218011) acating summary judgment where there was a
factual dispute as to whethmiailroom supervisor, grievance coordinator, and prison
administratolhad knowledg®f and failed to correct subordinatgsittern ompractice of

interfering with prisoner’s legal mail A supervisor may be held liable under Section 1983 if
that supervisor was “involved personally, meaning through personal direction or actual
knowledge and acquiescence, in the wrongs alledécKenna v. City of Philadelphj®82 F.3d
447, 460 (3d Cir. 2009) (citing Rode, 845 F.2d at 1268¢;also A.M. ex rel J.M.K. v. Luzerne
Cnty. Juvenile Det. Ctr372 F.3d 572, 586 (3d Cir. 2004)(“A supervisor may be personally
liable ... if he or she participated in violating the plaintiff's rights, diceoteergo violate them,

or, as the person in charge, had knowledge of and acquiesced in his subordinates' vidlations.”
sufficiently allege knowledge and acquiescerac®Jaintiff must provide facts suggesting that the
Defendant supervisor “had contemporaneous, personal knowledge of [the alleged v&)]ation(
and acquiesced in it.5ee Evanchal23 F.3d at 358xplaining thaa civil rights complaint “is

adequate where it states the conduct, time, place, and persons responsible”).

Taylor v. Oney196 F. App'x 126, 128 (3d Cir. 200Gn that casethe Third Circuit went on to
explain that thelaintiff had allegecétsummary judgmerthat the Defendants either personally
opened his mail or maintained a policy under which the violations occurreugdifailed to
provide any evidence to support his allegatiolts) (Thus, the Court did not suggest that a
Defendant cold only be responsible for interference with legal mail if he or she pehgonal
opened the legal mail. Rather, the Court affirmed the dismissal because th# falisal to
provide sufficient proofs at summary judgment with respect to his theotliebidfy .

14



Here,with respect to Defendants Vaughn and D. Snitthintiff has alleged thdte filed
numerous grievanceegarding the interference with hegal mail(ECF No. 1-2, Complaint at
19 3238); however, Defendant Vaughthe NJSP Remedy Coordinatdrefused toforward
[P]laintiff's grievance for to the appropriate person or department to hae®mplaint
answered” and told [P]laintiff to write a personal letter to mailroom superaismit his mail
issues. Id. at1120, 41.) His “multiple letters” toDefendanD. Smith, the mailroom supervisor,
allegedly went unansweredid(at 1 25,42.) On November 25, 2014, Margaret Lebek, an
Assistant Ombudsman, informed “[P]laintiff that she personally spoke with theamai
supervisor, and that the mailroom supervisor told her that he would interview Pldiatifftas
mail issue[s]. However, according to Plaintiff's Complaint, “no one from Adstration,
custody, or the mailroom has interviewed [P]laintiff.Td. (@t 42.) At this early stage of the
proceethg, these allegations against Defendants Vaughimiaanith are sufficient to state a
claim for relief based on knowledgéand acquiescenae the alleged violations. The motion to
dismissthe individual§ 1983 claimgor lack of personal involvemend denied at this time as to
Defendants Vaughn and D. Smith.

With respect to the personal involvement of Defendants Norris, Alaimo, and Campos, the
Court finds that the Movin®efendants have failed to meet their burdéshowing that no
claims havebeenpresentedvith respect to these DefendaneHedges 404 F.3d at 750.
Although it is a closer calRlaintiff has providedsome facts, which taken as tryausibly
suggest at this early stage of the proceedings that these supeofiiewis were aware of a

continuing pattern degal mailviolations, and did not takenycorrective actios to avoid
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acquiescing intheir subordinatesingoingmisconduct® See Ashcroft v. Igbab56 U.S. 662,
678, 129 S.Ct. 1937 (2009) (citiigvombly 550 U.S. at 556) (A claim has “facial plausibility
when the plaintiff pleads factual content that allows the court to draw the reasoriat#@nce
that the defendant is liable for the misconduct allegedPlaintiff alleges thabhe complained
about tle processing of his legal mail directly to Defendants Norris and Alaimo at his
Management Control UnRoutine Review Baring, and that Defendantengaged in
diversionary tactics” andavePlaintiff “generic responséqld. at 134-35.) Plaintiff's
Complaint alleges th&@ampos, théssociate Administrator of New Jersey State Pris@son
notice of at least some of the alleged mail violations and informed Plaintiffathatail from
that[New Jersey Governmental Records Council] w[ould] continue to be handled as regula
mail.” (1d. atJ 43.)As suchthe motion to dismiss thadividual 8 1983 claims for failurfer
lack of personal involvement is deniatithis timewith respect to Defendants Norris, Alaimo,
and Campos.

The Court, however, W grantthe motionto dismisgheindividual capacity§ 1983

claims againsbDefendant D’llio because Plaintiff alleges only that he submitted a grievanc
pertaining to his outgoing legal mail tims Defendanbn January 12, 201&ndthat he eceived
a “genericresponse fronD’llio’s or NJSP] staff members.”(ECF No. 1-2, Complaint at I 33.)
These allegations are insufficientdoggest Defendant D’llio’s personal involvemer, that

had contemporaneoustice of the pattern ofiolations committed by subordinatasd failed to

101t is notentirelyclear from the Complaint whether these Defendants, who hold supervisory
positions at NJSHhave specifisupervisory responsibilities related to inmate’s raatb

resolving inmate’s grievances. The Court will not dismiss these Defendantg badisa
howeverbecause Defendantsive not addressed the issuBedECF No. 4-1, Moving Br. at 6.)
However, Plaintiff is weladvised taclarify defendant supervisors’ role in the context of his
Complain.
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take appropriate corrective actiomhe dismissal is without prejudice to Plaintiff’s filing of an
Amended Complaint within 30 dayisat cures th@leadingdeficiencies as to this Defendant

The Court also dismisses without prejudice_the individaghcity8 1983 claims against

the remaining Moving Defendants for failure to state a claim under Fed. R..QR(F(6).
Plaintiff's conclusory allegatiothateachDefendant “has direct knowledge [#f]laintiff's legal
mail issue’(see id.at 110-25)is insufficient, standing alone, to establish the personal
involvement in the alleged violation§eeGibney 547 F. App™at 113 (explaining thatiberal
construction also does not require the Court to credit a pro se plaintiff's “balgoasSar
“legal conclusiony. The mere fact that some of tBefendants arglentified in the Complaint
assupervisorss likewise insufficiento establish liability unde§ 1983. SeeRode 845 F.2d at
1207 (stating that “[a] defendant in a civil rights action must have personal involvientleat
alleged wrongs; liability cannot be predicated solely on the operati@sdndeat superity.

The Courtthereforedismissesvithout prejudicePlaintiff's individual capacity 8 1983 claims

against DefendantSary M. Lanigan, Judith Lang, Mark Farsi, Darcella Sessomes, Kenneth
Bolden, George O. Robinson, Jr., Jessica Smith, Nancy Zook, Major Wayne Sanderson, and
Lieutenant GaneshPlaintiff may file an Amend& Complaint within 30 dayshat cures the
deficiencies with respect to the personal involvement of each of these Deféidants

V. CONCLUSION

Defendants’ motion to dismiss Counts |, Il, and V of the Complaint is denied without

prejudice at this timeThe Court grants Defendantsiotion to dismis€ounts Ill and IVof the

1 As noted above, the Court does not address whether Plairffifiently states any official
capacity claims for injunctivileclaratoryrelief against the individual DefendantSe€ECF No.

1-2, Complaint aff1-25.) As such, none of the Defendants shall be terminated from the action
becausehe official capacity claims for injunctiv@eclaratoryrelief are still pendingagainstall
Defendantst this time.
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Complaint. The dismissal is without prejudice, &laintiff may file an Amended Comptaito
clarify the claims he intends to raise in these Cowittsin 30 days of the date of the Orde

accompanying this OpiniorDefendants’ motion to dismiss Plaintiftsdividual capacitys

1983 claims against Defendants Bettie Norris, Antonio Campos, Kim Vaughn, Lieutenant S
Alaimo and Sergeant D. Smith for lack of personal involvement is denied without prejudice
Defendantsimotion to dismis®laintiff's individual capacity8 1983 claims againgbary M.
Lanigan, Judith Lang, Mark Farsi, Darcella Sessomes, Kenneth Bolden, Georger3oRodi.,
Jessica Smith, Nancy Zook, Major Wayne & son, and Lieutenant Gandshlack of

personal involvemenn the alleged violations granted The dismissal of these claims is
without prejudice, an@laintiff may file an Amended Complaint within 30 days that cures the
deficiencies with respect to therpenal involvement of each of these DefendaAis.

appropriate Order follows.

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

Date:May 23, 2016
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