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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ALAN MURPHY, AS ADMINSTRATOR :
OF THE ESTATE OF ARTHUR J. :
MURPHY, DECEASED,
Civ. Action No. 15-71QELW)
Plaintiff,

V.

OPINION
MIDDLESEX COUNTY, WARDEN
EDMUND CICCHI, OFFICER :
CHRISTOPHER BELINSKY, OFFICER :
BRIAN FOGARTY, OFFICER DANIEL :
MARCINKO, LT. MICHAEL :
DOMANOSKI, SGT. JASON TURNER, :
OFFICER ANTHONY PORCELLA :
OFFICER TOBY METGZER, OFFICER :
JOHN BARTLINSKI, JR., POLICE :
OFFICER BRIAN FAVRETTO, POLICE :
OFFICER DOUGLAS TURNER AND
JOHN DOES 110,

Defendants.

WOLFESON, U.S. District Judge:

l. INTRODUCTION

Plaintiff, Alan Murphy, as general administrator and administrator ad guesdum of
the Estate of Arthur J. Murph{*'Decedent” or “Mr. Murphy”) brings this action against
Middlesex County, Warden Edmund Cicchi, Officer Christopher BelinSkfycer Brian
Fogarty, Officer Daniel Marcinkd,t. Michael Domanoski, Officer Eugene Marra, Sgt. Jason
Turner, Officer Anthony Porcella, Officer Toby Metgzer, Officer JohrtlBeki, Jr., Police
Officer Brian Favretto, Police Officer Douglas Turnerddohn Does 1-10, for alleged

violations of Decedenis, federal constitutional and civil rights guaranteed under 42 U.S.C. §
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1983, the United States Constitution, and the Constitution of the State of New Peasit

then filed an Amended Complainttinis case t@dd Middlesex County Prosecutor’s Office
(“MCPQ”) as a Defendant, and asserted claims for conspicaopty andsupervisory liability

for deprivation of constitutional rights, and wrongful death/survivor§tisesently before the
Court isSMCPO’s motion to dismiss the Amended Complguatsuant to Fed. R. Civ. P. 12(b)(1)
and 12(b)(6)arguing in relevant parthatEleventh Amendment sovereignmnunity bars all
claims against the MCP@nd that MCPO is not a “person” amenable to suit under 42 U.S.C. §
1983.

1. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On November 26, 2013, Arthur Murphy was homeless and ssuglier in an
abandoned building in Edison, New Jersédm. Compl., 11 19-22. Officers from the Edison
Township Police Department removed Mr. Murphy from the building and located a $belter
him to spend the night.d. at 131.) When Mr. Murphy declined transport to the shelter, the
Edison Police officers charged him with criminal trespass pursuant to N.J.S18-2@) and
transported him to the Middlesex County Adult Corrections CENMCACC”). (Id. at{ 33.)

Upon Mr. Murphy’s arrival at MCACC, he answered general intake questions buadefus
to be fingerprinted.In response to Mr. Murphy being uncooperative, Mr. Murphy was escorted
to a small “chang®ut room; where there were no cameras or video surveillance, for purposes
of undergoing a strip searchid.(at 11 35-37.) Seven corrections officers were dispatched and
congregated in the small room to observe the strip search of Mr. Murght {1 38.) An

altercation ensuedthen Mr. Murphy “clenched his fists,” in response to which, approximately

L In its opposition papers, Plaintiff withdrew its state law claimd concedes that only the
federal causes of action should be at issGeefCF No. 52, Opp. Brief at 25.) As such, the
Court does not discuss them further.



nine corrections officers positioned themselves on top of and alongside Mr. Murphy and
employed force to subdue him, until he was unresponsldeat(f 39-41.) The altercation
resulted in Mr. Murphy sustaining trauma to his body, losing consciousness, and tyiag. (
11 44.)

The MCPOsubsequently undertook an internal affairs investigaéieis required by
Attorney General Law Enforcement Directive No.: 2006AG. Directive”), which mandates
investigation “of any use of force by law enforcement officer involving deasleraous injury to
a person where the law enforcement officer [is] employed by a municipal oy @gericy” to
be investigated by “the County Prosecutor’s Office in the County of occurre(idedt 50,

A.G. Directive No. 2006-5.)The internal affairs investigatiotosed finding that no officer had
engaged in any wrongdoingAm. Compl., § 53.)

The same A.G. Directive mandates submitting the matter to a grand jury in all but two
situations, wherein the Attorney General exempts the matter from grarméyiew. (d. at
54-56, A.G. Directive No. 2006-5 at 1 9¥fter concluding that no wrongdoing had taken place,
the MCPO failed to follow the other instructions of #aene directive(Id. at {1 5456, 95-99.)
The MCPO neithesubmitted the matter to a grand jury for review nor submitted the matter to
the Attorney General for exemptiomd) The MCPO failed to follow the directive as part of an
alleged cover up of the use of excessive fogaerest Mr. Murphy, id. at 11 100-102), and
allegedly had engaged in this simil@rongdoing with respect to other investigations of
excessive forcgld. at 1115, 118)

Mr. Murphy’s estatenitially filed suiton September 25, 2015, against the individual
police officers who werevolved in the incidenfor wrongful deathand violation of Mr.

Murphy’s constitutionatights. Plaintiff later filed a Motion for Leave tdmend the Complaint,



to namehe MCPO as a defendanifter the motion was granteB|aintiff filed an Amended
Complaint on April 21, 2017Ayhich asserted clainfer conspiracycounty andsupervisory
liability for deprivation of constitutional rights, and wrongful death/survikips Plaintiff's
claims against the MCPO stem from the MCPOQO's failuf®lilow investigatory protocol and
submit the matter involiag Mr. Murphy to a grand jury or to the Attorney Genefdle MCFO
filed the instantmotion to dismiss the Amended Complaint in lieu of an ansWiee. matter is
fully briefed and ready for disposition.

1. STANDARD OF REVIEW

a. Rule 12(b)(1) Standard

Under Fed. R. Civ. P. 12(b)(1), a court must grant a motion to disntiesgburt lacks
subject matter jurisdiction to hear a claifed. R. Civ. P. 12(b)(1))This type of motion
permits a party to raise the issue of Eleventh Amendment immunity at the eanjesifsta
litigation. In Blanciak v. Allegheny Ludlum Corp.7 F.3d 690 (3d Cir. 1996), the Third Circuit
Court of Appeals noted that “the Eleventh Ameauht is a jurisdictional bar which deprives
federal courts of subject matter jurisdictiofd” at 694 n. 2 (citing®?ennhurst State Sch. & Hosp.
v. Halderman465 U.S. 89, 98-100 (1984)). The courBlanciakadded that Rule 12(b)(1) was
the proper means of raising the issue of whether the Eleventh Amendment bails feder
jurisdiction. 1d.

b. Rule 12(b)(6) Standard

Fed. R. Civ. P. 12(b)(6) providesatha court may dismiss a clairfof failure to state a
claim upon which relief can be granted.” When rewgaa motion to dismiss, courts must first
separate the factual and legal elements of the claims, and accept-plleadéd facts as true.

See Fowler v. UPMC Shadysjd&8 F.3d 203, 210-11 (3d Cir. 2009)he facts must be read in



the light most favorale to the plaintiff and all reasonable inferences must be made in the
plaintiff's favor. See In re Ins. Brokerage Antitrust Liti§18 F.3d 300, 314 (3d Cir. 2010)o
survive a motion to dismiss, the plaintiff must provide "enough facts to statenaaleelief that
is plausible on its faceBell Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007). To meet this
standard the plaintiff must show "more than a sheer possibility that a defbiadaatted
unlawfully.” Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

A “plaintiff's obligation to provide the grounds of his entitle[ment] to relief regunrere
than labels and conclusions, and a formulaic recitation of the elementao$e of action will
not do.” Twombly 550 U.S. at 555 (internal quotations aitdtions omitted). When assessing
the sufficiency of a civil complaint, a court must digtiish factual contentions and
“[tlhreadbare recitals of the elements of a cause of action, supported by mereocgnclus
statements.”Igbal, 556 U.S. at 678. Legal conclusions are "not entitled to the assumption of
truth” by the courtld. at 679. “While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegatiddsSee also Fowle578 F.3d at 210
(explaining that gproper complaint “must do more than allegeanlff's entitlement to relief”).
Yet, in a case “where there are welkaded factual allegations, a court should assume their
veracity and then determine whether they plausibly gieetasn entitlemenbf relief.”

Santiago v. Warminster Tw%29 F.3d 121, 130 (3d Cir. 2010) (internal quotation omitted). A
claim is facially plausible when there is suiict factual content to draw a “reasonable inference

that the defendant is liée for the misconductilaged.” Igbal, 556 U.S. at 678 (emphasis added).



V. ANALYSIS
a. Sovereign Immunity

TheMCPO moves to dismiss all claims against it on the grounds of Eleventh
Amendment sovereign immunityhis argument challenges the Cosiigubject matter
jurisdiction, and therefore is determined pursuant to Federal Rule of Civil Prod&{hjél).
Bianciak 77 F.3dat693 n.2. Courtgreat Eleventh Amendment immunity as an affirmative
defense, and “the party asserting [it] bears the burden of proving entitlemeghCaristy v. Pa.
Tpk. Comm'n54 F.3d 1140, 1144 (3d Cir. 1995).

Plaintiff's opposition to Defendarg’motion to dismiss relies on two primary arguments.

First, Plaintiffrelies onthe Magistrate Judde prior ruling aboutprosecutorial immunityn

granting Plaintiff’'s motion to amendSecond, Plaintiff argues thhie MCPQO'’s actios(or
inaction)at issue here aministrative rather than investigatoflaintiff contends that the
MCPQOs failure to follow the Attorney General Directivenderssovereign immunity
unavailablebecaus¢he MCPOQacted in a countievel capacity rather than a stig¢eel
capacity?

First, Plaintiff's reliance on the Magistrate Judge’s opinion iplaced TheMagistrate
Judge’s memorandum opinion turned on wheBiamtiff would be permitted to amertlde
pleadings to add MCPO as a defenda®ee Murphy v. Middlesex CntXo. 15-7102, 2017

U.S. Dist. LEXIS 56663 (D.N.J. Apr. 13, 2017). In opposing Plaintiff's motion, the MCPO

2 For the same reasons, Plaintiff contends thatMICPO is a persoamenable to suit under §
1983, and the Court considers those arguments in the next section.

3 The Magistrate Judgejsrior ruling is not binding on this Court and does not inform this
Court’s aralysis of sovereign immunity or personhood under § 1983.



asserted that it was immune to suit because of absolute immunity in the cdmedecutorial
immunity.

Analysis of prosecutorial immunity questions has two basic steps that mégpovéhe
court must ascéin just what conduct forms the basis for the plaintiff's cause of action, and it
must then determine what function (prosecutorial, administrative, investigats@nething
else entirely) that act serve@ee Schneyder v. Smif53 F.3d 313, 332 (3d Cir. 2014).

The Third Circuit assigns a “heavy burden” of establishing absolute immunity to the
prosecutorlLight v. Haws 472 F.3d 74, 80-81 (3d Cir. 2007), beginning from a presumption that
the lesser protection of qualified immunity appli@sid v. Malone538 F.3d 202, 207-08 (3d
Cir. 2008). Thus, prosecutors enjoy absolute immunity from 8§ 1983 claims only for fastivit

intimately associated with the judicial phase of the criminal pracé&smsbler v. Pachtmam24

U.S. 409, 430 (1976) (emphasis added), and qualified immunity when “acting in an investigative
or administrative capacity...Kulwicki v. Dawson969 F.2d 1454, 1463 (3d Cir. 1992) (citing
Imbler, 424 U.S. at 43@urns v. Reedb00 U.S. 478 (1991)). Courts must engage a “

‘functional’ analysis, Giuffre v. Bissel|l31 F.3d 1241, 1251 (3d Cir. 1994), to determine

whether the prosecutor “was functioning as the state’s ‘advocate’ whilgirgga the alleged
conduct that gives rise to the constitutional violatiofatris v. Cty. of Delawaret65 F.3d 129,

136 (3d Cir. 2006) (“...a prosecutor must show that he or she was functioning as the state’s

advocate when performing the action(s) in question...immunity attachesdoss'intimately

4 Plaintiff's reliance orSchneyder v. Smit653 F.3d 313 (3d Cir. 2011} particularly

misplaced. IrSchneyderthe plaintiff was an uncooperative witness in a criminal proceeding,
who was lateincarcerated for trial purposes for an extended period of tdnat 316.In
Schneyderthe Third Circuit held that the prosecutor was not entitled to prosecutorial immunity
reasoning in part that, in Pennsylvania, monitoring material witnesses waspbesibility of

the District Attorney’s office, and thus, a local mattdrat 322.



associated with the judicial phases of litigati but not to administrative or investigatory actions
unrelated to initiating and conducting judicial proceedings.”).

Sovereign immunity requires a differamalysis thaturns onsimilar, but separate
issues. See e.q, Fitchik v. N.J. Transit Rail Operation873 F.2d 655 (3d Cir. 198%ee also
Duffy v. FreedNo. 09-2978, 2010 U.S. Dist. LEXIS 98860, at *6 (D.N.J. Sept. 17, 2010)
(“Governmental function immunity [such as prosecutorial immunity] is not derioed fr
sovereign immunity.”). ®vereign immunity exists to afford states “the dignity that is consistent
with their status as sovereign entities,” and protects their treaddrigguotingFed. Maritime
Comm’n v. S.C. State Ports Auth35 U.S. 743 (2002)). 88 against state officials in their
personal capacities do not undermine the state’s dignity or treasury; theseapeapacity suits
can, however, undercut the rule of law by encouraging officials to act in a ntaaheroverly
cautiousld. To shield government officials from undue influence, the doctrine of governmental
immunity, such as prosecutorial immunity, has evolved concurrently with the dautrine
sovereign immunityld. at *6-7. While sovereign immunity applies only to official capacity
suits, governmental immunity, such as prosecutorial immusiylies only to personal capacity
suits. Id. at *7.

At issuein this motion isvhether theViICPO is entitled to sovereign immunity pursuant
to the Eleventh Amendment. The Eleventh Amendmaearitgrimmunity to thetates from suit
in federal court unless Congress has abrogated that immunity or the Stateveakit® U.S.
Amend. XI; Will v. Mich. Dep’t of State Polic&l91 U.S. 58, 66 (1989)['his immunity extends
to state agencies and state offiaersng in their official capacitiesho act on behalf of the

state see Regents of the Univ. of CalifornidDae 519 U.S. 425, 429 (1997), when “the state is

5 The Court does natddress the issue of waiybecausélaintiff hasnot raisedt.

8



the real party in interest” despite the named parties being a state agerfeaf dfitchik, 873
F.2dat659.

In Fitchik v. New Jersey Transit Rail Operations, Ji873 F.2d 655, 659 (3d Cir. 1989)
(en bang, the Third Circuit laid out a threfactor test for sovereign immunity thatllsjoverns
today.“[T]he Fitchik factors are (1) the funding factor: whether the state treasiegally
responsible for an adverse judgment entered against the alleged arrb@itéh€2) the status
under state law factor: whether the entity is treated as an arm of the State ated=ass law
and statutes; and (3) the autonomy factor: whether, based largely on the strutsuregerhal
governance, the entity retains significant autonomy from state conialliandi v. Montclair
State Univ,. 845 F.3d 77, 83 (3d Cir. 201@)iting Fitchik, 873 F.2d at 659). Notably, Estate
of Lagno v. Bergen Cnty. Prosecutor’s Offi¢é9 F.3d 850, 857-858 (3d Cir. 2014), the Third
Circuit reiteratedhatFitchik controls Eleventh Amendment analysis, and heldDisttict
Courts may not findhatthe Fitchik factors aresatisfied anytime the a county prosecutor engages
in classic prosecutorialr investigativeunctions,id. (reversing District Court grant of Eleventh
Amendment immunity and remanding for analysis of Eleventh Amendment immunity unde
Fitchik), whichis the test fofpersonhood” under 8 1983eeColeman v. Kaye87 F.3d 1491
(3d Cir. 1996)’ Thus, in order tbe entitled to Eleventh Amendment immunity, the MCPO

must satisfy thé&itchik factors.

® The Eleventh Amendment does not preclude suits brought against State officiails in the
personatapacities, however, even if the challenged conduct was part obtihaal
responsibilitiesHof v. Janci No. CV 17-295, 2017 WL 3923296, at *3 (D.N.J. Sept. 7,
2017)(citingHafer v. Melg 502 U.S. 21, 31 (1991)Munchinski v. Solomoi%18 F. App'x 150,
156 (3d Cir. 2015) (“Since Munchinski has sued the Prosecutthisimndividual capacities,
Eleventh Amendment immunity does not apply.”).

"In Colemarv. Kaye 87 F.3d 1491 (3d Cir. 1996), the Third Circuit held thaten New Jersey
prosecutors engage in classic law enforcement and investigative fundteynagtas Officers of
the State; but when county prosecutors perform administrative functions unrelated to the duties

9



The firstFitchik factor is the source of the funds to pay for the judgmEitthik, 873
F.3d at 659.This is the most important of the three factdk. Under ths factor, the Court
must determine if the Staig financially responsible for a judgment against the MCRO.
Wright v. State169 N.J. 422, 454-55 (2001), the Supreme Court of New Jersey held that the
State was required to provide defense and indemnification to county proseotfiog
employees engaged in law enforcement activities as part of a Statertaskand reached that
result due to the unique “hybrid” statutory relationship between the Attornegr&end county
prosecutorsbffices:

The position of county prosecutor was created for the
purpose of prosecuting “[tlhe criminal business of the State,”
N.J.S.A. 2A:1584, and “the Attorney General [is the] chief law
enforcement officer,” who “maintain[s] a general supervision” and
control over all of the county prosecutors. N.J.S.A. 52:17B-98;
N.J.S .A. 52:17B-103.

We are persuaded that when county prosecutors and their
subordinates are involved in the investigation and enforcement of
the State's criminal laws, they perform a functioat has
traditionally been the responsibility of the State and for which
Attorney General is ultimately answerable. In our view, the State
should be obligated to pay the county prosecutors and their
subordinates' defense costs and to indemnify them ifaleged
misconduct involved the State function of investigation and
enforcement of the criminal lawSee DelLisgv. Co. of Bergeh
326 N.J.Super. [32,] 40 [ (Apmiv. 1999) | (stating that “[a]

County Prosecutor is ‘a State officer,” and under oue tas, the
State may be obligated to defend and pay for actionable civil

involved in criminal prosecutions,” they act as county officialsat 1505-06. As explained in
the next sectionhts analysis applies when analyzingether an entity or its officials acting in
their official capacity are “persons” und®f983. See Estate of Lagan@69 F.3d at 855In at
least one unpublished opinion, the Third Cirdusis statethat Colemart‘essentially analyzed
the same factors presentedritchik’ as support for the District Court’s conclusion tRathik
is satisfiedanytime county prosecutors act as arms of the state by performing classic
prosecutorial functionsee Beightler v. Office dhe Essex Cnty. Prosecut@42 F. App’x 829,
832 (3d. Cir. 2009)In Estate of Laganchowever a different panel of th&hird Circuitrejected
this analysis in a published opiniand reiterated tha&titchik, and notColeman controls the
Eleventh Amedment analysis. 769 F.3d at 857-58.

10



wrongdoing by the County Prosecutor while acting as a law
enforcement officer”) (citation omitted).

We acknowledge that the Legislature intended a sharp
distinction between Staemployees and employees of other public
entities that may be indemnified by such entities, but that
distinction did not contemplate public employees, such as county
prosecutors, who have a hybrid status. We are persuaded that the
statutory language usenl N.J.S.A. 59:1-3 did not take into
account the unique role of county prosecutorial employees, paid by
the county, but performing a State law enforcement function.

Id. at 454-56.
Thus, although county prosecutors act as agents for both the State and the county that is
the situs of their office, the State is obligated to pay “the county prosecntbtisear
subordinates’ defense costs and to indemnify them if their alleged misconducedhtizg State
function of investigation and enforcement of the crimhiaws.” Id. at455. On the other hand,
“when county prosecutors are called upon to perform administrative tasks unreldteid t
strictly prosecutorial functions, such as a decision whether to promote an iatestithen the
county prosecutor acts on behalf of the county and is not entitled to indemnificatloe $tate.
See idat 454;see alsd’itman v. OttehbergNo. CIV. 10-2538 NLH/KMW, 2015 WL 179392,
at *6 (D.N.J. Jan. 14, 201%xplaining same)}dof v. Janci No. CV 17-295, 2017 WL 3923296,
at *3 (D.N.J. Sept. 7, 2017) (same).
As explained by the New Jersey Supreme CowVYiight, “[the States duty to
indemnify and defend county prosecutors and their subordinates is limited to actssiormsnis
that do_not involve actual fraud, aatumalice or willful misconduct169 N.J. at 456, (citing
N.J.S.A. 59:10A and N.J.S.A. 59:10:-Blyatt v. Cty. of Passai®40 F. App’x. 833, 837 (3d
Cir. 2009) (noting that the Attorney General may refuse to indemnify under N.J.S.A. § 59-10A-2

if the actresulted from willful misconduct or actual malic8lhe New Jersey Supreme Court has

11



held that the State’s obligations to defend and indemnify under N.J.S.A. § 5%:40A—
“wedded together.Wright, 778 A.2d at 4445. More specifically, the State mushemnify
employees for whom a defense is providéd.’at 444 (citing N.J.S.A. 8§ 59:10A% see also
Hof v. Janci No. CV 17-295, 2017 WL 3923296, at *3 (D.N.J. Sept. 7, A@kp)aining same)
The secondFitchik factor is the status of the agency under state [Ewe focus of the

second factor is “whether state law treats an agency as independent, oregadestor the
state.”Fitchik, 873 F.2d at 662. The office of the county prosecutor is establishbd bietv
Jersey Constitution, N.J. Const. art. VII, 8§ 2, T 1. County prosecutors are “appointed by the
Governor with the advice and consent of the [State] Senate.” N.J. Const. art. VII;T Hel.
criminal business of the State’ of New Jersey is ‘prosechy the Attorney Genarand the
county prosecutors.In re Camden Police Case2011 WL 3651318, at *8 (D.N.J. Aug. 18,
2011) (citing N.J.S.A. 8 2A:158—-4As explainedabove, however, county prosecutor’s offices
in New Jerseyold a ‘hybrid’ status as both arms of the state and arms of the county, depending
on the activity at issueSeeWright, 169 N.Jat441 (quotingColeman v. Kaye87 F.3d 1491,
1499 (3d. Cir. 1996)). The New Jersey Supreme Court more fully explained the hybridfstatus
prosecutors and their subordinates as follows:

It is well established that when county prosecutors execute their

sworn duties to enforce the law by making use of all the tools

lawfully available to them to combat crime, they act as agents of

the State. @ the other hand, when county prosecutors are called

upon to perform administrative tasks unrelated to their strictly

prosecutorial functions, such as a decision whether to promote an

investigator, the county prosecutor in effect acts on behalf of the
county that is the situs of his or her office.

Id. at 450 (quotingcoleman v. KayeB7 F.3d 1491, 1499 (3d Cir.1996)). Thus, fdér New

Jersey law, when county prosecutors and their subordinates perform law reefaread

12



prosecutorial functions, ‘they aas agents of the stateHyatt v. Cty. of Passai®@40 F. App’x.
833, 836 (3d Cir. 2009) (g Wright, 169 N.J. at 450-§1Hof, 2017 WL 3923296, at *4.

The tird Fitchik factor is the agency’degreef autonomy. County Prosecuteioffices
and their employees are subject to supervision and supersession by the Ateramien
engaged irithe criminal business of the Stdt&eeN.J.S.A. § 52:17B-106 (“[T]he Attorney
General may supersede the county prosecutor for the purpose of prosecuting alfiofitiaé¢ c
business of the State in said county, intervene in any investigation, crimioal actproceeding
instituted by the couty prosecutor, and appear for the State in any court or tribunal for the
purpose of conducting such investigations, criminal actions or proceedings dseshedkessary
for the protection of the rights and interests of the Staw&alsoN.J.S.A. 52:17B-107,
N.J.A.G. Directive No. 2006-5, | &tate v. Harveyl76 N.J. 522, 532 (2003) (citir®jate v.
Marshall, 123 N.J. 1, 176-77 (1991)) (explaining that it is at the Attorney General’s discretion
whether to supersede a county prosecutor under N.J.S.A. 5207&Band applicable case law).

Here, the Court finds th#te MCPO has not met its burden with respect to the first
Fitchik factor— the funding factor. fAe Office of the Attorney General of the State of New
Jersey has filed the instant moti@endismiss on behalf of the MCPO, suggesting that the State
intends to defend and indemnify the MCPO. Defendant’s briefing, however, has not directly
addressed whether the State will actually defend and indemnify MCPO beyonddhe ins
motion to dismiss or if the State would be liable for any judgm$&eg, e.gHof, 2017 WL
3923296, at *3 (finding that state’s representation of Defendaudliss assertion in the state’s
brief that it would be required to defend and indemnify Defendants was suffigatigfy the
first Fitchik factor). Furthermore, the acts and omissions alleged in the Complaint involve

allegations of an intentional cover up by members of the MCPO, which could, if proven, amount

13



to willful misconduct. Absent any representation thlé State intends to defend and indemnify
the MCPObeyond the instant motion to dismiss, Defendant has not met its burden to show that
theFitchik factor is satisfied Because the firdtitchik factor is the most importafactor, the
Court finds that Defendants have not meet their burden to show that they are entitéacidhEl
Amendment immunity, and the Court will deny tmetion to dismiss on the basis of Eleventh
Amendment immunity
b. MCPOis not a person under 42 U.S.C. § 1983

That is not the end of the matter, howewasMCPO also argues that it is not a person
amenable to suit under 42 U.S.C. § 1988Will v. Michigan Department of State Poljei91
U.S. 58, 71 (1989), the Court held that “neither a State nor its offestitsy in their official
capacities are ‘personghder 8 1983.” Local governmental bodies and their officials, by
contrast, are regarded as “persons” amenable to suit under §5E@88lonell v. Dep't of Social
Servs, 436 U.S. 658, 690 (1978). This inquiry is distinct from the analysis of sovereign
immunity. See Estate of Lagan®69 F.3d at 857-58, n.8.

Here, the Court must determine whethM&€POwas acting a@rm of the Statevhen it
engaged in the misconduct at isslieat analysiss guided byColeman v. Kaye87 F.3d 1491
(3d Cir. 1996). IrColemanthe Third Circuit “held that ‘when [New Jersey] county prosecutors
engage in classic law enforcement ancestigative functions, they act as officers of the State.”
Estate of Lagano/69 F.3d at 85&citing Coleman 87 F.3d at 1505emphasis addedyVhen,
however, prosecutors “perform administrative functions ‘unrelated to the dqutadged in
criminal prosecutions,’fd. (quotingColeman 87 F.3d at 1505-06), they are not acting as arms
of the state but as county officials who remain subject to § 1983 suits. “The cattt@y o

actions taken, and not their alleged wrongfulness, is determinat®esfiof, 2017 WL

14



3923296, at *5. Wheragersonnel or staffing decisions fall within the administrative ambit of a
prosecutor’s office and therefore “flow from the Counggyans v. City of Neway2016 WL
2742862, at *9 (D.N.J. May 10, 2016), actions taken related to enforcing the crimiriall law
within the “law enforcement and prosecutorial functions” of the county prosexof@ice and
therefore constitute conduct as an arm of the stdtet *10. In order to determine whether the
conduct at issue falls into “the ambit of ‘classic kemforcement and investigative functions|[]”
Estate of Lagano/69 F.3d at 855 (citinGoleman 87 F.3d at 1505), the Amended Complaint
“must be read as a whole, and its averments and the inferences reasonably dnaivasieo
averments must be viewed Imetlight most favorable to the plaintifid. (citing S.H. ex rel.
Durrell v. Lower Merion Sch. Dist729 F.3d 248, 256 (3d Cir. 2013)).

Here, the Court is persuaded that the offending condecthe failure to follow A.G.
Directive No. 2006-5is relatedto aprosecutor’s classiaw enforcemenand/or investigative
functions and is unlike the type of personnel and staffing decisionaréheharacterized as local
matters. The MCPOundertook an internal affairgvestigationof the circumstancesigounding
Mr. Murphy’s death, as is required ByG. Directive No.: 2006-5, which mandates investigation
“of any use of force by law enforcement officer involving death or serious irguayperson
where the law enforcement officer [is] employed byuanicipal or county agency”, and is to be
investigated by “the County Prosecutor’s Offinghe County of occurrentéAm. Compl.at
50, A.G. Directive No. 2006-5), and found that no officer had engaged in any wrongddmg. (
Compl., § 53.)Thepolicy that the MCPO was reqed to follow is even describes a law
enforcement directive in its full title: “Attorney General Law Enforcement DuedNo. 2006
5.” A.G. Directive No. 2006-5The fact that the MCPO failed to follow the directiudy

(allegedlyon more than one occasion) as part of an alleged cowdrthe use of excessive force
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against Mr. Murphy does not render the conduct wholly unrelated to law enforcement and
investigative functionsr otherwise transform it into a locat adminisrative matter. Cf.
Laganqg 769 F.3d at 855-56 (describing actions taken in the context of a personal and business
relationship by an individual prosecutor and his office that exceeded thdac'd¢tass
enforcemenand investigative functions”). The Cowill therefore grant the MCPQO'’s rtion to
dismissthe Amended Complaint, finding that the MCPO is not a “person” under 42 U.S.C. 8§
1983 with respect to the offending conduct at issue.
c. Plaintiff's Request for Leave to Amend

Plaintiff requests leave to amend his complaint to assert claims agaipsbdbeutor in
his or herpersonatapacity as well as to seek declaratory and injunctive relief against the
MCPO. Although Plaintiff's claimdor damages against the MCPO arevdssedwith
prejudice the Court willgrant leave to amertie complaint to assedlaims against the MCPO
for injunctive relief and against the prosecutor(s) in his or her persapatity®

V. CONCLUSION
For the reasons set forth in tl@pinion, Defendant’s motion to dismiss is grante@ihe

Claims for damages against the MCPO are dismissed with prejudice. Plaintiffiiscdyleave to
amend the Complaint to assert claims against the MCPO for injunctive relief agdinst the

MCPO proseaitor(s) inhis or her personalapacity. An appropriate Order follows.

8 With that said, th€ourt finds it to be inconceivable tHakaintiff could assert any claim for
injunctive relief against the MCPO at this stadggowever, that is not the matter at hand in this
Opinion.
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Dated:Decembed2, 2017

/s/ Freda L. Wolfson
Freda L. Wolfson
United StaesDistrict Judge.

17



18



	UNITED STATES DISTRICT COURT
	WOLFSON, U.S. District Judge:
	IV. ANALYSIS
	Dated: December 12, 2017

