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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CALVIN T. STEVENS, Civil Action No. 15-7261 (FLW)
Plaintiff,
V.
OFFICER STEWART A. WAY, et al., OPINION
Defendants.

WOL FSON, United States District Judge:

l. INTRODUCTION

Plaintiff Calvin T. Stevens filed the instant Complaint alleging violations of his
constitutional rights arisinffom his arrestand resulting imprisonment, on August 27, 2015.
The Court previously granted his application for FFEECF No.2.) At this time, the Court
must screen the Complaint pursuant to 28 U.S.C. § 1915(e)(2)(B) to determine whether it should
be dismissed as frivolous or malicious, for failure to state a claim upon whiehmely be
granted, or because it seeks monetaryfritien a defendant who is immune from such relief.

For the reasons explained below, the Court dvilimiss the Complaint for failure to state a claim

L A copy of the Court’s Order was sent to Middlesex County Adult Correctional Celteas
returned as undeliverable. (ECF Nos. 3-4.) Inctheer letteraccompanying his Complaint,
Plaintiff provided another address to be used if he was releasegaffofECF No. 1-1.)As
such, the Court will direct the Clerk of the Court to send copies of this Opinion and
accompanying Orddo that address.
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for which reliefmay be granted under § 1915(a) and will grant Plaintiff leave to file an Amended
Compilairt within 30 days.

. FACTUAL BACKGROUND

Plaintiff's Complaint in this civil action provides few facts regarding the atlege
constitutional violations that giuwése to his claims again€lity of New Brunswick Police
Officers Stewad A. Way and Alexan. J. Unis (collectively referred to as the “Officer
Defendants”). His Complaint alleges that the Officer Defendaoked probable cause to arrest
him “for an alleged [sicYiolation of domestic violenceihich resulted in his false arrest and
imprisonment. (ECF No.1, Complaint at 4-5.)t appears from his Complaint that the domestic
violence allegation was made by Deborah E. McKimid., Complaint at 5.) Plaintiflso
alleges that the Officer Defendaritienied him equal protection and due procesteiaw.”

(Id). Plaintiff seeks damageaninternal affairs investigation, arfcklease from the charges”
currently pending against him in family courtd.( Complaint at 6/7.)

Plaintiff hasalsoattached to his Complaiahd asked the Court to considetocument
entitled“Notice of Affidavit” (hereafter referred to as the “Affidavitiyhich appears to relate to
a separate actigmending in the Superior Court of New Jersey, Middlesex Courtythat
action, Plaintiff hasued Ms. McGill and the & Brunswick Police DepartmenErom that
Affidavit, the Gourt gleans the following facts that are relevant to the instant action against

Defendants Way and Uzunis.

2 The Court does naonstrue Plaintiff to namils. McKimm and the City of NeBrunswick as
Defendants irthis action. The Court will however, consider the facts in tiel@vit that relate
to the alleged constitutional violations Bgfendants Way and Uzuni$.o the extent Plaintiff
files an Amended Complaint with respect to Defendants Way and Uzunis, he may also add
additional claims against other Defendants involved in the alleged misconduct.
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At the time that the allegations giving rise to Plaintiffemplaint occurred)efendant
McKimm was allegedly living in squalor and using drugSedECF No. 1-2, Affidavit attached
to Complaint, apage2-3.) On July 9, 201Flaintiff wasreleased from jandwent to visit
Ms. McKimm at her rooming househere hadiscovered heinjured and unconsciousld() He
alleges that Ms. McKimm told him thah had fallen down the stairs and injured six of her ribs.
(Id. at 3) He also alleges that “all injuries were done prior to her release from jail lgro[Ju
2015].” (d.) Plaintiff called the pate, who responded to the scene along with Emergency
Medical Service¢'EMS”). (Id. at 3.) Plaintiff’'s Affidavit initially states that the arriving
officers, described as four males and one fentafegre [sic]terrified to enter the room[,hnd
does not identifyOfficer Way and Uzunisistwo of the four male officers(ld.) Later in the
Affidavit, howeverPlaintiff states thaDfficers Ways and Uzunis wefboth present to that call
[atMcKimm’s addresg” (See idat pagé€r.)

According to the AffidavitMs. McKimm was hospitalized with fractured collarbone
and ribs, and Plaintiff visited her in the hospital on July 12, 20tb at(4.) Plaintiff also states
that heretrieved some of his belongings from Ms. McKimm’s room, and moved to the fourth
floor of the rooming house.ld, at 34.)

On July 15, 2015, Ms. McKimrallegedly made false reports to law enforcement and
filed a temporary restraining order (“TRO”) against Plaintiff, alleging tieshad committed a
“simple assault” against herld(at 4.) Although Plaintiff had not yet been served with the
TRO, widentified New Brunswick Police Officerlegedlyknocked at his door on July 16,
2015 and informe&iim that he was in violation of the TROId() These unidentifietNew

Brunswick police fficers allegedly “assaulted him with handcuffs” and took him togblkce



station where he was served with the TR@.) (Plaintiff remained in jail from July 16, 2015 to
July 20, 2015. I¢.)

On August 11, 2015 and August 12, 2015, Ms. McKimm again made false reports to law
enforcement stating “events that never ever took place.” (Id6at Blaintiff allegs that
Defendant Officers Way and Uzunis tookghstatements from Ms. McKimm(ld. at6-7.) As
evidence of the falsity of Ms. McKimm&omplaints about him |&ntiff alleges that Ms.
McKimm'’s second false report states that Plaintiff violated the TRO g@ugtul2, 2015 at 1:36
p.m. A that date and timé&owever Plaintiff alleges that hevas filing a TRO against Ms.

McKimm at the courthouse and could not have been in two places at ¢ohcat 6() With
respect to Officey Ways and Uzunis, Plainti#illegesthat they tised no discretion in probable
cause in taking a stateent from Ms. McKimm]” (Id.)

On August 27, 2015, Plaintiff encountered Officers Way and Uzunis while walking on
French and Louis Street$d(at 6.) The Officers shouted to him that there was a warrant out for
his arrest, but allegedly did not searthe’ systerhor take his identification. 1d.) Plaintiff
furtherstatesthat Wayand Uzunis “arrested an innocent West-Indian man on August 27, 2015 . .
. in conjunction with an illegal complaint[.]’ld. at7.) At the time the affidavitvas drafted,

Plaintiff hadbeen in jail for 21 days.Id.)

In his Complaint, Plaintiftlso allegeshat the individuals in the NewrBnswick Police
Department have “used enforcement of the law to oppress the rights of citkeesrtiself]”
and have “not us[ed] the proper discretion when making decisions affecting duedifi®erty of
minorities in New Brunswick.” (ECF No. 1, Complaint at ®laintiff’s affidavitfurther states
thathis arrest byOfficers Way and Uzuniwas motivated by racial prejudiesad bias. Ifl. a 7.)

To support this allegation, he cites to the “numerous lawsuits” against th&maswick Police



Department, including lawsuit byits own African American police officersPlaintiff's
affidavit also statethat he believes that Officers Ways adizlinis are unstable, atitht he fears
retaliation by them and other police officersd. @t6-7, 9.)

1. STANDARD OF REVIEW

Under the PLRA, district courts must review complaints in those civil actions chwhi
person is proceeding forma pauperis See28 U.S.C. § 1915(e)(2)(B). The PLRA directs
district courts tasua spontelismiss any claim that is frivolous, is malicious, fails to state a claim
upon which relief may be granted, or seeks monetary relief from a defendantiminauise
from such relief.ld. “The legal standard for dismissing a complaint for failure to state a claim
pursuant to 28 U.S.C. 8§ 1915(e)(2)(B)(ii) is the same as that for dismissing a compkuanpur
to Federal Rule of Civil Procedure 12(b)(65threane v. Seang06 F. App’x 120, 122 (3d Cir.
2012) (citingAllah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000Qourteau v. United States
287 F. App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. 8 1915A(b)).

Here, Plaintiff’'s Complaint is subject to screening under 28 U.S.C. 8 1915(e)(2)(B).
When reviewing a motion to dismiss under Fed. R. Civ. P. 12(b)(6), courts first separate t
factual and legal elements of the claims, and accept all of thepleatied facts as tru&ee
Fowler v. UPMC Shadysid&78 F.3d 203, 210-11 (3d Cir. 2009). All reasonable inferences
must be made in the plaintiff's favoBee In re Ins. Brokerage Antitrust Liti$18 F.3d 300, 314
(3d Cir. 2010). The Complaint must also allege “sufficient factual matter” to gteivthe claim
is facially plausible. Fowler v. UPMS Shadysidg78 F.3d 203, 210 (3d Cir. 2009) (citation
omitted). “A claim has facial plausibility when the plaintiff pleads factual contah&tlfows the
court to draw the reasonable inference that the defendant isfbalihe misconduct alleged.”

Fair Wind Sailing, Inc. v. Dempster64 F.3d 303, 308 n.3 (3d Cir. 2014) (citation omitted).



Courts are required to liberally construe pleadings draftqutdgeparties. Tucker v.
Hewlett Packard, In¢.No. 14-4699 (RBK/KMW), 2015 WL 6560645, at *2 (D.N.J. Oct. 29,
2015) (citingHaines v. Kerner404 U.S. 519, 520 (1972)). Such pleadings are “held to less
strict standards than formal pleadings drafted by lawydds.'Nevertheless, pro se litigants
must still allege facts, which if taken as true, will suggest the required eleafie@mg claim that
is assertedld. (citingMala v. Crown Bay Marinalnc., 704 F.3d 239, 245 (3d Cir. 2013)). To
do so, [a plaintiff] must plead enough facts, accepted as true, to plaugjghss entittement to
relief.” Gibney v. Fitzgibbon547 F. App'x 111, 113 (3d Cir. 2013) (citiBgstrian v. Levj 696
F.3d 352, 365 (3d Cir. 2012)). “Liberal construction does not, however, require the Court to
credit a pro se plaintiff's ‘bald asserts’ or ‘legal conclusions.”1d. (citing Morse v. Lower
Merion Sch. Dist.132 F.3d 902, 906 (3d Cir. 1997)). That is, “[e]vear@secomplaint may be
dismissed for failure to state a claim if the allegations set forth by the plaimiféthe
constued as supplying facts to support a claim entitling the plaintiff to rdliefciting
Milhouse v. Carlson652 F.2d 371, 373 (3d Cir. 1981)).

V. ANALYSIS

The Court constres Plaintiff's Complaint and Affidavit to rai$e&o distinct sets of
congitutional claims related tdis arrest by the Defendant OfficerEirst, by alleging that the
Officer Defendants lacked probable cause to arrest him, he adaerts offalse arrest anthlse
imprisormentarising under the Fourth Amendme®&econd, by alleging that his arrest was

motivated by race discrimination, Plaint#§serta claim of selective enforcement arising under



the Equal Protection claussf the Fourteenth AmendmentThe Court begins with Plaintiff's
claims for false imprisnment and false arrest.
a. False Arrest and False mprisonment

The Court construdslaintiff to assertclaims under the Fourth Amendment false
arrest and false imprisonment stemming from his abe#ite Officer Defendanten August 27,
2015% It is well established in the Third Circuit that an arrest without probable causeisth
Amendment violation actionable under 8§ 19&ee Walmsley v. Philadelphi&72 F.2d 546 (3d
Cir. 1989) (citing casesyee alsAlbright v. Oliver 510 U.S. 266, 274 (1994) (a section 1983
claim for false arrest may be based upon an individual’s Fourth Amendment right ¢e @i
unreasonable seizures)o state a Fourth Amendment claim for false arrest, a plaintiff must

allege two elements: 1hat there was an arrest; and (2) that the arrest was made without

3 Plaintiff's allegationsthat the Officer Defendants arrested Hihwithout probable causand

(2) due tohis raceindeed, aisetwo distinctclaims for relief. Probable cause depends on the
objective facts and circumstances of the arrest; the subjective intent afetsteng officer is
irrelevant. SeeWhren v. United State§17 U.S. 806, 813 (1996). As explained by the Supreme
Court inWren “the constitutional basis for objecting to intentionally discriminatory application
of laws is the Equal Protection Clause, not the Fourth Amendment. Subjective interajons pl
role in ordinary, probableawse Fourth Amendment analysis.” Thus, a plaintiff cannot 8ase
false arrest claim on the arresting officer’s alleged raciatas see e.g.Alatragchi v. City &

Cty. of San FrancisgdNo. C-99-4569 PJH, 2001 WL 637429, at *2 (N.D. Cal. May 30, 2001)
(explaining same)ut an arrest motivated by racial animus re@e aclaim for selective
enforcement, provided the othedements of the claim are me®ee, e.g., Dique v. New Jersey
State Police603 F.3d 181, 184 (3d Cir. 201@pnstruing claims for false arrest and selective
enforcement)Adams v. Officer EriGelhorst 449 F. App'x 198, 201, 203-204 (3d Cir. 2011)
(same)

4 Although the Affidavit states that Plaintiff was also arrested 16/y2015, the arresting
officers areunidentified To the extent Plaintiff seeks to raise claims related to this aneest,
must file an Amended Complaint, which either identifies the officers or nanmasathdohn Doe
Defendants.



probable causé. Dowling v. City of Philadelphia855 F.2d 136, 141 (3d Cir. 1988ge also
James v. City of WilkeBarre, 700 F.3d 675, 680 (3d Cir. 2012).

A claim for false imprisnment arises when a person is arrested without probable cause
and is subsequently detained pursuant to that unlawful éesstAdams v. Officer Eric Selhgrst
449 F. App'x 198, 201 (3d Cir.201 1€l curian) (citing Groman 47 F.3d at 636). Thus, a cdlai
of false imprisonment in this context is derivative of a claim for arrakbwi probable cause.
See Johnson v. Camden Cnty. Prosecutors' Qffioe11-3588, 2012 WL 273887, at4 n. 2
(D.N.J. Jan.31, 2012) (citir@roman 47 F.3d at 636).

Notably, “[tlhe proper inquiry in a section 1983 claim based on false arrest ... is not
whether the person arrested in fact committed the offense but whetheesimgrofficers had
probable cause to believe the person arrested had committed the offeogdirig, 855 F.2d at
141. “Probable cause to arrest exists when the facts and the circumstances withiestiregar
officer's knowledge are sufficient in themselves to warrant a reasonabla pelsgieve that an
offense has been or is being committed by the person to be artelsterkle v. Upper Dublin

Sch. Dist, 211 F.3d 782, 788 (3d Cir. 2000) (quoti@gsatti v. New Jersey State Polidd F.3d

> Where an arrest is made pursuant to a warrant, establishing a lack of probablegaiss a
plaintiff to show “by a preponderance of the evidence: (1) that the police officeirgigwnd
deliberately, or with a reckless disregard for the truth, made false stdtear omissions that
create[d] a falsehood in applying for a warrant; and (2) that such statemenigssions are
material, omecessary, to the finding of probable caudeckman v. Lancaster Cit$29 F.
App’'x 185, 186-87 (3d Cir. 2013) (citinWilson v. Russ®12 F.3d 781, 786—87 (3d Cir. 2000)
(internal quotations and citation omitted)). To determine whether an omissnateisal, Courts
must predict whether a reasonable judge would conclude that a correctedtaffécav
insufficient to establish probable caussherwood v. Mulvihi)l113 F.3d 396, 401 (3d Cir.
1997). Here, it appears that Plaintiff was arrested pursuant to a wéesmtiCF No. 1, Compl.
at 67), but itis not cleafrom the Complaint and Affidavivhether either of the Officer
Defendants actually applied for tagrest warrant As such, for purposes of screening the
Complaint, theCourt analyzes Plaintiff’s claimegainst the Officer Defendaniader the more
general standard for assessing probable dauserest



480, 482 (3d Cir.1995)kee also Mina tee v. Phila. Police Dep02 F. App'x 225, 228 (3d Cir.
2012) (citation omitted). Thus, tlaeresting officer must only reasonably believe at the time of
the arrest that an offense has been beisg committed, a significantly lower burden than
proving guilt at trial. See Wright v. City of Phila409 F.3d 595, 602 (3d Cir. 2005ge also
Hayes v. MorrisNo. CIV. 13-0608 PGS LHG, 2013 WL 4046022, at *3 (D.N.J. Aug. 8, 2013)
(same).

Here, Plaintiff appears to contend that the Defendant Officers did not have probabl

cause to arre$tim because Ms. McKimiw statement to the Officer Defendants sglse The

central issue, however, is not whether Plaigtdfually committedhe offenses complained of by
Ms. McKimm; rather, lte issue is whether the Defendant Officerso allegedly took Ms.

McKimm'’s falsestatementreasonably believetthat Plaintiff committed the &nses alleged by

Ms. McKimm, thecomplaining witness.

TheThird Circuit has held that a victins identification, even without any other
evidence, will ‘usually be sufficient to establish Ipable cause."Cooper v. City of Philadephja
No. 15-1431, 2016 WL 210459, at *1 (3d Cir. Jan. 19, 2016) (cwiiigon v. Russ®12 F.3d
781, 790 (3d Cir. 2000). This rule, while not absolute, is subject only to limited exceptions for
cases where the officer is aware of “[ijndependent exculpatory evidence or Sabstatence
of the witness's own unreliabilityltl. In such instances, the identification migbkt“fatally
undermined.’ld.; see alsduinn v. CintronNo. CIV.A. 11-02471, 2013 WL 5508667, at *4
(E.D. Pa. Oct. 3, 2013) (“Generally, police may rely on the statements of a grotipewitness
to a crime when making a probable cause determinatiansasellestablished that when an
officer has received ... information from some person—normally the putative vicim or

eyewitness—-who it seems reasonable to believe is telling the truth, he has probable)cause.”



(citations omitted) Additionally, police do not have a constitutional duty to investigate a
defendant's protestations of innocence or to search for evidence of affiraefénses prior to
making an arrestSee, e.gMerkle v. Upper Dublin Sch. Dis11 F.3d 782, 790 n. 8 (3d Cir.
2000) (stating police officer is “not required to undertake an exhaustive inviestigabrder to
validate the probable cause that, in his mind, already existed.”)

Here, Plaintiff fails to state a claim for falagest, and the resulting falseprisonment,
because he admiis the Affidavit that the Officer Defendants arrested Riifii based orMs.
McKimm'’s allegedly false statement that he had violated the, ER® he provideso facts that
would suggest that th@fficer Defendant&new he could not have gonittedthe offensesr
that the Officer Defendantsd reasomo doubtMs. McKimm'’sreliability when they took her
allegedly falsestatementind subsequently arrested Plaintiff for violating the TFOnilarly,
Plaintiff hasalleged inhis ComplainthatMs. McKimm has an unspecified menilahesECF
No. 1, Complaint at page 1), but he does not allege th&ffleer Defendantknew that Ms.
McKimm was mentally illand that they should have doubted her reliability due to this
unspecified mental illnes Finally, the Aidavit appears to state that tléficer Defendants
were among the officers thagsponded to the scene at Ms. McKimm’s room on July 9, 2015
(seeECF No. 1-2, Affidavitat page7), but Plaintiff's Complaint and Affidavit do not suggest
that they knew she was an unreliable complaining withess based on their prior deghirges .
In sum, b state a claim for false arrest and false imprisonniaintiff must provide facts
suggesting that the Officer Defendants kribat Plaintiff did notwiolate the TRQor that they
had some reason to doubt the reliability of MeKimm’s statement.As such, the Court

dismisseshese claimsvithout prejudice at this timeTo the extent Plaintiff is able to provide
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factsto overcome the deficiencies notes herein, he may file an Amended Complaint within 30
days of the date of the Order accompanying this Opinion.

b. Sdective Enforcement under the Fourteenth Amendment

The Court also constru€daintiff to allegethat hisarrest was basl on tle Defendant
Officers’ improper racial motivg i.e., that he was arrested because he\sest Indiarman. As
explained by the Third Circuit iDavis v. Malitzkj 451 F. App'x 228, 234 (3d Cir. 2011),
“[s]elective prosecution is a form of discriminatoayd enforcement that has been held to violate
the Equal Protection Clause of the Fourteenth Amendment$ioké&Vo v. Hopkinsl18 U.S.

356, 6 S.Ct. 1064, 30 L.Ed. 220 (1886), which held officials liable for ‘illegal discrimination’
when they ‘applied anddministered’ a facially neutral law ‘with an evil eye and an unequal
hand.” To establish a selectivenforcement claim, a plaintiff must demonstrate (1) that he was
treated differently from other similarly situated individuals, and (2) “thatstblisctive treatment
was based on an ‘unjustifiable standard, such as race, or religion, or some ottaey daloior,

... Or to prevent the exercise of a fundamental rightil’v. City of Scranton411 F.3d 118, 125
(3d Cir. 2005) (quotingdolder v. City é& Allentown 987 F.2d 188, 197 (3d Cir. 19933ge also
Johnson v. Camden Cty. Prosecutors' Offide. CIV. 11-3588 RMB, 2012 WL 273887, at *3
(D.N.J. Jan. 31, 2012).

The Court finds that Plaintiff has not pleaded any facts showing that heltdideesntly
than other similarly sitated individualsi.e., that non-West Indian or naninority individuals
werenot arrested for violating TROs. Instead, Plaintiff points generally to the ‘hoursne
lawsuits” against the New Brunswick Police Department, @ioly a lawsuit by African
American police officers. Because these fasti@nding alone, do not suggest selective
enforcement based on race, @murt will dismiss this claim without prejudice. To the extent

Plaintiff is able to supplement his Complaivith facts to overcome this pleading deficiency, he
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may file an Amended Complaint within 30 days of the date of the Order accongpémgin
Opinion.

V. CONCLUSION

For the reasons explained in this Opinion,@menplaint is dismissed without prejudice.
Plaintiff, however, has leave to file an Amended Complaint within thirty-days the date of

the Order accompanying this OpinioAn appropriate Order follows.

/s/ Freda L. Wolfson
Freda L. Wolfson
United States District Judge

Date:May 24 2016
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