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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TREVOR MILLER
Civil Action No. 3:15ev-7496BRM-DEA
Plaintiff,

V.
OPINION
WARREN HOSPITAL IPS, PA and
CHRISTOPHER MANN,

Defendants.

MARTINOTTI, DISTRICT JUDGE
Before this Court iDefendantWarren Hospital IPA, PA’s (*“Warren Hospital§lotion

for SummaryJudgmenias toPlaintiff Trevor Miller's (“Trevor’)! Apparent Authority Claim.
(ECF Ncs.96 and 127.Both Trevorand Christopher Mann (“*Dr. MannfiJed oppositions(ECF
Nos.97, 101, 129 and 13Maving reviewed the submissions filed in connection witiMb&on
andhaving declined to hold oral argument pursuant to Federal Rule of Civil Procedure Gi8(b), f
the reasons set forth below and for good cause sharren Hospital’sviotion for Summary
Judgment iSRANTED.
. BACKGROUND

Theissue before this Court is wheth&farren Hospital is vicariolysliable for Dr. Mann’s
alleged medical malpractice under a theory of apparent authontyanuary26, 2018 Warren

Hospitalfiled a Motion forSummaryJudgmenbn thisissue.(ECFNo. 96.) Both Trevor andDr.

1 The Court means no disrespecitevor Miller and his mother Susan Miller but refers to them
by their first name for clarity.
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Mannfiled oppositiongo thatMotion. (ECFNos.97 and 1013 Thefactsand procedurdiistory
of this matterare setforth in this Court’s prior opinion (ECF No. 79), andwill not berepeated
here.The following factualbackground, howeveis pertinento this matter.

SusanMiller (“Susan”) Trevors mother,wastreatedat Dr. Mann’s private office leading
up to hisbirth. (ECFNo. 129at9.) On June 16, 1995 usancalledDr. Mann’s office whenher
waterbroketo inform him that shevason herway to WarrenHospital.(Ex. B to ECFNo. 129-1
1 16.) She subsequently reportedVarrenHospitalfor herlabor andlelivery andwastreatedby
Dr. Mann. (d.) Shesigned a‘CONSENT FOR ADMISSION AND TREATMENT” clause,
displaying aWvarrenHospital logo statingthe following,in relevantpart:

| the undersignedgreeand giveconsentfor admissionto Warren
Hospital under theare of my attending physician, higssociates,
partners,assistantor designeesl further consentto any hospital
care prescribedby my physicians, surgeons or otheredcal
personnel employed bye.| further consent and graatithorization
to WarrenHospital,its nursesor otherpersonnel whether employed
directly by the hospital or broughin on a consultingpasis,for all
such treatmentsand procedureas may be necessaryfor me, in
accordancevith the judgment ofmy physician.
(ECFNo. 97-2.)Dr. Mannwasnotan employeeat WarrenHospitalat thetime of Trevors birth.
(Id. at8-9.)
. LEGAL STANDARD
Summary judgment is appropriate “if the pleadings, depositions, awmsrs to
interrogatoriesand admissions dfile, togethemwith the affidavits, if any, show thathereis no

genuingssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter

of law.” Fed.R. Civ. P.56(c). Afactualdisputeis genuineonly if thereis “a sufficientevidentiary

2 This Motion was inadvertently overlooked when the Court decided Warren Hospital and Dr.
Mann’s motions for summary judgment with prejudice for failure to statenaapiacie case by
supporting expert opinions (ECF Nos. 109 and 112) and therefore, \aldvess herein.
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basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it

has theability to “affect the outcome of thsuit under governingaw.” Kaucher v. Cty. of Bucks,

455 F.3d 418, 423 (3@ir. 2006);see also Anderson v. Liberty Lobby, Inc., 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude arant of summary
judgment.Anderson, 477 U.S. at 248.“In considering a motiofor sunmaryjudgment, alistrict
courtmay notmakecredibility determinations or engageanyweighing of the evidenc@stead,
the non-moving party’s evidends to be believed andll justifiableinferencesreto bedrawnin

his favor.” Marino v. Indus. Crating Co., 358 F.3d 241, 247 (3dir. 2004) (quotingAnderson,

477U.S.at 255));see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-77 (3dir. 2002).“Summaryjudgmentmay not be
granted . . if thereis adisagreemendverwhatinferencecanbereasonablgrawnfrom thefacts
evenif thefactsare undisputed.’Nathanson v. Med. Coll. of Pa., 926 F.2d 1368, 138rd Cir.

1991)(citing Gans v. Mundy, 762 F.2d 338, 340 (3dir.), cert. denied, 474U.S. 1010 (1985));
Ideal Dairy Farms, Inc. v. John Labatt, Ltd., 90 F.3d 737, 744 (3@ir. 1996).

Theparty movingfor summaryjudgment has thimitial burden of showing thieasisfor its
motion. Celotex Corp. v. Catrett, 477U.S.317, 323 (1986)f the movingparty bearsthe burden
of persuasiorat trial, summaryjudgmentis appropriate onlyf the evidencés not susceptibléo
differentinterpretationsor inferencesby thetrier of fact. Hunt v. Cromartie, 526 U.S. 541, 553
(1999).0n the other handif the burden opersuasiorat trial would beon the nonmoving party,
the party movingfor summaryjudgmentmay satisfyRule 56’s burden of productioby either(1)
“submit[ting] affirmative evidencethat negatesan essentiaklementof the nonmoving party’s
claim” or (2) demonstratinfthat the nonmovingparty’s evidenceis insufficientto establishan

essentialelementof the nonmovingparty’s claim.” Celotex, 477 U.S. at 330 (Brennan, J.,



dissenting) Oncethe movantadequatelysupportsts motion pursuanto Rule 56(c), the burden
shiftsto the nonmovingparty to “go beyond the pleadings and by her aaffidavits, or by the
depositionsanswergo interrogatoriesand admissions dfile, designatespecificfacts showing
thatthereis a genuinassuefor trial.” I1d. at 324;see also Matsushita, 475U.S. at 586; Ridgewood
Bd. of Ed. v. Sokley, 172F.3d 238, 252 (3€ir. 1999).In deciding themeritsof aparty’s motion
for summaryjudgment, theourt’srole is notto evaluatehe evidenceanddecide theruth of the
matter, but to determinewhetherthereis a genuinassuefor trial. Anderson, 477 U.S. at 249.
Credibility determinationarethe province of théactfinder.Big Apple BMW, Inc. v. BMW of N.
Am., Inc., 974 F.2d 1358, 1363 (Zcir. 1992).

Therecanbe “no genuineissueasto anymaterialfact,” howeverjf apartyfails “to make
a showingsufficient to establishthe existenceof an elementessentiato that party’scase,and on
which thatpartywill bearthe burden of proddttrial.” Celotex, 477U.S.at322-23.[A] complete
failure of proof concerningnessentiatlementof the nonmoving p&y’s casenecessarilyenders
all otherfactsimmaterial.”1d. at 323; Katz v. Aetna Cas. & Sur. Co., 972 F.2d 53, 55 (3@ir.
1992).
I11.  DECISION

Warren Hospitamoves for summary judgment dinevors vicarious liability claim on the
grounds that itannot be held liable for the medical malpractice of Dr. Mann because he was an
independent contractor abécausérevorhas not established facts supporting a claim based on
apparent authoritysincean unborn child is unable to demonstrate he reasormaigved Dr.
Mann rendered care on behalf of Warren Hospigge ECF No. 962 at 35.) Warren Hospital
further contends that even if this Coumputed Susan’selianceto Trevor, which they argue is

irrelevant to the apparent authority claim, the clatith fails becaus&usartreatedat Dr. Mann’s



privateoffice leadingupto hisbirth andcalledDr. Mann’soffice whenherwaterbroketo inform
him that shevason hemway to WarrenHospital.(Id. andECFNo. 100at 4-5.)

Trevor andDr. Mann contend his Court should apply th&implied reliance” standard
establishedy thelllinois Appellate Courtin Monti v. Slver Cross Hosp., 637 N.E.2d 427I{.
App. Ct. 1994) andmpute Susan’geasonableelianceto Trevor.(ECFNo. 129at 7-10 andeCF
No. 9-10.)TheyargueSusarreasonablypelievedDr. Mannwasan employee ofNVarrenHospital
becauseshe soughtareandtreatmenfor labor anddelivery servicesat WarrenHospital and she
filled out paperwork upomrrival that containe@VarrenHospital’'slogo.(ECFNo. 97at9-10 and
ECFNo. 129at8-9.)

Pursuantto New Jerseylaw, generally,“a principal is immune from liability for the
negligence oainindependent contractorTroilo v. Michner, No. 13-2012, 2013VL 7074104 at
*2 (D.N.J.Nov. 13, 2015)Thompson v. Robert Wood Johnson Univ. Hosp., No. 09-00926, 2011
WL 2446602,at *11 (D.N.J. Jun€l5, 2011);Basil v. Wolf, 935 A.2d 1154, 1169N.J. 2007).
However,under aheoryof apparentwuthority,

whenathird partyacceptgheservicesof anindependentontractor

under the reasonablelief that the independent contract@dthe

authority to act on behalfof the principal andhat belief was the

resultof theprincipal'sactions,the principalcanbe heldliable for

that independentontractor’sactions,evenwherehe did not have

actualauthorityto act.
Thompson, 2011WL 2446602at *11. As such, ftlhe standardor apparentuthority hastwo
elements(1) conduct by therincipalthatwouldleadapersonto rea®nably believehatanother
personacts on theprincipals behalf; and (2)acceptanceof the agent’sserviceby one who
reasonablypelievest is renderecn behalf of the principal Troilo, 2015WL 70741044t 2.

As to the first element, the following factonsay be consideretb determine whether a

hospitals conduct would lead a patient to reasonably believe that a doctor acted on thé& siospita



behalf:

(1) whether the hospital supplied the doctor; (2) the naifithe
medical care; (3) any notice of the dotsoindependence from the
hospital or disclaimers of responsibility; (4) the patient's opportunity
to reject the care or choose a different doctor; (5) the patient's
contacts with the doctor prior to the incident at issue; and (6) any
special knowledge about the doctor's contractual arrangement with
the hospital.

Id. (citing Estate of Cordero, ex rel. Cordero v. Christ Hosp., 958 A.2d 101, 108 (N.J. Super. Ct.
App. Div. 2008).).As to the second elemerithe plaintiff's reasonable belief may be presumed
unless evidence is presented to rebut this presumptabr{guotations omitted).

In Cordero, the court denied the hospital’s motion for summary judgment because it found
the hospital contraetd with Hudsm to staff its anesthesiology department with doctors,
specifically, the hospital “put in place a system under which [the doctor] arrived, without
explanation, on the day of [the plaintiff's] surgery to provide specialized cale ihdspital’s
operating rom.” Cordero, 958 A.2d at 108. The cowstatedhe “doctor has no prior contact with
the patient” and therefore, theotality of these circumstances would lead a reasonable patient in
the same situation to assume that [the hospital] furnishexkthizesof the anesthesiologistldl.
at 109.

In Arthur v. . Peters Hospital, 405 A.2d 443, 445 (N.J. Super. Ct. 1979), the court found

This court may take judicial notice that generally people who seek
medical help through the emergency room facilities ofieno-day
hospitals are unaware of the status of the various professionals
working there. Absent a situation where the patient is directed by his
own physiciaror where the patient makes an independent selection
as to which physicians he will use whilethgit is the reputation of

the hospital itself upon which he would rely. Also, unless the patient
is in some manner put on notice of the independent status of the
professionals with whom it might be expected to come into contact,

it would be natural for im to assume that these people are
employees of the hospital.



(citatiors omitted)

In this matter, it is undisputed that Dr. Mann was not an emplof/&garren Hospital
during Trevor's birth. It is alsoundisputed that Trevor could niadvea “reasonablebelief”’ that
Dr. Mann actedon behalf of WarrenHospital,sincehe was not bornat the time of the medical
malpractice Therefore,the questiorbecomeswhether Susan’Sreasonablereliance” may be
imputedto Trevor and whetheahere is a question of mai&rfact as to whether Warren Hospital
held Dr. Mann out as its agent. Neither party has providedasslaw to guide th€ourt and 0
New Jersey Court has addressed whedlusan’sreasonableeliance”’maybe imputedo Trevor,
who was unbornat the time of the medical malpracticeand thereforeincapable of having a
“reasonabléelief.”

“In theabsencef anauthoritativepronouncemenfrom the statés highest courtthe task
of afederaltribunalis to predict how that court would rulePa. Glass Sand Corp. v. Caterpillar
Tractor Co., 652 F.2d 1165, 116(Bd Cir. 1981).Here,however, the Court findshis issueis a
matterthatis betterleft for the New JerseySupreme Courbecausesvenif the Courtimputed
Susan’s'reasonableeliance”to Trevor, it findsthatthereis noapparentuthority.

TheclosesNew Jerseyhascometo thisissuewasin Draper v. Jasionowski, 858 A.2d 1141
(N.J. Super.Ct. App. Div. 2004) wherethe appellatedivision affordedprotectionto an unborn
child. There,the appellate division found thatchild has aprivate causeof action against his
mother’sobstetriciarfor prenatainjuriescausedy his vaginal deliverywhenthe phystianfailed
to obtain his mother’s"formedconsent prioto delivery.ld. at 1148.

Moreover, an lllinois Appellate Court in Monti has establishedan “implied reliance”
standardn asimilar situation.In Monti, the courtdeterminedhat apatientneednot be conscious

in orderto bring claims underan apparentgenttheory. 637 N.E.2@t 430. There,the plaintiff,



sufferingfrom aheadinjury thatleft her unconsciousyastakenby anambulancéo the hospital’s
emergencyoom.ld. at 428.Thathospital had no neurosurgeon on daitthetime andtherefore,
plaintiff wastransferredo anotherhospital.ld. The plaintiff filed suit, andtheinitial receiving
hospitalmovedfor summaryjudgment arguinghatthe dotorswereindependentontractorsand
not the employees or agents of tiespital.ld. Summaryjudgmentwasinitially granted, and the
plaintiff appealedld. at 429.The defendantarguedon appeal thaherewasno apparent agency
becaus¢heplaintiff wasunconsciousvhenshewasbroughtto theemergencyoomatthe hospital.
Id. at430.Theappellate court, howevagversedand concludethatit did notmatterif the patient
wasconscious or unconsciobgcausé[tlhose responsibldor [the patient]scughtcarefrom the
hospital,not from a personal physician, and thuguey couldfind thattheyrelied upon thefact
that completeemergencyoomcare,including diagnosti¢estingand supporserviceswould be
provided through the hospital.d. Thecourt furthernoted,

The sameis true for all seriouslyill or badly injured patients,

whether conscious arot, who cometo a hospitaemergencyoom

for emergencymedical care. Neither logic nor equity would be

servedby drawing alistinctionbetweerconscious and unconscious

patients,allowing the former to recover on a theory of vicarious
liability but not thdatter.

Here,evenif the CourtpredictedNew Jerseywould impute Susan’s reasonalbdéianceto
Trevor,it finds no apparent authority. Unlike Cordero, Susarhadprior contactwith Dr. Mann.
In fact, shetreatedat Dr. Mann’s privateoffice manytimesleading upo hisbirth. (ECFNo. 129
at9.) More importantly, shealledDr. Mann’soffice whenherwater broketo inform him that she
wason herway to WarrenHospital.(Ex. B to ECFNo. 129-1 Y 16.5hesubsequentlyeportedo

WarrenHospitalfor her labor and delivery andastreatedoy Dr. Mann. (d.) Lastly, Susarsigned



a“CONSENTFORADMISSION AND TREATMENT” clause statingthe following,in relevant
part:

| the undersignedgreeand giveconsentfor admissionto Warren

Hospitalunder the care of my attending physician, his associates,

partners,assistantor designeesl further consentto any hospal

care prescribedby my physicians, surgeons orother medical

personnel employed bye.| further consent and graatithorization

to WarrenHospital,its nursesor otherpersonnel whether employed

directly by the hospital or broughin on a consultindpasis,for all

such treatmentsand proceduresas may be necessaryfor me, in

accordance with the judgment of my physician.
(ECFNo. 97-2.)This consentlauseunambiguouslyndicatesthat Dr. Mannwasan independent
contractorandnotanagentof WarrenHospital.lt explicitly stateghat Susanwould be underthe
careof her attending physician, Dr. Mann.

The totality of the abovecircumstancesvould notleada reasonable patieirt the same
situationto assumeWarrenHospital furnishedhe servicesof Dr. Mann. Accordingly,Warren
Hospital’'s Motionfor SummaryJudgemenis GRANTED.

V.  CONCLUSION

For the reasons set forth above, Warren Hospital’'s Motion for Summary Judgment is

GRANTED.

Date:June21, 2019 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE




