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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TREVORMILLER,
Plaintiff, : Civil Action No. 15-7496BRM-DEA

V.
OPINION
WARREN HOSPITAL IPA, PA,
CHRISTOPHERMANN, M.D., and
DR.JOHNBERNARD

Defendant.

MARTINOTTI, DISTRICT JUDGE

Beforethis Courtare: (1) Defendant Christopher Mankl.D.’s (“Dr. Mann”) Motion for
SummaryJudgment(ECF No. 73); and (2) Defendanitvarren Hospital IPA, PA’'s (“Warren
Hospital,” togethewith Dr. Mann, “Defendants”)Motion for SummaryJudgmen{ECF No 74).
Plaintiff Trevor Miller (“Miller”) opposed both motion§ECF Nos. 75 and 76.) Pursuartb
FederalRule of Civil Procedure 78(b), the Court did rwaroral argumentfor thereasonset
forth below, Dr. Mann’s Motionfor Summary Judgmentis DENIED and WarrenHospital's
Motion for Summaryasto all claimsagainsit expectvicariousliability is GRANTED.
l. BACKGROUND

A. Factual Background

Thisdisputearisesout of Defendantsillegedmedicalmalpracticen thecareandtreatment
of Miller andMiller's mother,SusanMiller, at thetime of Miller's birth at WarrenHospital on
June 16, 19950n June 16, 1995, wheMiller's motherarrivedat WarrenHospitalto give birth

to him, gramstainandcultureandsensdestswereconductedwhich laterrevealedshecontained
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meconiumstainfluid andwasinfectedwith Group B Streptococcusat the time she gavebirth.
(Dep.of Dr. Mann(ECFNos.76-13)at47-57 andVarrenHospitalLab Report(ECFNo. 76-14).)
Miller was delivered vaginally, which he alleges causedhim to also contract Group B
Streptococcus(ECF No. 76-13and Am. Compl. (ECF No. 7) § 23.) Subsequemd Miller's
diagnosishewastransferredo EastonHospitalfor the purposes of @onfirmatorydiagnosisand
treatmentof his conditionMiller allegesthat, asa resultof beingvaginally deliveredwhile his
mother had Group Btreptococcushe developed hydrocephalus, a conditidrich causedhe
retentionof waterin his brainwhichin turn causechimto develop cognitive and physidakses.
(ECFNo. 7 1127-28andDep. of JohnMiller (ECFNo. 76-7)at41, 4648.) Specifically,Miller
allegeshis Group B Streptococcused to the needfor a brain shunt,which he still hastoday,
multiple shuntrevision surgeries frequentheadachesemotionaldistress,academicproblems,
difficulty concentratingn school, dossof earninggapacity,and prevented hifinom participating
in organizedsports anatherrecreationahctivities.(ECFNo. 7 §128-33.)

B. Procedural History

On June 15, 2019Viller filed a ComplaintagainstDefendantsn the EasterrDistrict of
Pennsylvania. (Comp{ECF No. 1).) On August 20, 2015Warren Hospitalfiled a motionto
dismissor, in thealternative transferto the United StatesDistrict of New Jerseyonthe grounds
of venue (ECFNo. 4.) On August 26, 2015, hiled an AmendedComplaintagainstDefendants
allegingthreecounts:(1) negligence againgr. Mann;(2) negligenceagainstWarrenHospital;
and(3) vicariousliability againstWarrenHospital.(ECF.No. 7.) On September 8, 2018Yarren
Hospitalre-filed its motionto dismissortransfer(ECFNo. 12.)On September 25, 201By. Mann
filed aseparatanotionto dismissor transferon thesamegroundsasWarrenHospitd. (ECFNo.

15.) On October 8, 2015, theartiesstipulatedandagreedhe mattershould bdransferredo this



Court and, on October 9, 2018)e EasternDistrict of Pennsylvania orderethis casebe
transferred(ECF Nos. 18, 20.YOn November 17, 2015, anthnuary4, 2016,respectively Dr.
MannandWarrenHospitalfiled Answess to the AmendedComplaint.(ECFNos.27 and 31.)

OnApril 8, 2016, theoartiesattendedninitial schedulingconferencewhichresultedn a
scheduling order (“Schedulin@rder”). (SchedulingOrder (ECF No. 36).) Pursuanto the
SchedulingOrder,thepartieswereto completdactdiscovery by October 3, 201&ndaffirmative
expertreportswereto besubmittedoy November 1, 20161d.) The SchedulingdOrderwasrevised
on threeseparateccasionswith themostrecentscheduling order being tliRevisedScheduling
Orderlll. (RevisedSchedulingOrderlll (ECFNo. 62).) Pursuant to tHeevisedSchedulingOrder
lll, Miller wasrequiredto producesocial mediainformationrequestedy Defendantsmedical
authorizations, andupplementatiocuments, by nkaterthanMarch 10, 2017. Id.) The deadline
to completefact discoverywasextendedo April 15, 2017 andall affirmative expertreportswere
to besubmittedby May 30, 2017.1d.)

OnMarch2, 2017,Miller provided thd=acebooknformationrequestedsit pertainedo
him onlyandnot hismother.(Dr. Mann’sStatemenbf Facts(ECFNo. 73) § 20 and/liller's Resp.
Statemenbf Facts(ECFNo. 76-1) 1 20.OnMarch 29, 2017 Dr. Mannsenta follow upletterto
Miller detailingall of the outstanding discovetiyatremainedo be produced. Aecondollow-up
letterwassenton April 12, 2017(ECF No. 73 { 33 and&ECF No. 73-4at 20-21.)On April 20,
2017,Dr. Mann’s counselspokewith Miller's counselwho agreedto provide all outstanding
discovery.(ECF No. 73-4at 38.) On April 27, 2017 Dr. Mann soughtleaveto file a motionto
dismiss Miller's Amended Complaintwith prejudice for failure to provide social media

information for Miller's mother and hisnedical authorizations. L(etter from Lynne Nahmani,



datedApril 26, 2017 ECFNo. 63).) On April 28,2017,Miller provided the outstandingedical
authorizations(ECFNo. 73 { 37andECFNo. 76-1 { 37.)

On May 1, 2017, thepaties had a telephone conference regarding discoweitir The
Honorable Dougla&. Arpert, U.S.M.J. During theonference,JudgeArpert askedMiller if he
neededadditionaltimeto provideexpertreportsandMiller stateche didnot.(ECFNo. 73 § 8 and
ECF No. 76-1 1 8.)On May 5, 2017,Miller offered Defendantsan opportunityto review and
inspect thenaterialsn his counsel' ®ffice regarding imaging studies bfiller's mother, however
Defendants did naakeadvantage of thaiffer until aftertheterminationof discovery on June 13,
2017.(ECFNo. 65;ECFNo. 76 at 3; andECFNo. 76-3.)On May 11, 2017 Miller providedhis
mothets Facebook informatio{ECFNo. 73 { 24 and&ECFNo. 76-1 § 24.)

On June 1, 2017Dr. Mann soughtleave of the Courtto file a motionfor summary
judgmentagainsiMiller, dueto Miller’s failure to provideexpertreportsby May 30, 2017. I(etter
from Dr. Mann’sAttorney (ECFNo. 68).)On June 5, 2017, the CowgtantedDr. Mann’s request
to file a motionfor summaryjudgment againg¥iiller for failure to provideexpertreports.(Order
(ECF No. 69).) On June 6, 2017Warren Hospitalrequestedoermissionto file a motionfor
summaryjudgmentfor the samereasons(Letter from WarrenHospital ECF No. 70).) On June
8, 2017,the Court confirmedit was granting Dr. Mann leaveto file a motionfor summary
judgmentbasedupon bothMiller’s failureto provideexpertreports aswell asthefailureto timely
provide discovery.@rder(ECFNo. 71).)On June 9, 2017, the Court granMtrrenHospital's
requesto file a motion fosummaryjudgment. Qrder(ECFNo. 72).)OnJune 13, 2017, and June
14, 2017yrespectivelyDr. MannandWarrenHospitalfiled motionsfor summaryjudgment(ECF
Nos.73 and 74.DnJuly 5, 2017, contemporaneouslith his oppositionso Defendants’ motions

for summaryjudgmentMiller submitted higxpertreport.(ECFNos.75and 76.)



LEGAL STANDARD

Summary judgment is appropriate “if the pleadings, depositionsanswers to
interrogatoriesand admissions ofiie, togethermwith the affidavits, if any, show thathereis no
genuingssueasto anymaterialfactand that the movingartyis entitledto a judgmenasamatter
of law.” Fed.R. Civ. P.56(c). Afactualdisputes genuineonly if thereis “a sufficientevidentiary
basisonwhich a reasonablgiry couldfind for the non-moving party,’andit is materialonly if it
has theability to “affect the outcome of theuit under governingaw.” Kaucherv. Cty. of Bucks
455 F.3d 418, 423 (3@ir. 2006);seealso Andersorwv. Liberty Lobby, Inc, 477U.S. 242, 248
(1986). Disputes oveirrelevant or unnecessaryacts will not preclude arant of summary
judgment.Anderson477U.S.at 248.“In considering a motiofor summaryjudgment, alistrict
courtmay notmakecredibility determinations or engageanyweighing of the evidencéstead,
the non-moving party’s evidengs to be believed andll justifiable inferencesareto bedrawnin
his favor.” Marino v. Indus. CratingCo., 358 F.3d 241, 247 (3dir. 2004) (quotingAnderson
477U.S.at 255));seealso MatsushitaElec. Indus.Co. v. ZenithRadio Corp, 475U.S.574, 587,
(1986); Curley v. Klem, 298 F.3d 271, 276-77 (3dir. 2002).“Summaryjudgmentmay not be
granted . . if thereis adisagreemendverwhatinferencecanbereasonablgrawnfrom thefacts
evenif thefactsare undisputed."Nathansorv. Med. Coll. of Pa, 926 F.2d 1368, 1380 (3dir.
1991)(citing Gansv. Mundy, 762 F.2d 338, 340 (3dir.), cert. denied 474U.S. 1010 (1985));
Ideal Dairy Farms,Inc.v. John Labattltd., 90 F.3d 737, 744 (3Qir. 1996).

Theparty movingfor summaryjudgment has thimitial burden of showing thieasisfor its
motion. CelotexCorp. v. Catrett 477U.S. 317, 323 (1986).If the movingparty will bearthe
burden of persuasioat trial, that party must supportits motion with credible evidence . . . that

would entitle it to adirectedverdictif not controvertecttrial.” Id. at 331.0n the other handf



the burderof persuasiomttrial would be on the nonmoving party, tharty movingfor summary
judgmentmay satisfy Rule 56’s burden of production bgither (1) “submit[ting] affirmative
evidencethat negatesn essentiaklementof the nonmoving party’slaim” or (2) demonstrating
“that the nonmovingparty’s evidenceis insufficient to establishan essentialelementof the
nonmoving party’slaim.” Id. Oncethe movant adequately suppadtsmotion pursuanto Rule
56(c), the burdershifts to the nonmovingparty to “go beyond the pleadings and hgr own
affidavits, or by the depositionsanswersto interrogatoriesand admissions ofile, designate
specificfactsshowingthatthereis a genuinassie for trial.” 1d. at 324; seealsoMatsushita 475
U.S.at 586; RidgewoodBd. of Ed. v. Stokley 172 F.3d 238, 252 (3€ir. 1999).In deciding the
meritsof a party’s motiorfor summaryjudgment, the court'sle is notto evaluatehe evidence
and decidehe truth of the matter,but to determinewhetherthereis a genuindassuefor trial.
Anderson477U.S.at 249.Credibility determinationsrethe province of théactfinder.Big Apple
BMW,Inc.v.BMWof N. Am.,Inc., 974 F.2d 1358, 1363 (3ir. 1992).

Therecanbe “no genuineissueasto anymaterialfact,” howeverjf apartyfails “to make
a showingsufficientto establishthe existenceof an elementessentiato that party’scase,and on
which thatpartywill bearthe burden of proddttrial.” Celotex 477U.S.at322-23."[A] complete
failure of proof concerningnessentiatlementof the nonmoving party’sasenecessarilyenders
all otherfactsimmaterial.”Id. at 323; Katzv. AetnaCas. & Sur. Co., 972 F.2d 53, 55 (3@ir.

1992).



IIl. DECISION

A. Expert Reports

In his movingpapersPr. MannarguedMiller had not, bythat point, providedany export
reportsto establisha prima facie caseagainsthim proving he violatedhe acceptedstandard of
care, andthatDr. Mann’s violationcauseMiller's claimeddamages(ECFNo. 73at 6.) Warren
Hospitalalsoarguedit is well establishedhata deviatiorfrom theacceptedtandard ofaremust
beestablishedy qualified expert testimony,” andiecauséiller hadfailedto produceanexpert
report,summay judgments appropriate(ECFNo. 74at 3, 4-5.)

In responseMiller arguedsubmission of expetestimonywas not requiredin this case
becausean ordinary person could understawtiat occurredto Miller asa resultof Defendants’
conduct without expert testimonyECF No. 75 at 9-10 andECF No. 76 at 10-11.) In the
alternative Miller argued:

evenif expert opinions required under theircumstance®f this

case,the basic outline of the expert’s opinion, completgth an

opiniondeliveredto areasonablalegree oimedicalcertainty,was

providedto the Defendantsn January2016whenan Affidavit of

Merit was filed againstthem, which identified the applicable

standardf careand opined that hadbeenbreached.
(ECFNo. 75at11 andECFNo. 76at11.)Healsoproduced #ateexpertreport contemporaneously
with his opposition(ECFNo. 75-12 ancECFNo. 76-12.)

In reply, Defendantsarguel Miller's claims are not subjectto the common knowledge
exceptionandthatMiller's Affidavit of Merit does nosatisfythe expert reporequirement(ECF
No. 77 at5-10 andECFNo. 78 at 1-4.) Dr. Mannindividually arguedMiller’s late-servedexpert

report should be given no weigECF No. 77 at 11.) WarrenHospital contendghat, because

Miller's late expertreportonly addresseBr. Mann it should beentitledto summaryjudgment on



all claimsexceptvicariousliability for Dr. Mann which should bdimited to thecareandtreatment
provided byDr. Mann (ECFNo. 78at4-5.)

“To establisha primafacie caseof negligencan a medicalmalpracticeaction, aplaintiff
usuallymustpresenexperttestimonyto establisitherelevant standard o€are thedoctor'sbreach
of that standard, and eausal connectionbetwesn the breach and the plaintiff' s injuries”
Rosenbergy. Tavorath 800 A.2d 216, 225\.J. Super Ct. App. Div. 2002)(citing Estateof Chin
v. St. Barnabas MedCtr., 734 A.2d 778, 785N.J. 1999). “Absentcompetenexpertproof of
thesethreeelementsthecases notsufficientfor determinatiorby the jury.”ld. (citing Sanzariv.
Rosenfeld167 A.2d 625, 628N.J. 1961);Parkerv. Goldstein 189 A.2d 441, 447N.J. Super.
Ct. App. Div.) certif. denied 191 A2d 63 N.J. 1963)). As such, “[t]he
generarulein malpracticecasess that‘evidence of a deviation fromcceptednedicalstandards
must be provided by competent amgialified physicians.” Estate of Chin, 734 A.2dat 785
(quating Schuelew. Strelinger 204 A.2d 577, 5889N.J.1964).)“This is sobecausejury should
not be allowed to speculate,without expert testimonyin an area where laypersonshave
insufficient knowledge oexperience.Taylorv. DeLosso 725 A.2d 51, 53N.J. Super.Ct. App.
Div. 1999).

“‘[T]he doctrine ofcommonknowledgepermitsexceptionto the generalrule; whenit is
appliedexperttestimonyis notneededo establistthe applicablstandardf care.’This exception
applies onlywhenthe defendant’siegligences obvious‘to anyone of averageatelligence and
ordinaryexperience’” Bornsteinv. MonmouthCnty. Sheriff'sOffice, 658 F. App’x 663, 6693d
Cir. 2016) (quoting=stateof Chin, 734 A.2d at 785—-86).The doctrine provideshat:

In somemedicalmalpracticecasesthejurors’ commonknowledge
as lay personsis sufficient to enable them, using ordinary

understanding andexperience, to determine a defendant’s
negligence without the benefit of trspecializedknowledge of



experts. The doctrine of common knowledge is appropriately

invoked where the “carelessnesoff the defendantis readily

apparent to anyone of average intelligence and ordinary

experience.[Rosenberdy Rosenberg. Cahill, 492A.2d 371, 375

(N.J. 1985)]; seeKlimko v. Rose [| 422 A.2d 418 K.J. 1980)

(applying common knowledge doctrineto chiropractor who

continuedto apply pressuréo patient'sneck after patientbecame

unconscious). Thus, the doctrinea@immonknowledgeappliesto

acasdan whichthe experience psessedy lay persons, without the

explanations oexperts,would enable gury to determinethat a

defendantactedwithout reasonableare.“The basic postulatefor

applicationof the doctringhereforeis that theissueof negligence

is not relatedto technicalmatterspeculiarlywithin the knowledge

of medicalor dental practitioners.’Janzarj 167 A.2dat 632].
Estateof Chin, 734 A.2d at 785-86. Only in “unusual” medical malpracticescases‘will the
common knowledge doctrine be invokedld. at 785. The New JerseySupreme Court has
cautionedhat courts shouldharrowly construethe exceptionHubbardexrel. Hubbardv. Reed
774 A.2d 495, 50{N.J.2001).

If aplaintiff fails to presentexperttestimonyestablishingan acceptedstandard otare,it
is properfor the courtto grant adismissalat the closeof plaintiff' s case.See Gans762 F.2dat
343 (holding that thelaintiff in alegalmalpracticecasehadfailed to establisithe existenceof a
factual dispute on summary judgment where plaintiff failed to submit expert evidence
demonstratingdeviation from the relevant standardof care); Optica, Inc. v. Metro Pub.
Adjustments, IncNo. 03-5065, 2009L 1719134 ,at *17 (D.N.J. July 21, 2005)dismissing
professional negligenagaim on summaryjudgmentwhereno expertestimonywasproffered).

Thecommonknowledge exceptiois a narrow exception, not applicablere Thestandard
of careto be provided by a hospital or physiciarfurnishingobstetricatareandtreatments well
beyond thecommon knowledge of anylay personand requires specialized knowledge.

Specifically, this casesnvolvesallegations of negligencwith regardto numerouscomplicated

issuesncluding pathologyesults;diagnosis of Group Btreptococcughetiming, determination,



andadministrationof appropriatentibiotics;and theallegedcausalconnectiorbetweenGroup B
Streptococcus’saandotherphysicalandneurological conditions. Expetstimonyis necessaryo

establisitherelevantstandard otarein Miller’s caseThisis notaninstancan which the wrong
toothwasextractedHubbard 774 A.2dat 500-01, or in which apharmacisfilled aprescription
with the wrong drugBenderv. WalgreenE. Co., 945A.2d 120, 123(N.J. Sup.Ct. App. Div.

2008).ThereforeMiller is requiredto supporthis claimswith anexpert opinion.

Miller’s oppositionbrief claims for thefir sttime, he intendedb rely uponDr. ScottEder’s
Affidavit of Merit provided onJanuaryl3, 2016 (ECFNo. 75at 11 andECF No. 76 at 11; see
Miller's Respto Dr. Mann’sinterrogs (ECFNo. 77-2)at5-6 (“ Any expertreportswill be supplied
in accordane with theCourt’'sschedulingorder. . . 7).)

FederaRule of Civil Procedur@6(a)(2)(B)requiresthatanexportreportcontain:

(i) a completestatementf all opinions thewitnesswill expressand
thebasisandreasongor them;

(ii) thefactsor dataconsideredy thewitnessin forming them;
(i) anyexhibitsthatwill beusedto summarizeor supporthem;

(iv) the witnesss qualifications,including alist of all publications
authoredn the previous 10/ears;

(v) alist of all othercasesn which, during the previousykarsthe
witnesstestifiedasanexpertattrial or by deposition; and

(vi) astatemenbf the compensatioto be paidfor the study and
testimonyin thecase.

An affidavit of merit does notautomaticallysatisfy the expeat report requirement or preclude
summaryjudgment.Argenzianov. Yaccaring No. L—8090-06, 2008VL 1721547 at *3 (N.J.
SuperCt. App. Div. April. 15, 2008) (“Althougtplaintiffs producedanaffidavit of merit, theydid

not provideanexpert reporor requestinadjournment of theummaryjudgment motiorio permit

10



themto secureone. Thus, they didot have evidenc® establishthattheattorneybreached duty
of care.”); Rabv. Doner, No. L-9913-07, 2010VL 2869528at*4 (N.J.SuperCt. App. Div. July
19, 2010)(“However, the fact thatthe affidavits meetthe affidavit of merit statuterequirements
does notmeanthat plaintiff is insulatedfrom a motion forsummaryjudgment.”); Tarutis v.
Ackerman No. L-3603—-052008VL 1987600,at *2 (N.J. Super.Ct. App. Div. May 9, 2008)
(noting thetrial courthadconcluded thaffidavit of merit did notqualify asanexpertreport).

Nonethelessan affidavit of merit could satisfy the expert report requiremer8cottv.
Calpin, No. 08-4810, 2012VL 3019955at *7 (D.N.J. July 24, 2012)aff'd, 527F. App'x 123
(3dCir. 2013)(stating“an affidavit of meritcouldsatisfythe experteportrequirement)However,
in this case,t doesnot. Here,the Affidavit of Merit provided byMiller contains nanformation
asto thefactualbasedor any ofits conclusionssrequired byRule26(a)(2)(B)(ii). (See generally
ECFNo. 32.) This is fatal. Therefore the Affidavit of Merit provided byMiller does notatisfy
the expert reportequirement.

Albeit late, Miller providedan expert report contemporaneousith his oppositionto
Defendants motionsECFNos.75-12 andECFNo. 76-12.)Dr. MannarguedMiller’s late-served
expertreportshould be given no weiglecauséne hasalready“beenprejudicedby [Miller’s]
delaysin both discoveryand nowin the production ofin expert report.(ECF No. 77 at 11.)
Specifically,Dr. Mann argued:

discoveryhasbeendelayedn severakircumstancekadingto [his]
initial requestto file a motionto compeland now a motiorno
dismiss.Theability to recallwhathadoccurredn 1995, ando find
peoplewho cantestify asto thepracticesof the hospitahatthattime
continuesto dissipatewith eachdelay.This is not amatterwhere
the injury just occurredand thePlaintiff was a rush(sic] to find

expertreports Instead[Miller] has had/earsto establishhis case
and provide expert repongthin theagreedo deadlines.

11



(Id.) WarrenHospital argued that the Courtpermitstheadmissiorof Miller’s late expertreport,
summaryudgment shoulgtill beenteredn its favorbecausé¢he only deviatiorfrom thestandard
of carenotedin thereportis againstDr. Mann.(ECFNo. 78at4.)

Pursuanto FederalRule of Civil Procedure6(a)(2),partiesmustdisclosetheir experts
and the contents ahoseexperts’reportswithin thetime framesetby the court. Fed.R. Civ. P.
26(a)(2)(A)(D). Wherea party fails to makethe disclosures required undeule 26(a), Federal
Rule of Civil Procedure 37(c)(1) provides “tlparty is not allowedto use thatnformation or
witnessto supply evidenceon a motion,at a hearing, orat a trial, unless thefailure was
substantiallyjustified or is harmless.’Fed.R. Civ. P. 37(c)(1).“Rule 37 is written in mandatory
termsandis designedto provide a strong inducemefudr disclosire of Rule 26(a) material.”
Newmarnv. GHS Osteopathic, IncRarkviewHosp.Div., 60 F.3d 153, 156 (3dir. 1995).

The party who hasfailed to disclose thenformationbearsthe burdento demonstrate the
nondisclosuravas substantiallyjustified or is hamless.D & D Assocs.Inc. v. Bd. of Ed. of N.
Plainfield, No. 03-1026, 200&VL 1644742at*4 (D.N.J.June 8, 2006)Substantiajustification
requiregustificationto a degree¢hat couldsatisfya reasonable perstimatpartiescoulddiffer as
to whetlerthepartywasrequiredto complywith thedisclosureequest.Fitz, Inc.v. RalphWilson
PlasticsCo. 174F.R.D. 587, 591(D.N.J. 1997).0n the other hand;[a] failure to discloseis
consideredharmless'whenthereis no prejudiceto the party entitled to disclosure.”D & D
Ass06., 2006WL 1644742at* 4 (quotingFitz, 174F.R.D.at591).

The Third Circuit hasidentified four factorsto considerin determiningwhether a non-
disclosurewarrantsexclusion:

(1) theprejudiceor surpriseof the partyagainstwhomthe excluded
evidence would havbeenadmitted;(2) theability of the party to

cure theprejudice;(3) the extentto which allowing the evidence
would disrupt therderlyandefficienttrial of thecaseor othercases

12



in the court; and (4) bddith orwillfulnessin failing to complywith
a courtorderor discovery obligation.

Nicholasv. Pa. StateUniv., 227 F.3d 133, 148 (3dir. 2000);seealsoMeyersv. Pemypack Woods
HomeOwnershipAssh, 559 F.2d 894, 904-08d Cir. 1977) (addinghat theimportarce of the
excludedtestinony shouldalso be considered). Whethé¢o exclude evidencés left to the
discretionof thetrial court. SeeNewman 60F.3dat 156.

FederalRule of Civil Procedure6(a)(2)D) requiredMiller to disclose any expts and
their reportsthirty-six daysprior to thedateMiller actuallydisclosedhem (ECF No. 62.)There
is no dispute thavliller disclaimedneeding additionaime to submithis exportreport(ECF No.
76-1 18), andthat theCourt’sdeadlingo complde all discovery hapassedECFNo. 62). Indeed,
Miller acknowledgedh his opposition that his expaeport—which wasfiled only in opposition
to Defendants'summaryjudgment motions-waslate andviolated Rule 26(a)(2)(D).(ECF No.
76at11-12.)

Thereis no questiorthatif Miller plannedo rely onDr. ScottR. Eder’sexpertreport,he
was requiredto comply with relevantprocedures undeahe Civil Rulesandwith the Court’s
schedulingorders.Miller does not providen explanatiorfor his dilatory conductwhich leadto
thelate disclosure of the expergport. The Court would bgustifiedin barringDr. Eder'sexpet
report and grantingummaryjudgmenin favor ofDefendantsHowever, the Cours mindful that
the “Civil Rulesareto be construedo do substantigustice andfacilitate resolution ofcaseson
the merits” E.M. SergeanPulp & Chem.Co. v. Travelersindem.Co. Inc., No. 12-1741, 2015
WL 9413094 at*5 (D.N.J.Dec. 22, 2015) seegenerallyFed.R. Civ. P. 1. Moreoverthis case
presentdifficult andsensitiveissuesof proof, involvingeventsiong agoAs such, the Coumill

evaluate the fouNicholasfactors.

13



Thereis no doubt Defendantsese surprisedby Miller’ s sudden inclusion adin expert
reportin his summaryjudgmentpapersMiller’s submission oDr. Eder’s reportcamethirty-six
daysafterthe Courtimandatedieadline andfterthe closeof discovery Furthermoreprejudice,
in thesenseof delay, inconvenience, amicreasedxpenseis obvious.As such, the Court finds
this factorweightsin favor of excludingMiller's late expertreport.

For similar reasonsthe Court findgherehasbeendisruptionof court proceeding#t the
time of thelate submission, discovenyasclosed.Thesurpriseinclusionof Dr. Eder’sreportwill
nowrequirethe Courto reopen discoveryor obviousreasonstherehasbeenno further progress
towardstrial. However this disruption does n@omeon thebrink of atrial date. Thisfactorweighs
in favor of excludingMiller’'s exportreport.

The Court does ndind Miller actedin badfaith in thesenseof anintentto delaythecase
or causeunnecessargxpensesHowever,it doesfind Miller’s repeatedviolation of scheduling
orderswhenaccompaniedy unsatisfactoryexplanations;may becharacterizedairly aswillful
and badaith.” ExxonCorp.v. Halcon Shipping Coltd., 156 F.R.D.589, 592(D.N.J. 1994).It
is undisputed th&evisedSchedulingOrder 1ll (ECF No. 62) wasnot followed,andMiller has
failedto provideanexplanatiorfor its delay.As such, the Court findsliller’'s actionswverewillful
in the sensehe knowinglyfailed to complywith Rule 26 and did not movéor relief from that
Rule’srequirement®r from theCourt’'sschedulingorder.Thisfactorweighsin favorof excluding
Miller's exportreport.

However, the fourtlfiactor—theability to curethe prejudiceresultingfrom the violation—
leadsthe Courtto selectaremedyshort ofstriking Dr. Eder'sexportreportand,in turn, granting
summaryjudgmentin favor ofDefendantsWhile aparty’s failure to meetschedulingpordersmay

deprive the opposingarty of information and necessitatehe expenditure otoststo force
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compliancesee Adamsv. Trs. of N.J. BreweryEms.” PensionTrustFund, 29 F.3d 863, 873-74
(3d Cir. 1994), any prejudice here could baered by reopening discovery# particular, by
permitting Defendantso deposeDr. Ederandsubmitarebuttalexpert report. Althougthis case
is threeyearsold, it is not on the verge dfrial. In addition, anysenseof urgencyis militated by
the fact that theeventsin this suit occurredin 1995, approximately 2earsago.“If therewasa
danger of fadingnemories|oss ofevidenceprthelike, it cameandwentlong ago.”E.M. Sergeant
Pulp & Chem.Co., 2015WL 9413094 at *6.

Underthesecircumstanceghe Couris persuadetheprejudiceto Defendantsanbecured
by reopening discovery arghifting costs.Discoverywill be openfor the limited purpose of
Defendants deposirigr. Ederandto proffertheir own expertin rebuttal,shouldthey chooseo do
so, andMiller will bepermittedto depose anguchexpert.In addition, Defendantsayfile a new
motionfor summaryjudgmentat the conclusion of discovery.

Rule 37(b)(2)permitsthe Courtto order apartyto pay the opposing party’s “reasonable
expensesincluding attorney’sfees” causedoy noncompliance, unlesse noncompliancéwas
substantiallyjustified or other a@cumstancesnakeanawardof expensesinjust.” Forthereasons
expressedbove, thgustification for this courseof conductwas not substantiate@ndit caused
Defendantgo incur needlessadditionalexpensesThe Courtwill thereforeorderthatMiller pay
the reasonableostsand fees occasionedby the late disclosure ofDr. Eder’s reportto both
DefendantsSuchcostsandfeeswill consistof thosethatwould not havebeennecessarif Miller
hadtimely submittedthe experteport.The costsandfeesshould focuson duplicativework; i.e.,
work that would nohavebeendone, or expenses that would not hagenincurred,if Miller had
filed the expertreport byMay 30, 2017.The shifted expenseshall not includethe costof Dr.

Eder’s deposition, oithe retentionof an opposing expertwhich would haveoccurredhad Dr.
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Eder’s report beentimely filed. Defendantshave thirty daysfrom this Opinion to submit a
declaratiorof suchcosts.

Lastly, WarrenHospital’'sMotion for SummaryJudgmenasto all claims againsit except
vicariousliability is GRANTED. Miller’'s late-servedexportreportonly discussePr. Mann’s
devidion from thestandardf care (SeeECFNo. 75-12.)Specifically,it states:

It is my opinionthatwithin areasonablelegreeof medical
certainty,Dr. ChristopheiMann deviatedfrom the standardareat
thetime TrevorMiller wasborn.While heorderedvaginalcultures,
heneglectedo follow up upon theresultsespeciallyin view of Ms.
Miller's low-gradetemperaturesln addition, standa of carein
1995 requiredDr. Mann treat [sic] SusanMiller with antibiotics
during laborbecauseof the grampositive cocci repated by the
hospitallaboratory.This gramstainfinding wasstronglysuggestive
of group Bstreptococcusnfection which was later confirmed by
culture resultedshortly after birth. Vertical transmissionof GBS
duringlaboror delivery hasbeenknownsincethe 197030 resultin
invasiveinfectionin the newborn during thirst week of life and
can be preventedby antibiotic therapyduring labor.Early onset
GBS infectionis characterizegbrimarily by sepsis,pneumonia, or
meningitis.Dr. Mann’sfailure to treatthe group betatreptococcus
infectionwith antibioticsresultedin Trevor’'s sepsisandultimately
causechis permanat neurological condition.

(Id. at 3.) Becausethe Court has foundn export reporis necessaryall claimsagainstWarren
Hospitalindividually fail. Accordingly,Dr. Mann’s Motion for SummaryJudgments DENIED.
WarrenHospital’sMotion for SummaryJudgmentasto all claimsagainsit but vicarioudiability
is GRATNED.

B. Production of Facebook I nformation, Medical Authorizations, and Supplemental
Discovery Responses

Dr. MannalsoarguedMiller's AmendedComplaintagainstim should bedismissedwvith
prejudice for failing to comply with RevisedSchedulingOrder 11, mandatingMiller produce
Facebook informatiomnedicalauthorizations, and supplemental discovery responsésabgh

10, 2017(ECF No. 73 at 8-9.) Miller arguedhis Complaint should not beéismissedecause¢he
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Facebookinformation was in the possessiorof a third party and hecuredall late discovery
requests(ECFNo. 76at 12-14.)

The FederalRulesof Civil Procedure authorize coutts imposesanctiondor failure to
provide discovenand obeycourt ordersSeeFed.R. Civ. P. 37(b)(2).Wheresuchfailureshave
occurred,dismissalmay be an appropriate penaltyld. Generally,in determiningwhetherto
imposeaninvoluntary order oflismissaltheCourtconsidershefactorssetforth in Poulisv. State
Farm CasualtyCo., 747 F.2d, 863, 868 (3dir. 1984).Thesefactorsinclude:

(1) The extent of the party’s personakesponsibility; (2) the

prejudiceto theadversarycauseddy theplaintiff’ s conduct(3) the

history of dilatoriness;(4) whetherthe conduct of theparty or the

attorneywaswillful orin badfaith; (5) theeffectivenes®f sanctions

other thandismissal, which entails an analysis of alternative

sanctionsand(6) themeritoriousnessf theclaim.
Id. No singlefactoris determinativeanddismissaimay beappropriateevenif someof thefactors
arenotmet.See Mindek. Rigatt, 964 F.2d 1369, 1373 (3ir. 1992);Hicksv. Feeney 850 F.2d
152, 156 (3cCir. 1988).

The Court considers thRoulisfactas in determiningwhetherto dismissthis matterwith
prejudice.As to Miller’'s “personalresponsibility,” therecorddoes not indicate wheth#filler,
himself,attributedto the discovery delay# fact, therecorddemonstrateBliller timely provided
all theinformationhehadin his possessiorthatwasnotsubjectto relianceon athird party,such
ashis Facebooknformation.(ECFNo. 73 1 20 andECFNo. 76-1 1 20.) Accordingly, the Court
findsthis factorweighs againsdismissal.

Regarding whether or ntthesedelays”prejudicel” Dr. Mann, the Court findsMiller's
failure to comply with the Order hascausedmanifestinjusticeto Dr. Mann Miller's delaysin

producing his mother’s Facebook information, hisnedical authorizations, and supplemental

discoveryrequestshaveprejudicedDr. Mann’s’ “ability to defendthis matteraseachof these
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delayslimited the amount ofime that[Dr.] Mann would haveo both obtain andeview these
documents, have thmaterialsreviewedby thenecessargxpertsanddeermineif furtherfactual
discoverywasneeded.(ECFNo. 73 at 9.) As such this factorweighsin favor ofdismissal.

As to “history of dilatoriness,'Miller has had &istory of dilatorinessMiller’'s continued
failure to complywith the Court’'s Orderssupportghe dismissalof hisclaims As to “willfulness
or badfaith,” thereis noindicationin therecordthatMiller hasproceededh badfaith. However,
the Courdoesfind his conduct halseenwillful. Miller’s disregard of th€ourt’'sOrderandfailure
to request adjournments supports a findingwalffulness and supports thelismissalof his
Complaint.

With respectto “effectivenessof alternativesanctions,Miller hasalreadyremediedhis
defectsby submittingall discovery.To theextentDefendants requinmoretimeto reviewthelate
Facebooknformationof Miller's mother medicalauthorizations, ansupplementatliscovery, the
Courtwill allow it upon reopening discoverms such, theCourtfinds this factor weighsagainst
dismissal.

Lastly, in addressinghe meritoriousnesf a pleading,courts consider whethefthe
allegationsof the pleadingsf establishedht trial, would supportecoveryby plaintiff or would
constitute a complete defens@6ulis, 747 F.2dat 869—70.However,a Court is notequiredto
“balancebothparties’claimsanddefensesbrto “have amini-trial beforeit canimpose a default.”
Hoxworthv. Blinder, Robinson & Co., Inc980 F.2d 912, 922 (3dir. 1992).At thisjuncture the
Court does not havesafficientfactual recordto evaluatehe meritoriousnessf Miller's claims.
Accordingly,this factoris neutral.

“PoulisrequiregheDistrict Court onlyto balancehesix factorsand doesotsetonefactor

forth asdeterminative. SeeWilliamsv. Sullivan No. 08-1210, 201WL 21190954t *8 (D.N.J.
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May 20, 2011)report and recommendation adopt&d11WL 2112301(D.N.J.May 25, 2011),
aff'd, 506 F. App’x 156 (3dCir. 2012) (quotingChiarulli v. Taylor, No. 08-440, 2010WL
1371944 at *4 (D.N.J.2010)). Undethesecircumstancesthe Court finds th@&oulisfactorsdo
notwarrantdismissalof Miller's Complaint. AccordinglyPr. Mann’s motionis DENIED.
IV.  CONCLUSION

For the reasonsetforth aboveDr. Mann’s Motionfor SummaryJudgmen{ECFNo. 73)
is DENIED. WarrenHospital’'sMotion for Summaryasto all claimsagainstit exceptvicarious
liability is GRANTED (ECF No. 74), which shall belimited to the careandtreatmentprovided
by Dr. Mann Defendantdavethirty daysfrom this Opinionto submit adeclaraion of costsand

feesassociatedavith Miller’'s delayin submittinghis expert report.

Date: January 26, 2018 /s Brian R. Martinotti
HON. BRIAN R. MARTINOTTI
UNITED STATESDISTRICT JUDGE
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